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Ottjkf  tfourt  of  tlje  Punjab. 
CIVIL  JUDGMENTS. 


Full  Bench. 
No.  1. 

-fore    Sir    William   Clark,    EL,  Chief  Judge,  Mr.  Justice 
Kensington,  and    Mr.    Justice  Johnstone. 
MIAXKAR  HAL,— (Defendant),— APPELLANT,  \ 

Versus  JAppblutbSidb. 

NATHU    MAL,— (Plaintiff),— RESPONDENT.  J 

Civil  Appeal  No.  1130  of  1905. 

Arbitration— Award— Order  directing  private  award  to  be  fded— Finality  _  . 

-Appeal— Revision— Civil  Procedure  Code,  1882,  Sections  522, 
,  S2G. 

he   Full   Bench   that  no  appeal  will  lie  from  an  order  under  *♦* 

ion  526  of  the  Code  of  Civil  Procedure  directing  the  filing  of  an  award  made 

v    intervention  of  a  Court  except  in  so  far  as 

be  not  in  accordance  with  the  award,  and  equally  such  an  order 

i  t   guuject  to  revision  on  the  points   on   which  an  appeal  would  not  be 

Jhanfi  Ram  v.  Budho  Ba!  (''),  Ghulam   Jilani  v.  Muhammad  Hassan  ('), 
h  Guha  v.  Brojo  Lai  Guha  ( s),  disapproved  and  dissented  from. 
v.    Muhammad   Hassan   (*\   Chinlamoni  Aditya  v.  Haladhar 
Raj  v.  Oanga  Ram  ("),  and  Banna  Lai  v.  Soman  (')  referred  to. 
n  om  the  order  of  T.   P.  Bllit,  Bsquire,  District  Judge, 
Jullundur,  dated  17 th  July  1905. 
•  Das,  for  appellant. 
Lai,  for  respondent. 

■l  reference  to  a  Fnll  Bench   marie  by   Kensington 
J.!.,  to   determine    whether  an  appeal  lies  against  an 
Section  "<2fi  directing  an  award    to  bo    61ed,  and,  if 
i  r  such  an  order  is  open  to  revision  by    this  Court  ? 

11.        '        (•)  25  P.  7?.,  1902,  P.  C. 
/.'..  1894.  F.  B.  (.')  2  Calc.  L.  J.,  153  ;  10  Calc.  W.  N.,  G01. 

P.  R.,  1002,  F.  B, 
(')  89  P.  R.,  1902,  F.  B. 
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The  order  of  the  Division  Bench  (Kensington  and  Chitty, 
JJ.,)  referring  the  questions  of  law  to  a  Full  Bench  was  as 
follows  :  — 

Chitty,  J.— Tt  appears  from  the    order  of  the  District  Judge 
that  NathnMal,  Sandha   Mai,  Shankar  Mai,  and  Daii  Mai  were 
partners  in  business  at  Jullundur.    The  business  was  closed,  and, 
subsequently,  on  17th  November  1902,  the  partners  agreed  to  refer 
all  matters 'in  dispute  between  them  relating   to  the    settlement 
of   accounts   to  the   arbitration    of    one  Lala  Jagan  Nath.     lhe 
arbitrator    after  a   considerable  lapse  of  time  made  an  award  in 
favour  of  Nathu  Mai  and  Sandha  Mai  against  Shankar    Mai   and 
Dali    Mai,    and   in    favour   of    Dali    Mai    against    Shanlcar  Mai. 
Nathn  Mai  and  Sandha  Mai  applied,  under    Section    525    of     the 
Civil  Procedure  Code,   to   have   the    award    filed    in    Court,  and 
Dali  Mai  subsequently  made    a  similar  application.     Both  appli- 
cations were  received  and  roistered    as  suits   Nns.  144    and    185 
of  1905   respectively.     Both  suits  were  tried  together,  and  objec- 
tions to   the  filing   of    the    award  heard    by  the    District  Judge^ 
The  objections    were  disallowed    and1  the  District   Judge   passed 
orders   in  both  suits  that  the   award  should   be  filed.     The  exact 
words  in     suit    No.    144   of    1905     are  :-"  It  is   ordered  that 
plaintiffs   be   and    are     hereby   granted   a    decree     against  both 
defendants  to   the   effect  that  the  award  shall  be  filed,  and  decree 
passed  in  accordance  with  the  terms  thereof."     The  words  ,n  suit 
No   185  of  1905  are,  mutatis   mutandis,  tfie   same.     Against  both 
orders  Shankar  Mai  has  preferred  appeals,  this  and  C.  A.  1129  of 
1  q05      The  preliminary  questions  are  (1)   whether  an  appeal  lies 
against  an  order  under  Section  526  directing  an  award  to  be  filed 
and    (2)    if   not,  whether   such   an   order    is  open  to  revision  by 
this  Court  ? 

The  questions  (certainly  the  first)  are  of  considerable 
unportance  and  great  difficulty,  and  1  would  refer  them  for  a 
decision  of  a  Full  Bench. 

So  far  as  the  authorities  go,  the  point  has  been  before  this 
Court  on  several  occasions.  In  Jhangi  Bam  v.  Mnssammat  Budho 
Bai<<\  a  Full  Bench  decided  that  an  appeal  does  he  from  a 
^  2,  or  acceptance  of  an  application  under  Section  52  C,v,l 
Procedure  Code.  IjflktaJita'v.  MuUmmad  Hassan  () 
ST  T^rdships  of  the  Privy  Council  decided  that  no  appeal  lay 
r  ma  decider  Section  522,  Civil  Procedure  Co  e  excep 
in  bo  far  as  it  may  be  in  excess  of,  or  not  in  accordance  with,  the 
award.     They  there  laidjtown^^^ 
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before  them)  that  au  order  made  under  Section  523  or  Section 
52?  would  seem  to  be  a  "  decree"  as  defined  in  the  Civil  Procednre 
Code.  The  case  just  above  cited  is  in  the  bead-note  to  the 
Privy  Council  case  marked  as  «  disapproved."  It  was  not,  however, 
directly  disapproved,  bat  only  by  implication  in  so  far  as  .t 
in  its  turn,  disapproved  of  the  decision  of  the  Full  Bench  ot 
this  Court  in  Ghulam  Jilani  v.  .Muhammad  Hussan  (>),  (the 
case  under  appeal  to  their  Lordships).  Their  Lordships  certainly 
have  not  directly  intimated  that  in  their  opinion  no  appeal  lies 
from  an  order  under  Section  526. 

Iu  Civil  Appeal  540  of  1903,  Chatterji,  J.,  expressed  an 
opinion  that  the  Privy  Council  ruling  may  be  taken  to  decide 
that  no  appeal  will  lie  in  the  case  of  awards  filed  after  proceeding 
under  Section  5i3  and  Section  525,  though  he  thought  the 
opposite  view  arguable.  That  appeal  was  actually  rejected  on 
the  facts. 

Iu  C.  A.  805  of  1904  (a  further  appeal  to  this  Court)  the 
Court  of  first  instance  had  rejected  au  application  under  Section 
525.  The  Divisional  Judge  accepted  it  and  passed  a  decree  in 
terms  of  the  award,  A  Division  Bench  of  this  Court  held  that 
no  appeal  lay  from  the  Divisional  Judge's  order. 

Tn  C.  A.  561  of  1894,  the  loarned  Chief  Judge  seemed  to 
be  of  opiuion  that  the  Privy  Council  ruling  did  not  touch  cases 
arising  under  Section  523  or  Section  525,  and  would  not  bar 
an  appeal.  The  matter  has  been  most  fully  discussed  by  a 
Division  Bench  of  tbe  Calcutta  High  Court,  who  have  held  that 
no  appeal  lies— See  Ohintamoni  Aditya  v.  Haladhar  MaiU  (2). 
With  all  respect  to  their  Lordships  i  am  nuablo  at  present 
to  see  how,  if  tho  sections  of  the  Code  be  applied  in  their  plain 
meaning  and  logical  sequence,  the  result  can  be  other  than  that 
an  appeal  is  permissible.  The  difficulty  no  doubt  is  caused 
by  having  to  apply  Section  522  to  cases  arising  under  Sections 
525  and  526,  to  which  it  cannot  possibly  apply  without  consider- 
able modifications. 

The  considerations   which    appear   to  me  of  importance  aro 
as  follows  :— 

(1)  It  is  to  be  borne  in  mind  (using  the  classification 
employed  by  their  Lordships  tf  the  Privy  Council) 
that,  unlike  cases  under  heads  I  and  II,  cases  under 
head  111  do  not  conlo  before  the  Court  until  the 
award  is  an  accomplished  fact. 


(.)74  r.R.    is-.  (»)2  C«fc.  t.J.,153. 
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(2)  The  objections,  if  any,  to  tho  award  in  cases  under 
head  III  are  heard  and  disposed  of  before  the 
award  ia  filed  in  Court.  They  are  not  confined  (as 
in  heads  I  and  II)  to  objections  under  Sections 
520  and  521,  but  may  have  a  much  wider  scope. 
The  filing  of  the  award  is  an  act  of  the  Court  itself 
and  not  (as  in  heads  I  and  II)  of  the  arbitrators. 

(3)  It  is  not  until  the  Court  has  ordered  the  award  to  be 

filed  under  Section  526  that  it  can  take  effect  as 
an  award  made  under  the  provisions  of  Chapter 
XXXVII. 

(4)  It  is  therefore  not,  until  the  order  under   Section  526 

has  been  passed,  that  the  provisions  of  Section  522 
can  be  put  into  force,  that  is  to  say,  before  Section 
522  can  operate  there  is  already  a  "  decree  "  as 
laid  down  by  their  Lordships  of  the  Privy  Council. 

(5)  The    first  paragraph    of  Section    522    down    to    the 

words  "  has  refused  such  application"  cannot, 
unless-there  is  to  be  a  second  hearing  of  objections, 
which  seems  absurd,  apply  to  the  case  of  an  award 
under  Section  526.  Applying  Section  522, 
however,  mutatis  mutandis,  there  must  be  a 
jadgment  according  to  the  award,  and  a  decree 
following  upon  such  judgment. 

(6)  The  order" filing  the  award  is  a  decree,  but  is  entirely 

distinct   from  and  prior  to  the  decree  following  on 
the  judgment  in  terms  of  the  award.    There  are  in 
fact  two  decrees.    It  is  only  from  the    latter   that 
there    is    no    appeal   under   Section  540  ;  in    the 
absence  of  an  express  prohibition    it  would   seem 
that   an  appeal  lies  from  the  former. 
(7)  There  can  be  no  doubt  that  an  appeal   would  lie  from 
.an  order  under  Section  523   causing  an  agreement 
to  refer  to  be  filed.     There   is    no   logical    reason 
why  similarly  nn    appeal    should    not  lie  from  an 
order  under    Section    526,   causing  an    award    to 
be  filed. 
The  second  question  as  to  revision  presents  less  difficulty  and 
possibly  may   follow  on  the  reply  given  to  the  B»t   If  an  appeal 
L,  pLumably,  this.  Court  could  interfere   »  revision  - 

appeal  is  precluded,  the  Privy  Council  ruling  above  refer, ed  to 
would  seem  to  preclude  revision  alBO. 
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Other  recent    cases    which     have    some    bearing 
questions  stated  are  :— 

u„i  ,„,!  WMd-«a-lm  v.  «../.;»«»  V)  0""  Hs™"'  '» 

BM  Jfofc»S«9*  v.   Mi  1WI    OW*.  C).  P»'"™~ 

L«*v »»— "-*(:)>£S.fTi^£ 

With  these  remarks  I  would  refer  the   questions    stated    for 
decision  by  a  Full  Bench. 

KEks»«  J.-l  agree  to  the    reference    to  a    Full   Bench   mh  June  1906. 
,    ■  fd   bv  xny    learned  colleague.     As  at  present  advised    I  am 
,    ed  to  tellow  the  Calcutta  High  Court  ruling  m  GUnamom 
SI  v    «,,  MaiH  C-),  and  to  say  that  no  appeal  hes   n. 

the  cases  before  as. 

The  following  opinions  were  recorded  by  the  learned  Judges 
constituting  the  Full  Bench. 

ntKvr  n  J -The    first  point  for  determination  is-whether     im  Feby-    i907. 
an    £2 "   against     an   order     under  Section   526,   Oml 
Procedure  Code,  directing  an  award  to  be  filed.. 

It  will  be  convenient  to  consider  this  from  the  point  of  view 
*       WW  the   Privy  Council  decision   in   Ghulam   Mam    v. 
tLIwHllcine^  «—«-  deoisio.  in  Jta* 
Ram  v.  Budfco  Bai  (l0)  on  this  point. 

The  decision  in  the  Privy  Council  cases  divided  reference 
to  arbitration  into  three  beads,  and  it  will  help  in  the  decis.on 
to  use  those  brads. 

They  are  :— 

m     Where  the  parties  to  a  litigation  desire   to   refer    to 

arbitration    any     matter     in     difference    between 

them    in    the  suit.    In  that  case    all   proceedings 

from    first    to    last    are    under    the     supervise 


of  the  Court. 


r«w  L  R    XIIX  Calc.,  378.  (")  W  P.  a,  1903,  *■  a 

,<  /   £   H    XXXlU  Calc,  11.  C )  8S»  P.  a,  1U02 

»        LRXXYU  Mad.,  255.  f)  8  C«ie.  L.  J.,  153 

[•J  I  L  R    XKVU  All.,  520.  C°>  81  P.  &,  1901,  F.  ft 
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(2).     Whcro  parties  without  having  recourse  to  litigation 
agree  to  refer  their  difference  to   arbitration,  and 
it.    is    desired    that    the    agreement    of   reference 
should  have    the  sanction  of  the  Court.     In    that 
case    all     further     proceedings     are     under      the 
supervision  of  the  Court. 
(3).     Where  the  agreement  of  reference  is  made,  and  the 
arbitration  itself  takes  place  without  the  interven- 
tion of  the  Court,  aud   the  assistance  of  the  Court 
is  only  sought  in  order  to  give  effect  to  the  award. 
Jhangi  Bam   v.    Budho  Bai    (•)   doalt   directly   only     with 
heads    2    and    3,    while    the    Privy    Council    judgment    dealt 
directly  only  with  head  1. 

The  decision  of  this  Court  m  the  former  case  was  that  an 
appeal  lay  under  all  three  heads  against  a  decree  passed  on  an 
award,  Section  522,  notwithstanding  on  grounds  impeaching 
the  reference  or  the  legality  of  the  award,  or,  in  other  words,  on 
grounds  extraneous  to  the  award. 

The  Judge  without  actually  deciding  the  points  which  did 
notarise  in  the  case  favoured  the  view  that  an  appeal  lay  on 
the  matter  referred  to  in  Sections  520  and  521,  namely,  defect 
in  the  award  itself  and  misconduct  on  the  part  of  the  arbitrators 
or  parties. 

The  Privy  Council  judgment  overrules  expressly  the 
decision  that  as  regards  head  1  an  appeal  lies  on  any  ground 
except  those  mentioned  in  Section  522,  namely,  the  decree  being 
in  excess  of,  or  not  in  accordance  with,  the  award. 

It  also  indirectly  undermines  much  of  the  reasoning  upon 
which  that  judgment  is  bused  *s  regards  the  intention  and 
spirit  of  the  Code  in  giving  or  not  giving  finality  on  arbitration 
cases. 

Under  the  Privy  Council  ruling  no  matter  how  wrong  the 
decision  of  the  first  Court  may  be  ou  the  matters  referred  to 
in  Sections  520  and  52 1  (matters  which  have  really  nothing  to 
do  with  the  consent  of  parties  to  be  touud  by  arbitration)  it 
is  made  final.  Thoro  seems  then  no  good  reason  why  its  decision 
with  regard  to  the  reference  or  the  legality  of  the  award 
Should  not  also  be  final. 

Tt  has    been   held    by    most   of   the   High   Courts    that  a 
refusal  to  file  an   agreement    under  head   2  or  to   file   au   award 
under  head  3  is  a  decree,  and   that   the    last  para   of    522   does 
not  bear  upon  that  decree,  and  that  the  decree  is  appealable. 
C)  84  P.  B.,  1901.  F,  B. 


e 
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It  is  probable  that  an  order  under  Section  523  directing  an 
agreement  to  be  filed  is  also  appealable  for  the  same  reason, 
but  that  question  is  not  before  us. 

That  these  orders  should  be  appealable,  and  yet  that  the 
much  more  important  order  under  Seition  523  should  no  t  be 
appealable  is  exceedingly  anomalous,  but  the  point  has  to  be 
decided   not  on  that  ground  bnt  by  the   wording   of  the  sections  ^^ 

as  they  stand  in  the  Code. 

It  was  argued  for  appellant  that  both  in  Sections  524 
and  526  the  wording  was  such  that  the  clause  of  522  with 
reference  to  appeal  did  not  apply  to  them,  and  that,  it  was 
only  as  regards  the  execution  of  the  decree  that  the  provisions 
of  the  chapter  were  to  be  applied  to  the  award.  This  was 
the  view  taken  by  Mr.  Justice  Sale  in  Janokey  Nath  Guha  v. 
Brijo  Lai  Guha  (l).  I  am  unable  to  accept  the  argument.  The 
words  in  Section  526  "  and  such  award  shall  take  effect  as  an 
award  made  under  the  provisions  of  this  chapter  "  seem  tome 
to  attach  to  the  award  all  the  qualifications  of  the  award 
under  the  previous  sections  of  the  chapter,  including  the 
qualification    as  to-  appeal. 

Another  argument  was  what  appears  to  have  been  the 
view  of  the  referring  Judges  that  there  were  in  fact  two 
decrees,  one  the  decree  ordering  the  award  to  be  filed,  and 
the  other  the  decree  passed  according  to  the  award,  that  the 
former  was  appealable,  and  the  latter  only  appealable  subject 
to  Section  522.  This  view  was  much  discussed  in  Janohey  Hath 
GMMV.BrojoLal  Guha  (').  As  I  understand  that  judgment, 
two  Judges  Maclean,  0.  J.,  and  Chose,  J.,  held  that  a  bare  order 
directing  the  filing  of  an  award  to  be  appealable,  but  that  when 
a  decree  had  been  pronounced  by  the  Court  aflBrming  the 
award,  it  was  not  appealable,  they  hold.that  the  decreo  before 
them  was  not  appealable. 

Rnmpini  and  Pratt,  JJ.,  held  that  in  neither  caso  did  an 
appeal  lie. 

It  seems  to  me  that  there  never  can  he  a  bare  decree  as 
suggested   by  the  first  two  Judges  above  named. 

Section  526  simply  lays  down  that  the  Court  shall  order 
the  award  to  he  filed,  and  snch  award  shall  then  take  effect 
as  an  award  madn  under  the  provisions  of  the  Chapter.  There 
is  only  one  order  and  tho  conseqiionco  (lows  from  that  one  order, 
but  no  fresh  order  is  givon  or  required  for  those  consequences 
to  result. 


(')  I.  L.  ft.,  XXXIU  Calc,  757. 
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It  is  different  no  doubt  as  regards  Section  523  where  there 
will  be  two  distinct  orders,  one  for  filing  the  agreement  and  a 
subsequent  order  as  tho  award  subsequently  filed  in  Court,  but 
the  provisions  of  Sections  523  and  524  cannot  be  imported  into 
Section  526,  Civil  Procedure  Code. 

It  see™  to  me  that  on  an  unstrained  reading  of  Section 
526  the  limitation  to  appeal  furnished  in  522  applies  to  awards 
filed  under  Section  526,  and  I  would  answer  the  reference  by 
saying  that  an  appeal  against  an  order  under  Section  526, 
Civil  "projfcduro  Code,  directing  an  award  to  bo  filed  only  lies 
as  regards  the  points  stated  in  522,  Civil  Procedure  Code. 

As  regards  the  second  point  referred  I  would  answer 
that  such  an  order  is  not  open  to  revision  on  the  points  on 
which  no  appeal  lies.  This  seems  to  be  tho  inevitable  con- 
sequence of  tho  Privy  Council  ruling. 

Kensington,  J.— I  agree  to  tho  replies  proposed  by  the 
learned  Chief  Judge  on  both  the  points  referred  ito  us. 
The  position  taken  up  by  this  Court  in  the  previous  Pull 
Bench  decision,  Jhangi  Bam  and  another  v.  Mussammat 
Budho  Bat  ('),  appears  no  longer  tenable  in  view  of  tho 
principles  enunciated  by  the  Privy  Council  in  GJmlam  Mam 
and  others  v.    Muhammad  Hassan  (2). 

Tho  order  of  reference  to  a  Pull  Bench  of  the  Calcutta  High 
Court  \rvJanokly  Nath  Ouha  v.  Brojo  Ul  Guha  (>)  raised  a 
doubt  as  to  the  correctness  of  the  decision  in  Ohtntamoney 
Aditya  V.  Haladhar  Uaiti  (*)  from  which  our  brother  Chitty  was 
also  inclined  to  dissent  for  reasons  given  in  his  order  of 
21st  May  1906. 

We  have  the  same  difficulty  as  was  felt  by  Ghose,  J.,  in  the 
Calcutta  Full  Bench  case,  namely,  that  the  reference  to  ns  is 
limited  to  the  right  of  appeal  or  revision  against  an  order 
umder  Section  526,  Civil  Procedure  Code,  directing  an  Ward 
to  be  filed,  irrespective  of  the  question  whether  a  decree,  has 
or  has  not  been  drawn  up  in  accordance  with  the  award. 
But  as  Section  526  does  not  specifically '  require  a  decree  to  be 
framed,  or  any  step  to  bo  taken  other  than  the  filing  of  An 
award  prepared  out  of  Court  under  Section  525,  it  appears  to 
nie  that  we  must  tike  the  wording  of  the  section  as  we  find  it, 
and  hold  that  an  order  directing  the  award  to  ho  filed  can 
only  bo  challenz'd  in  a  superior  Court  upon  the  grounds 
mentioned  in  the  last  two  lines  of  Section  522. 

(>>  8*  P.  R.,'1901.  (*)  /.  L.  R.,  XXJUUCalc,  757. 

('),25  P.  B.,  1902.  (•)  10  Calc.,W.  tf,  601. 
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I  am  not  pressed  by  the  argument  that  it  is  anomalous 
to  treat  an  order  under  Section  526  as  final  save  for  the 
provision  made  in  the  last  two  lines  of  Section  522.  It  is  no 
doubt  conceivable  that  a  Court  might  perversely  direct  an 
award  tn  be  filed  under  Section  526  when  it  should  not  do 
so,  but  T  see  no  reason  for  assuming  that  a  Court  will  be 
specially  liable  to  act  in  this  perverse  manner  when  dealing 
with  cases  under  Sections  525  and  526.  It  can  only  do  so  by 
deliberately  failing  to  properly  exercise  the  ample  powers 
given  to  it.  by  Sections  520  and  521,  which  together  cover 
almost  every  conceivable  case  of  impropriety  in  the  award, 
and  the  suggestion  that  it  may  nevertheless  do  so  appears  to 
me  to  rest  upon  an  assumption  of  incapacity  which  we 
have  no  right  to  make  under  Section  526  any  more  than  under 
other  provisions  of  the  Code  by  which  certain  orders  of  Court 
are  made  final. 

On  the  other  hand  wo  cau  easily  see  that  there  will  be 
great  practical  difficulty  in  working  Sections  525  and  526 
effectually  unless  considerable  protection  is  given  both  to  the 
arbitrator   and    the  Court. 

My  conclusion  is  therefore  that  in  giving  the  replies 
now  proposed  wo  are  probably  interpreting  correctly  the 
intentions  of  the  framer  of  the  Code.  But  even  should  this 
not  be  the  case  we  are  on  sure  ground  in  saying  that  Section 
526  aa  drafted  admits  of  no  other  interpretation  when  read 
in  the  light   of  the  Privy  Council    judgment. 

In  regard  to  revision,  I  have  only  to  add  that  we  do  not 
share  the  difficulty  of  the  referring  Judge  in  reconciling  the 
two  Full  Bench  rulings  of  this  Court,  Bans  Raj  v.  Oanga 
Ram  C1)  and  Panna  Lai  v.  Mussammat  Soman  (a).  The  latter 
merely  deals  with  a  Court's  error  of  procedure  or  misuse  of 
jurisdiction  and  does  not  conflict  with  the  goneral  ruling 
against  a  right  of  revision  where  no  such  error  or  defeot  of 
jurisdiction  is  disclosed. 

Johnstone,  J  —I  would  answer  both  the  questions  12th  Feby.  1907. 
referred  as  my  learned  colleagues  have  answered  them. 
In  my  opinion  the  Legislature  must  he  taken  to  have 
intended  that  the  last  sentence  of  Section  522,  Civil  Procedure 
Code,  regarding  appeal,  should  apply  to  cases  of  orders 
(and  decrees  based  on  these  eiders)  urder  Section  526. 
When  I  read  ttie  words  "  take  effect  as  en  nwaid  "  id  Siction 
d  (fining   what  they   gram- 

m  88  P.'  R.,  1902.  C)  89  f.  R.,  1902. 
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matically  mean  ;  and  the  effect  of  an  award  under  Chapter 
XXXVII  of  the  Code  is  (o)  that  a  decree  follows  exactly 
in  terms  of  the  award  and  (6)  that  decree  is  only  appealable 
on  certain  narrow  grounds.  If  the  latter  poition  of  the 
"  effect  "  is  omitted,  then  in  my  opinion  the  award  ordered 
to  he  Bled  under  Section  526  would  not  really  "  take  effect  " 
as  an  award  under  the  chapter.  If  this  had  been  intended, 
the  wording  of  Section  526  would  have  been  something  like 
this,  "  the  award  shall  be  filed,  and  upon  it  a  decree  shall 
"  follow,  and  tint  decree,  shall  take  effect  as  a  decree  under 
"  Chapter  XVII  of  this  Code  ".  Tn  short,  it  seems  to  me  that, 
wisely  or  otherwise,  the  Legislature  intended  to  brinsr  awards 
and  orders  under  Section  526  into  line  with  awards  and 
decrees  under    earlier  provisions  of  the  chapter. 

I  entirely  asree  with  my  learned  brethren  that  under 
Section  526,  Civil  Procedure  Code,  only  one  order  is  required, 
and  that  that  order  amounts  to  a  decree.  In  the  present  case  it 
is,  I  may  note,  expressly  recorded  by  the  District  Judge  that 
the  award  shall  be  filed  and  a  decree  be  passed  in  accordance 
with  it,  bot  T  agree  with  Ghose.  J.  (in  Janohey  Nath's  case  (')  ) 
that  a  mere  order  for  filing  tbe    award    is  sufficient. 

I  observe  that  tbe  Allahabad  and  Madras  High  Courts 
take  a  somewhat  different  view,  see  Mustafa  Khm  v.  Pliulja 
Bibi  (2)  and  Thiruvengadathiengnr  v.  Vaidinathaavyar  (3), 
but  I  do  not  propose  to  discuss  those  authorities,  as  the  matter 
seems  to  me  to  be  clearly  and  rightly  disposed  of  in  the 
Cnlcutta  ruling  and  in  the  judgments  of  my  learned  colleagues. 

Full  Bench. 

No.  2- 

Before  Sir  William  Clark,  Ejl.,  Chief  Judge,  Mr.  Justice 

Chatter ji,  CLE.,  mid  Mr.  Justice  Shah  Din. 
ABDUL  GAFAFt    KHAN,— (Defendant), -APPELLANT, 

I  Versus 

I     MUHAMMAD  ZIA  UO-DIN,— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  1299  of  1906. 

Civil  Procedure  Cale,  1RS2,  Section  5tJ2-  Remand  -Preliminary  point- 
Suit   decided    with   reference   to  some  only  of  several  issues  framed. 

Held,  by  the  Full  Bench  that  the  words  "  preliminary  point  "  in  Section 
562,  Civil  Procedure  Code,  mean  a  point,  the  decision  upon  which  is  suffi- 
cient  to  dispose  of  the  case  in  which   it  arises. 


(')  I.  L.  R  ,  XXXVI  Cnh.,  757.  (')  /.  L,  R.,  XXFll  All.,  520. 

(.>)!.  L.  R„  XXIX  Mad.,  303. 
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Khalas  v.  Kalyan  Singh  (')  and  Ghulam  Jilani  v.  Ghulam  Haidar 
Khun  (')  overruled. 

Miraj-ud-din  v.    Karim     Bakhsh     (3),    Ramaehandra    Joishi     v.    Huzi 
">,     Kanahammal  v.  Rnnga  Chariar  (»\    Krishnan  Chetli   v.  SJuthu 
Palo,,,!,'   Vach  ,  («),  ifata    Din   v.  Jamna  Dns  ('>,  Sfceoambar  Singh  v.   LaHu 
Sinjin  (•),  and  Lata  Chuni  Lai   v.  Mokiji   Singh  (»)  referred  to. 

Miscellaneous  further  appeal  from  the  order  <f  Lata  Vul  Faj, 
Divisional  Judge,  Delhi  Division,  dated  7th  November  190  . 

Cbnni  Lai,  for  appellant.. 

Shah  Nawaz,  for  respondent. 

The  judgment  of  the  learned  Judges  who  constituted  the 
Full  Bench  was  delivered  by 

Chattekji,  J.— This  was  a  suit  for  pre-emption  of  a  house  21th  July  1907. 
in  mohulla  Haveli  Khan  Dnra  Khan  in  the  city  of  Delhi. 
The  defendant  denied  the  existence  of  the  custom  of  pre- 
emption in  the  mohulla.  The  first.  Court  found  that  the  custom 
was  not  proved  to  exist  and  dismissed  the  suit.  On 
appeal  the  Divisional  Judge  found  that,  the  custom  did  exist 
and  remanded  the  case  for  retrial  under  Section  562,  Civil 
Procedure  Code. 

The  defendant  has  appealed  to  the  Chief  Court  under 
Section  588,  Civil  Procednre  Code,  from  the  order  of  remand, 
and  the  question  arises  whether  the  remand  was  competent, 
or  whether  the  point  on  which  the  deciee  of  the  first  Court 
was  passed  which  was  reversed  by  the  Divisional  Judge  is 
a  preliminary  point  within  the  meaning  of  Section  562,  Civil 
Procednre  Code.  This  has  been  referred  to  the  Full  Bench, 
for  decision  in  cousequence  of  the  conflict  of  opinion  in  the 
rulings   of  this  Court. 

A  great  mass  of  authorities  has  been  cited  in  the  argu- 
ment,   but    il  is    sufneieut    to  refer    to    the    following  : — 

Khalas  v.  Kalyan  Singh  ('),  a  decision  of  Sir  Meredyth 
Plowden  sitting  singly,  in  which  "  preliminary  point  "  in  Section 
562,  Civil  Procedure  Code,  was  defined  to  be  a  point  "  collatera 
to  the  merits  of  the  case  the  decision  upon  which  in  one  way  may 
put  an  end  to  the  caie,  and  in  another  way  leaves  a  sub- 
sisting  case   upon    the   merits.''     This    was   before    the  amend- 

(•)  109  P.  R.,    1887.  (5)  /.  L.  R.,  XX  Mad.,  25. 

(*)  89  P.  R.,  189L,  F.  B.  (•)  /.  /.   R  ,  XXTI  Mad,,  172 

(•)43  P.  fi.,  1902.  (»)  I.  L.R.,  XXVII  All.,  69). 

(«)  /.  /..  K.,  XVI  Had.,  207.       (•)  /.  I.  fi.,  IX  All.,  30,  Footnote 
(')  1  Cate.  W.  tf.,  340. 
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mmt  of  the  section  by  Act  VII  of  1888,  by  which  the 
Tods  "so  as  toe*  nude  a.y  evideaoe  of  fact  wtoch  appear 
to  the  Appellate  Court  essential  to  the  determination  ot  the 
rights  of  the  part.es"  after  the  words  »  upon  a  piehiniuary 
point,"  existing  iu  the  section  as  originally  ^med,  were 
repealed. 

In  GkuUm  Jilani  v.  Ghulam  Uaidar  Khan  t1)  in  tho 
iadgmeut  of  the  Division  Bench  following  upou  the  decision 
of  the  Fall  Bench  m  the  beginning  ot  the  report,  a  decision 
dismissing  a  ease  for  pre-einption  on  the  ground  that 
the  custom  d.d  not  exist  in  the  village  was  held  not  to  be  a 
decision  on  a  preliminary  point  but   one  on  tho  merits. 

In  Miraj-ud-din  v.  Karim  Bakhsh  (» ),  the  points  actually 
decided  by  the  first  Court  in  a  suit  for  rent,  viz.,  whether  (1)  there 
Was  an  agreement  for  rent  as  contended  by  plaintiff, 
and  (2)  what  was  due  as  rent  were  held  not  to  bo  pre- 
liminary  points,  but  an  opinion  was  expressed  tnat  the  third 
issue  not  decided,  viz,,  whether  plaintiffs  were  owner  of  the 
house  of  which  the  rent  was  claimed  was  the  main  issue 
and    might    be    called    preliminary. 

In  G  A  No.  «A  ot  iyu5,  bne  view  taken  by  Sir  Mere- 
dyth  Plowden  .a  »*&«  -  *"l*^^>  ""  ^ 
on,    but    the   point    was    uuo    noiaoou 

A  contrary  view  to  Kuala*  v.  Kulyan  tiuiyhC)  «"-  ^lien 
inNawakuMam  v.  Ucla  Mai  ,*',  on  the  autnonty  ot  certain 
rulings  ot    otner  riign  Ooiuts. 

in  AbduLla  Bey  v.  Waladi  Bead,,.  (.a;),_a  remand  was  made 
apparently    on    the   same    principle  as  was  lani  down  in  the  last 

.  .       I. mi    no     icteieuee   Was     made     to  tUe  uuejllon. 
named    judgment,    but  no    icieienee  wan  i 

Coming  now  to  the  opinions  ot  other  Higu  Couits  it 
appears  that  the  current  of  authority  in  the  Madras  High 
Court  is  clearly  in  favour  of  taking  an  extended  view  of  a 
"  preliminary  point "  and  not  ot  resuioliug  it  to  a  point  collateral 
to  the  merits.  In  Rumachandra  JuiiUt,  v.  Uazi  Kassim  (,°J, 
at  page  210,  Mr.  Justice  Muitusaini  Ayyar  holds  "  jiie* 
limiuary  point  "  in  Section  b&Ji  not  necessaiily  to  denote 
some  point  collateral  to  the  merits  but  to  include  one  pre- 
limiuaiy  to    a   general    investigation   ot    the    nienta.     This    he 

(.')  89  P.  B.,  lbiil,  F.  B.  («)  21  P.  W.  R.,  1UU7. 

{*)  43  I',  ti.,  VM2.  {")  12U  F.  J.I.,  l'JOG. 

^  »)  ll/J  F.  ti.,  16b7.  0';  J.  A-  k-,  iW  Mud.,  Zt7 
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thinks  is  the  sense  suggested  by  the  context  and  supported 
by  the  amendment  mentioned  before.  Mr.  Justice  Best  took 
possibly  a  still  more  liberal  view.  In  Kanakammal  v.  Ranya 
Chariar  (<),  the  point  on  which  the  case  was  originally  decided 

was  that  plaintiff  had  uo  cause  of  action,  and  this  was 
reversed  on  appeal  and  the  case  remanded  under  Section 
562  Civil  Procedure  Code.  The  High  Court  upheld  the  remand 
following  the  case  last  cited,  lu  Krishn,an  Ghetti  v.  Muthu 
Palandi  Vadha  (2),  a  caso  had  been  decided  in  accordance 
with  an  award  in  spito  of  protest,  and  the  Appellate  Couit 
upheld  the  objection  to  the  award  and  reversed  the  electee 
and  remanded  the  suit  for  retrial.  The  High  Court  cited 
iidiUra  Joishi  v.  llazi  Kassim  (.SJ  and  followed  it.  The 
last  two  cases  do  not  throw  much  light  ou  the  present  discussion, 
as  the  points  involved  in  them  were  preliminary  points  accOidiug 
all    constructions. 

the   AlUu, load    Com.    nas  taken  the  same  view.     Its  latest 

pionouucenicut  on  tne  subject  is  given  in  Mala  Dm  v.  Jaiuua 
V(U>  and  another  {*).  It  approves  el  ttie  extended  dchunioii  given 
ju  tue  Atadiao  case  Ur»t  cited  and  uUu  a  dictum  ot  Mr.  Justice 
MaJimud  in  Qlaoainbar  tiuiyli  v.  Lullu  tiinyh^6),  to  the  ettect 
that  "  the  cAuresoion  pieliimnury  point  used  in  that  Section 
'•  (562;  is  not  couLiucd  lo  oueLi  legal  points  only  as  may  bo 
'•  pleaded  in  bar  ot  sun  but  comprehends  all  such  points  as  may 
"  havo  prevcuicd  tne  Court  Horn  disposing  of  tUe  Caso  on  the 
'•  meius  wnotuer  such  points  are  pure  questions  of  law  or 
"  puio    epjestious  ot  fact." 

The  only  Calcutta  ease  to  which  reference  was  made  in 
the  argument  was  LaLi  Vhuni  Lai  v.  Mokiji  Singh  ('' )  in 
which  a  claim  lor  mesuo  piolits  having  been  dismissed  by 
the  tirst  Cunit  ou  the  ground  that  defendant  had  not  been 
in  possession,  the  latter  liudmg  was  reversed  by  the  Court  of 
appeal  and  t lie  eaoe  lemauded  uneler  Section  502,  and  the 
high  Couit  held  the  remaud  w as  improper  as  the  caso 
had   not    been   disposed   of   on    a    preliminary  point. 

The  expression  "  preliminary  point  "  is  not  dcliucd  in 
the   Code   and     the   decision   of   the   question     referred   to    the 

Jr'ull  bench  lo  one  ot  considerable  difficulty  as  the  learned 
Judges  of  the  Allahabad  High  Court  remark  in  Mala  Bin  a    case. 

I'l  ;.  /..  li.,  S3  Mud.,  lo.  (')  l-  L.  H.  XXVII  All.,  091. 

I'M  I    L  ti.,  XXII  Mad.,  172.  (,: ;  1.  L.  11.,  IX  All.,  30,  Fuoinute. 

{*)  I.  L.  H.,  it'i  Mad.,  ZU7.  H  1  Ook.  W.  N.,  340. 
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This  accounts   for  the     conflict     of  opinion   in   this   Court  and 
among   the   other  High    Courts. 

On  the  whole,  however,  we  think  Sir  Meredyth  Plow  den's 
definition  that  a  point  collateral  to  the  merits  of  the  case 
is  meant  by  the  expression  unduly  narrows  the  scope  of 
Section  562.  This  is  specially  the  case  after  the  amendment 
introduced  by  Act  VII  of  1888  which  was  subsequent  to 
Sir  Meredyth  Plowden's  ruling.  Section  562  speaks  of 
the  suit  having  been  disposed  upou  a  "  preliminary  point  " 
and  this  ought  to  furuisli  a  guide  for  interpretation.  The 
only  necessary  connotation  of  a  preliminary  point  in  the 
section  appears  to  be  that  it  should  suffice  for  the  disposal 
of  the  suit.  This  does  not  require  that  it  should  be  a  point 
collatral  to  tno  merits  or  even  that  should  be  a  law  point. 
A  point  of  fact  may  be  such  that  the  decision  on  it  would 
be  sufficient  to  decide  the  whole  suit  without  go.ng  into 
other  questions,  e.  g.,  the  factum  of  adoption  when  a  plaintiff 
sues  on  the  strength  of  an  adoptiou  or  of  a  wilt  when  a 
claim  is  founded  on  it  or  of  a  partnership  when  plaintiff 
asks  for  an  account  on  the  allegation  of  being  a  partner. 
A  decision  on  auy  of  these  points  adverse  to  the  plaintiff 
puts  au  end  to  the  suit  without  requiring  the  Court  to  go 
into  tho  other  questions  that  arise  in  the  event  of  their  being 
fouud  in  plaintiff's  favour.  Any  point  the  decision  of  which 
does  not  enable  the  Ouurt  to  decide  the  suit  is,  ou  the  other 
hand,  excluded  from  the  category  of  a  preliminary  point. 
In  other  words,  to  use  the  language  of  Mr.  Justice  Muttu- 
sami  Ayyer,  preliminary  point  refers  "  to  some  point  either 
"  collateral  to  the  merits  which  precluded  their  determination 
"  altogether,  r,r  some  particular  question  which  though  relating 
"  to  the  merits  precluded  their  general  determination."  Mr. 
Justice  Mahmud's  dictum,  though  delivered  prior  to  the 
amendment,  lays  down  substantially  the  same  thing.  It  is  not 
possible  nor  is  it  necessary  to  formulate  a  more  specific 
definition    than  that  we  have  indicated  above. 

Wo   accordingly   roply    to   the    question    before    tho     Full 
Bonch  in  theso   terms. 
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Before  Mr.  Justice  Rnttigan  and  Mr.  Justice  Shah  Din. 

NANAK  CHAND  AND  OTHERS,— (Defendants),— 

APPELLANTS, 

Versus 

BASHESHAR  NATH  AND  OTHERS,- (Plaintiffs),—  I 

RESPONDENTS. 
Civil  Appeal  No.  195  of  1903. 

Oust  om— Inheritance— Sarsut     Brahmans      of      Ovrdaspur— Right      of 

collaterals  to  surreal  in  preference  to  daughters  nnJ  fhcir  sons— Hindu  Lav. 

Held,  that  in  matters  of  succession  Parent  Brahmans  of  Gi-'-daspur  are 
governed  by  the  general  rules  of  agricultural  custom  and  not  by  IT'idn  I.aw, 
and  consequently  daughters  and  their  sons  are  excluded  by  near  agnates  of 
the  last,  male  proprietor. 

Further  appeal  from  {he  decree  of  A.  77.  Hurry,  Esquire,  Divisional 
Judge,  Amntsar  Division,  dated  Klh  February  1^03. 
Canpat  Rni  nrd  Shoo  Narain,  for  appellants. 
Muhammad  Shafi.  for  respondents. 
The  judgment  of  the  Court  was  deliverer!  by 

Shait  Din,  ,T. — The    facta  of  this  oa=e  nre  stated  in  sufficient  s^  Juty  1907  . 
detail  in  tlie  judgments  of  the  lower  Courts,  and  it,  is  nnnecessfiry 
to  repeat  them  here. 

The  unit  ont  of  whioh  this  appenl  has  arisen  was  brought 
by  the  plaintiffs,  who  are  collaterals  of  one  Mahant  Japan 
Nath,  a  Sarsut  Brnhman  of  Sawal  got  of  the  town  of 
Gurdaspnr,  for  possession  of  half  share  of  1,501  l-anals  12 
marlas  of  land  left  by  him,  whioh  on  his  death  in  February 
1899  enme  into  the  possession  of  defendant  No.  1,  Nanak 
Chand,  who  claims  to  to  the  adopted  son  of  Japan  Nath 
and  .whose  alleged  adoption  was  supported  during-  the  mutation 
proceedings  consequent,  on  .Tagan  Nath's  death  by  the  Intter's 
widow,  Mnssammat  Ladbi.  This  lady  having  died,  the  plaintiffs 
sued  for  possession  of  the  land,  denying  the  alleged  faflt  of 
the  adoption  of  Nanak  Chand.  and  claiming  to  succeed  to 
the  property  of  Japan  Nath  to  the  exclusion  of  the  defendants. 
Defendant  No.  1  is  Japan  Nath'p  pister'n  son,  and  claims,  as 
already  stated,  to  have  been  adopted  by  the  deceased  ;  defendants 
Nos.  2  and  3  are  the  widowed  danghters  of  Ja^an  Nath  ; 
defendants  Nos.  4  and  5  are  sons  of  defendant.  No.  3  ;  and 
defendant  No.  6  is  the  widow  of  Mnhant.  Shib  Nath,  who 
™ u-~i.l.«.    „p    t xr.ti. 
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In  answer  to  the  plaintiffs*  claim,  Nannie  Chand,  defendant 
No.  1,  pleaded  that,  he  had  heen  adopted  by  the  deceased 
Jagan  Nath  twenty-nine  vears  ago,  when  he  was  only  two 
months  old,  and  '  had  alwnys  been  treated  by  him  as  his 
son,  and  that  therefore  in  his  presence  the  plaintiffs  had 
no  rigbt  to  succeed  to  Jagan  NathV  land.  Defendants  Nos.  2 
to  5  pleaded  that,  Nnnah  Chand  had  been  adopted  by  the 
deceased  and  was  the  rightful  heir  to  the  property  in  suit  ; 
bnt  that  if  his  adoption  was  not  established,  the  plaintiffs 
had  no  hens  standi  to  sue  in  their  presence,  as  in  matters 
of  succession  the  parties  were  governed  by  Hindn  Law  and 
not   by    custom. 

Upon  these  pleadings  the  Conrt  of  first  instance  framed 
ten  issues,  covering  all  the  material  points  which  arose  in 
the  case,  and  found  that  Nanak  Chand's  alleged  adoption 
was  not  established,  that  the  suit  was  within  limitation,  that 
the  parties  were  governed  by  Hindu  Law  and  not,  by  custom, 
and  that  the  plaintiffs  had  no  locus  standi  to  sue  m  the 
presence  of  the  deceased's  daughters  and  their  sons.  It 
therefore    dismissed    the    suit. 

On  appeal  the  learned  Divisional  Judge  agreed  with  the 
first  Court  in  holding  that,  the  adoption  of  Nnnak  Chand  was 
not  proved,  and  that  the  suit,  was  therefore  within  limitation; 
but  he  beld,  differing  from  the  first  Court,  that,  the  parties  were 
governed  by  ordinary  agricultural  custom  and  not  by  Hindu 
Law  and  that  in  the  matter  of  succession  to  the  property  left 
by  lagan  Nath  his  daughters  and  their  sons  were  excluded  by 
his  collaterals,  the  plaintiffs.  He,  therefore,  decreed  the  plain- 
tiffs' claim. 

The  defendants  appeal  fo  this  Court,  and  on  their  behalf 
it  has  been  contended  by  Pandit  Shiv  Narain  (1)  that  the 
adoption  of  Nanak  Chand  bv  -War,  Nath  is  fully  proved,  and 
(2)  that  the  lower  Appellate  Court,  is  in  error  in  hold.ng  that 
in  matters  of  succession  the  parties  are  governed  by  agncnltural 
custom  and  not  by  Hindu  Law,  and  that,  therefore  tbe  plaintiffs 
.titled  to  succeed  to  Jagan  Nath's  property  to  the  exclus,on 
of  hisd^MM-s  and  their  sons,  defendants  Nos.  '2  to  5. 

The  first  contention  is,  in  my  opinion,  untenable  and  may 
be  disposed  of  in  a  few  worrfs.  The  first  Court  has^CUBKed 
elaborately  both  the  oral  and  the  documentary  evidence,  winch 
the  appellant,  Nanak  Chand,  has  adduced  in  support,  of  his 
alleged  adoption,  and  it,  bas  given  very  cogent  reasons  for 
holding  that  the   factum   of   adoption   has  not  been  established. 
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that  the  late  Mahant  Jagan  Nath  ever  executed  any  kind 
of  informal  writing  which  would  go  to  support  the  theory 
of  adoption.  All  that  is  urged  is  that  in  his  infancy 
Nanak  Chand  was  brought  over  by  his  uncle  Jagan  Nath 
to  his  own  house,  was  educated  by  him,  was  married  at 
his  expense,  and  was  in  all  respects  treoted  by  him  as  his 
own  son.  All  this  alleged  course  of  treatment,  however,  was 
perfectly  consistent  with  Nanak  Chand  not  being  appointed 
an  heir  by  Jagan  Nath,  as  admittedly  Nanak  Chand  had 
lost  his  mother  when  he  was  an  infant,  and  it  was  after 
this  event  that  Jagan  Nath,  out  of  natural  affection  for  the 
helpless  orphan,  took  charge  of  him  and  brought  him  up 
almost  as  a  member  of  his  own  family.  There  is  no  credible 
evidence,  however,  on  the  record  to  show  that  the  late 
Mahant  ever  intended  to  appoint,  or  did  in  fact  appoint  the 
child  as  his  heir  or  treated  him  as  his  adopted  son.  The 
lower  Appellate  Court  has,  after  carefully  considering  the 
materials  on  the  record  in  support  of  the  allegation  of 
adoption,  concurred  with  the  first  Court  in  holding  the  alleged 
adoption  unproved  ;  and  after  giving  the  matter  my  best 
consideration  I  am  unable  to  see  sufficient  reason  to  differ 
from  the  concurrent  finding  of  the  Courts  below  on  this 
point.     T  would,    therefore,   overrule  the  first    contention. 

The  second  contention  raises  the  crucial  question  whether 
the  parties  are  governed  in  matters  of  succession  by  Hindu 
Law  or  by  Custom  ;  and  as  the  Courts  below  have  come 
to  divergent  conclusions  on  this  point,  and  as  the  decision 
of  this  Court  on  this  part  of  the  case  would  form  a  pre- 
cedent of  no  small  importance  in  future  disputes  as  to  right 
of  succession  among  Sarsut  Brahmans  of  Gurdaspur,  the  question 
has  been  elaborately  and  most  ably  argued  by  Pandit  Sheo 
Narain  for  the  appellants  and  by  Mr.  Muhammad  Shafi  for 
the  respondents,  and  a  large  number  of  authorities  have 
been  cited  and  discussed  on  each  side.  Without  entering  upon 
a  detailed  consideration  of  the  various  points  raised  in  the 
course  of  the  argument  at  the  bar,  some  of  which  it  is 
unnecessary  to  notice  as  not  being  very  material  to  the  decision 
of  this  appeal,  I  shall  proceed  to  discuss  briefly  tho  salient 
aspects  of  the  case  as  presented  on  both  sides  relative  to 
the  rule  of  succession  which  governs  the  parties  in  respect 
of   the   land   in    suit. 

In  a  case  of  disputed  succession  such  as  the  present  to 
which  Section  5  of  the  Punjab  Laws  Act  applies,  we  start 
irith  the  fundamental  proposition,  now  too  firmly  established 
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to  be  controverted,  that,  except  in  certain  cafes  where  the 
custom  contended  for  is  so  universal  and  has  been  so  often 
declared  to  exist  by  judicial  decisions  of  the  highest  Appellate 
Court  in  the  Province  that  it  may  he  presumed  to  exist 
and  to  govorn  a  particular  case,  the  person  who  alleges  a 
custom  contrary  to  some  precept  of  his  personal  law  is 
prima  facte  bound  to  prove  that  custom  ;  and  that  if  no 
such  custom  is  proved  to  exist  the  personal  law  of  the 
parties  must  furnish  the  rule  of  decision.  See  Mussammat 
Lorendi  v.  Mussammat  Kislien  Kaur  ('),  Mussammat  Pal 
Devi  v.  Fakir  Chand  (2),  Mussammat  Fakhar-un-Nissa  v. 
Malik  Bahim  Bakhsli  (s),  (page  105)  ;  Eartar  Singh  v.  Mathor 
Singh  (*),  Mussammat  Fatima  v.  Arjmand  (5),  Sheran  v, 
Mussammat  Sharman  (°),  Wishan  Das  v.  Thakar  Das  (7), 
Muhammad  Eussain  v.  Sultan  Ali  («),  Jowala  v.  Bira  Singh  ("), 
(pages  223—224),  and  Daya  Bam  v.  Soh el  Singh  (10).  The 
last  mentioned  Full  Bench  decision  contains  the  most  recent 
and  the  most  authoritative  pronouncement  on  the  subject  (see 
pages  400,  403—405,  408,  410  and  411)  ;  and  in  accordance  there- 
with I  accept  unreservedly  the  soundness  of  the  position  taken 
np  by  the  learned  pleader  for  the  appellants,  namely,  that  in  the 
present  case  it  is  for  the  plaintiffs  to  prove  affirmatively  that  in 
matters  of  succession  as  regards  the  property  in  suit  the  parties 
are  governed  by  custom  and  not  by  Hindu  Law,  and  that  under 
the  rule  of  custom  applicable  to  them  in  this  respect,  the 
daughters  and  their  sons  are  excluded  from  inheritance  by 
the  collaterals  of  Mahant  Jagan  Nath.  I  did  not  undei stand 
Mr.  Muhammad  Shafi  to  dispute  the  general  correctness  of 
this  position  ;  what  he  on  behalf  of  the  respondents  strove 
to  impress  upon  the  Court  was  that,  under  the  circumstances 
disclosed  in  the  case,  the  initial  burden  of  proof  as  to  existence 
of  custom  at  variance  with  Hindu  Law  which  lay  upon  the 
plaintiffs  was  comparatively  light  and  has  been  either  amply 
discharged  or  at  least  shifted  on  to  the  defendants,  creating 
against  them  a  presumption  in  support  of  the  applicability 
of  custom  which  they  have  failed  to  rebut  on  the  present  record. 
The  ground  having  been  thus  cleared  by  a  broad  defini- 
tion of  the  respective  positions  of  the  parties  to  this  appeal,  I 
now  proceed  to  consider  whether  upon  the  materials  on  the 
record  the  plaintiffs  have  succeeded  in  proving  that  they,  as 
the  collaterals   of    Mahant    Jagan  Nath,    are  entitled    to  inherit 
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the  land  in    suit   in   preference   to  the  daughters  of   the  latter 
and  their   song,  defendants  Nos.  2  to  5. 


The  plaintiffs  are  Sarsut  Brahmans  of  Sawal  got, 
in  the  town  of  Gurdaspur,  and  their  family  is  known  as  that 
of  mahants.  Fragmentary  notices  of  this  family  oocur  in  the 
Gazetteer  of  the  Gurdaspur  District  for  1891-92  in  ?more  than 
one  place    as  followB  :— 

Referring  to  the  administrative  sub-divisions  of  tahsil 
Gurdaspar  under  the  Sikhs  before  annexation,  it  is  stated  at 
page  35  : 

"  Gurdaspur. — Formed  part  of  the  Kanhaya  estate.  The 
"  village  of  Gurdaspur  was  held  in  charitable  grant  by  the 
"  Brahman  priests  of  Gurdaspur,  who  still  own  the  estate." 

At  page   63  we  find    the  following    paragraph 

"  The  Sarsut  Brahmans  of  Gurdaspur  have  an  establish- 
"  ment  at  that  place  of  which  the  main  feature  is  a  shaking 
"  arcade  of  masonry.  The  elder  branch  of  the  same  family 
"  lives  at  Gurdaspur  in  the  Pathankot  tahsil,  where  thera 
"  is  also  a  considerable  dharmsala.  Both  of  the  old  mahants 
"  of  Gurdaspur  have  just  died,  and  the  head  of  the  institution 
"  is  now  Bal  Nath." 

At  page  170  wo  read  : 

"  The  Gurdaspur  mahants  have  a  grant  (assignment  of 
"  land  revenue)  of  Rs.  984  in  Gurdaspur,  Hable  and  Anjla.  " 

At  page  180  there  is  the  following  footnote  connected 
with  an  extract  from  Cunningham's  History  of  the  Sikhs 
containing  a  reference  to  the  construction  by  the  Sikhs  of  a  fort 
named    Gurdaspur  : — ■ 

"  It  now  contains  a  ministry  of  Sarsut  Brahmans, 
"  who    have    adopt )d  many   of  the    Sikh    modes  and  tenets.  " 

The  above  extracts  throw  some  light  on  the  history  and 
position  of  the  family,  and  so  far  as  the  statements  of  fact 
contained  in  them  are  corroborated  by  the  materials  on  the 
present  record,  they  have  some  bearing  on  the  aspect  of  th  e 
case  under  consideration  The  most  reliable  record  (for  the 
purposes  of  this  rase)  however  of  the  history  of  the  family  is 
that  cont lined  in  the  shajra  nasb  of  mouzah  Gurdaspur 
hhai  prepared  at  tho  Settlement  of  1865,  and  whioh  is  to 
the   following  effect  : — 

"  Originally  this  village  was  owned  by  a  tribs  of  Jats  of 
"  got  Sangi.  Nine  generations  agj  oar  ancestor  Guriaji 
"  emigrated    from  mousajt  Gardnspur,    ilaja    Patb.ao.kot,  and 
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f "  having  purchased  this  village  settled  here  and  gave  it  its 
"present  name.  Since  then  the  village  has  never  been  deserted. 
"  Three  generations  after  the  foundation  of  the  village,  Mahant 
"Saran  Das  and 'Mahant ''Narain  Das,  after  setting  apart  a 
"  portion  of  the  lands  as  shamilat,  divided  the  remainder  of 
"  the  area  into  two  equal  shares  which  thenceforward  have 
'"  been  known  as  the  two  taraf s  of  Mahant  Saran  Das,  SarTtar 
'"'■Kalan  and  'Mahant  N'aratn  Das,  Sarlar  Khurd.  The  SarUr 
"  Kalin,  tauraf  was  at  the  time  of  the  Summary  Settlement 
"  siih-divided  info  sevpn  shares,  out  of  which  one  share  was 
sd    for   the   gndd.i,   which  was    taken    possession    of  by 


"Mahant  Rndri  Nat.h  when  he  succeeded  to  the  gaddi  ****. 
"  No  sub-divisions  have  taken  place  within  the  SarUr  Khur^ 
"taraf.  The  tenure  of  the  village  is,  therefore,  pattidari 
"  ghair  mnUmmal." 

The  above  is  the'  substance  of  the  statements  of  the 
proprietors  ({grar^malTcan)  as  appended  to  the  shafra  nasi, 
so  far  as  it  relates  to  the  history  of  the  estate.  Towards 
the  conclusion  of  the  statement  there  is  a  reference  to  the 
proprietors  of  the  taraf  Sarhnr  Kalan  being  jasirdars  or  assignees 
of  land  revenue  in  respect  of  the  lands  of  their  own  taraf. 

Tt  would  further  appear  from  a  judgment,  dated  3rd  October 
1882,  a  copy  of  which  is  on  the  file,  delivered  in  a  proceeding 
held  under  Act  XTX  of  1841.  consequent  on  the  death  of 
Mahant  Badri  Nath  (of  the  SarUr  Kalan  branch  of  the 
family),  Mahant  Bhhambar  Nath  v.  Gorah  Nath  and  Ishmar 
Nath,  that  the  elder  branch  had  enjoyed  certain  jagir  grants 
from  Sikh  times  and  that  the  gaddi-nashins  of  the  family, 
though  Rrahraans  bv  caste,  had  adopted  in  practice  some 
of  the  Sikh  doctrines  and  ritualistic  observances,  their  panth 
being  that  of  Guru  Nanak,  the  fonnder  of  the  Sikh  relig.on. 
Tt  is  also  established  by  the  evidence  on  the  record  that  these 
Gnrdaspur  mahants  keep  the  Granth  Sahib  in  the  so-called 
monastery  of  which  the  head  of  the  family,  who  is  the  gaddi- 
nashin,  is  in  charge  as  the  head  priest,  and  that  special 
reverence  is  paid  to  it  by  all  of  them  on  occasions  of  marriage 
and  similar  ceremonial  observances.  It  was  also  stated  by  the 
plaintiff,  who  were  present,  in  Court,  that  they  have  discarded 
the  sacred  thread,  but  as  this  fact  was  disputed  by  the  other 
side  and  as  there  has  been  no  enquiry  into  this  point  in  the 
Courts  below,  this  allegation  raaylbe  left  out  of   account. 

As  regards  the  source  of  the  inoome  of  the  family,  there 
is  hardly  any  evidence  to  support  the  defendants'  allegation 
that  a    substantial    portion    of    it  ia  darived  froa  the  votiye 
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offerings  said  to  be  made  at  the  so-called  monastery  and 
from  the  fees  received  from  jajmans  on  festive  occasions.  On 
the  other  hand,  all  the  members  of  the  family  appear  to 
depend  upon  the  pursuit  of  agriculture  as  their  chief  source 
of  income,  and  though  it  is  true  that  plaintiff  No.  1  was  for 
pome  time  emplored  in  the  subordinate  clerical  establishment 
of  the  district,  and  that  plaintiff  No.  3  was  serving  till  recently 
as  a  Deputy  Inspector  of  Police,  the  fact  of  two  members  of 
the  family  having  token  to  service  is  insufficient  to  show 
that  agriculture  is  not  the  mainstay  of  the  family.  In  fact, 
plaintiff  No.  3  is  no  longer  in  the  Police  service,  having 
resigned  his  appointment,  and  resumed  his  ancestral  avocation, 
while  plaintiff  No.  1  is  now  a  lambardar  and  the  sole  zaildar 
in  the  Gurdaspnr  tail.  Two  other  members  of  the  family, 
namely,  Prem  Nath  and  Kirpa  Nath,  are  lambardars  of  two 
villages  Anjla  and  Chahya,  respectively.  No  doubt  the  plaintiffs 
and  many  other  members  of  the  family  do  not  till  their 
lands  with  their  own  hands,  but  that  circumstance  alone  does 
not  detract  from  their  status  as  bona  fide  agriculturists,  especially 
when  we  find  from  the  revenue  papers  that  a  fair  proportion 
of  the  estate  is  khud  leasht  of  the  family,  which  shows  that 
cultivation  is  carried  on  by  the  parties  through  their  servants. 

The  next  factor  of  importance  in  connection  with  this 
part  of  the  case  is  that  the  property  in  suit  is  ancestral 
agricultural  land  situate  for  the  most  part  within  the  limits 
of  the  revenue  mouzah  Gurdaspnr  and  partly  within  the 
neighbouring  villages.  It  has  been  strenuously  contended  by 
the  learned  counsel  for  the  respondents  that  Gnrdaspur  is 
a  village  and  not  a  town,  and  that  the  property  in  suit 
being  agricultural  land  and  the  plaintiffs'  family  being  owners 
of  the  entire  estate  known  as  mouzah  Gurdaspnr,  the  Sarsut 
Brahmans  of  this  place  must  be  held  to  be  a  compact  village 
community  presumably  governed  by  ordinary  agricultural 
customs  which  obtain  among  the  neighbouring  dominant 
agricultural  tribes  in  the  district  of  Gurdaspur.  For  the  purposes 
of  this  appeal  it  is  I  think  unnecessary  to  decide  whether,  apart 
from  the  facts  of  this  case,  Gurdaspur  is  a  town  or  a  village,  but 
it  is  clear  from  the  record  that  the  estate  which  lies  within  the 
boundaries  of  the  revenue  mouzah  was  purchased  many 
generations  ago  by  the  plaintiffs'  ancestor  Guriaji,  who  is  said 
to  have  founded  this  village,  and  that  this  estate  has  continued 
to  be  owned  exclusively  by  this  mahant  family  down  to  tho 
present  day.  It  also  appears  from  the  Gazetteer,  to  which 
reference  has  been  made  above,  that  the   town  of  Gardaapar 
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is  a  comparatively  small  place  which  contained  a  population 
of  5,857  soul?  according  to  the  census  of  1891,  and  which  was 
selected  as  the  head-quarters  of  the  district  in  1852,  on 
account  of  its  central  and  elevated  position.  It  is  speciScally 
mentioned  as  having  heen  a  village  formerly,  and  as  having 
grown  up  to  a  small  thriving  town  within  the  last  few 
years.  Taking  all  the  circumstances,  then,  into  account, 
Gurdaspur  must  he  treated,  I  think,  as  more  or  less  a 
village  for  the  purposes  of  this  case  ;  and  it  would  not 
therefore  be  proper  to  import  into  the  present  dispute  con- 
siderations which,  as  bearing  upon  the  determination  of  the 
question  of  the  applicability  of  personal  law  or  custom  in  a 
given  case,  have  to  be  applied  to  parties  who  are  residents  of, 
and  to   property   which    is   situate  within,    a   town. 

The  facts  and  considerations  set  out  above,  when  taken 
collectively,  warrant,  in  my  opinion,  the  conclusion  that  Sarsut 
Brahmans  of  Gurdaspur  must  be  treated  as  agriculturists, 
and  that  the  onus  which  lies  upon  the  plaintiffs  of  proving 
that  in  matters  of  inheritance  they  are  governed  not  by 
Hindu  Law  but  by  custom  is,  under  the  circumstances  of 
the  case,  comparatively  light.  It  now  remains  to  be  seen 
whether  that  onus  has  been  discharged.  The  plaintiffs  in 
support  of  their  position  rely  on  the  following  pieces  of 
evidence: — (1)  The  Wajib-ul-arz  of  moueah  Gurdaspur  prepared 
at  the  Settlement  of  1852;  (2)  the  Biwaj-i-am  of  tahsil 
Gurdaspur  prepared  at  the  Revigod  Settlement  of  1865  ;  (3)  the 
statement  of  custom  as  embodied  in  the  English  abstract 
of  the  Customary  Law  of  the  Gurdaspur  District  prepared  at 
the  cnrrent  Settlement  of  1891-92;  and  (4)  instances  of 
exclusion  of  danghters  and  their  sons  by  collaterals  in  matters 
of  succession,  as  deposed  to  bv  plaintiffs'  witnesses.  T  shall 
now  proceed  to  discuss  this   evidence  seriatim. 

Section  9  of  the  Wajib-ul-arz  of  1852  is  to  the  effect 
that  on  a  proprietor  dying  sonless,  his  widow  succeeds  to 
his  property  on  a  life  tenure  or  until  romarriage,  and  cannot 
transfer  that,  property  except  for  purposes  of  necessity  (as  set 
out  therein),  that  she  is  absolutely  prohibited  from  making  a 
sale  or  a  mortgage  to  the  relations  of  her  own  parents  ;  and 
that  after  the  death  of  the  widow  the  agnates  of  her  husband 
succeed  to  the  propertv.  This  entry  in  the  village  administration 
papar  entirely  support?  the  plaintiffs,  and  the  statement  of 
oastom  as  embodied  therein  mast  be  presumed  to  be 
correot  until  the  oatrary  is  shown.  The  criticism 
levelled    agunst     it    by     the     defendinta'    learned     pleader 
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that  it  is  a  stereotyped  entry,  such  as  one  finds  in  all  the 
TP ' ajib-ul-arzes  throughout  the  Province,  and  that  the  exclusion 
of  daughters  by  agnates  is  not  specifically  mentioned  therein, 
is  to  my  mind  devoid  of  force.  The  fact  that  a  precisely 
similar  entry  is  to  bo  found  '  in  almost  every  village  Wajib- 
ul-arz  goes  far  to  prove  the  uniformity  of  agricultural  custom 
in  regard  to  salient  features  of  the  Customary  Law  of  the 
Province,  while  the  exclusion  of  the  daughters  from  inheritance 
irresistibly  follows  from  the  rule  of  succession  laid  down  in 
the  document  under  consideration. 

The  Eiwaj-i-am  of  1865  is  much  more  explicit  in  regard 
to  the  exclusion  of  daughters  from  inheritance  among  Brahmans 
of  all  gots  in  the  Gurdaspur  tahsil.  Both  the  parties  before 
us  had  each  a  printed  copy  of  tho  Hnvaj-i-am  prepared  for 
the  Gurdaspur  District  iu  1865,  and  it  was  freely  made  use 
of  by  each  side  in  argument.  I  have,  therefore,  sent  for  and 
examined  the  printed  Eiwaj-i-am  which  supplies  valuable  in- 
formation as  to  the  custom  prevalent  among  the  Brahmans  of  all 
the  four  tahsils  of  the  Gurdaspur  District.  The  scope  and  melhod 
of  compilation  of  this  record  of  tribal  custom  are  explained 
by  Mr.  (now  Sir)  L.  W.  Dane  in  his  Preface  to  the  Customary 
Law  of  the  Gurdaspur  District  (1893),  pages  i— iii,  from  which 
it  would  appear  that  sufficient  care  and  attention  were 
exercised  in  its  preparation,  and  that  "  the  lesults  of  the  enquiry 
"  were  satisfactory  and  fairly  complete.  As  a  copy  of  the 
"  work  was  given  to  every  zaildar  and  chief  headman  in 
"  the  district,  the  more  intelligent  agriculturists  have  a  pretty 
"  accurate  knowledge  of  what  customs  were  therein  recorded 
"  regarding  their  own  tribe."  This  Eiwaj-i-am  is  therefore  a 
comparatively  valuable  document,  and  may  be  treated  as  a 
reliable  record  of  tribal  customs.  Turning  now  to  the  tribe  of 
Brahmans  in  the  Gurdaspur  District,  I  find  that  the  Eiwaj-i-am 
records  their  custcms  in  nil  the  four  tahsils,  th as  showing  that 
they  form  an  important  agricultural  tiibe  in  the  locality,  and 
that  care  was  taken  to  make  a  sepaiate  record  of  their  customs 
for  each  tahsil.  As  has  bcfn  ntn  above,  the  plaintiffs'  ancestors 
originally  came  from  mouzah  Gurdaspur  in  the  Pathankot 
tahsil,  and  I  have,  therefore,  compared  the  record  of  customs 
of  the  Brahmans  of  that  tahsil  with  that  of  tho  Brahmans  of 
tahsil  Gurdaspur,  with  th«  result  that,  so  far  as  the  question 
of  custom  under  discussion  is  concerned,  both  the  records  are 
precisely  identical.  It  is  the  third  lection  of  the  Riwaj-i-am 
relating  to  the  tribe  of  Brahmans  in  each  talisil  which  deals 
with    the     rights  of  dauehteis  and  their  issue.     In  answer    tr. 
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the  question  as  to  the  right  of  a  daughter  or  her  issue  in  the 
presence    of    male  heirs  in  case  of  division  of  the  estate,  it  is 
stated  that  a  daughter  has  no  tight  whatever  in  the  inheritance 
whether    there    are    male    lineal     descendants  or  not ;  that  she 
and    her    issue  are  absolutely   excluded  from  inheritance  ;  and 
that    the    male  collaterals    (rishtadaran-i-narina)  are  the  heirs. 
In    a  marginal  note  to   this  entry  it  is  stated  that  up  to   this 
time  no  daughter  has  ever  shared  in  the  inheritance  with  the 
male    lineal   issua,    nor    has  a   daughter  ever  succeeded  to  her 
father's    estate    after  his  death.     This  accounts  for  no  definite 
instances   of    the    exclusion    of     daughters   from  their  father's 
inheritance    being    specifically    recorded    below     the    entry    in 
auction.     In      the     statement    of  proprietors  (iqrar-i-malikan) 
appended,    as    noticed    above,   to  the    shajra   nasb   of     mouzah 
Gurdaspur  prepared  in   1865,   the  following  entry  occurs  "  (of 
"  partition   and   the   rules    relating  to  the   transfer  of  ownership) 
"  whatever    rules    in  regard  to  these  matters  are  prevalent  in 
"  our    village    have    been     recorded    in  the    dastur-ul-amal  am 
"  qaum    war,    and    we    shall    act    in    accordance  with  them." 
This  iqrar,  which  has  the  same  force  and  effect  as  a   Wajib-ul-arz, 
is    signed    by    Mahant    Badri  Nath  and   Mahant  Balmik,  the 
then    heads    of  the   two     branches  of  the  parties  '  family,  the 
S'irlcar  Kalan  and  the  Sarkar  Khurd  respectively.     The  Eiwaj-i- 
am    of    1865  therefore  possesses  more  than  ordinary  value  in 
this    case,    and    as    the     entry  in  this   Biwaj  which  relates  to 
the  point  at  issue  appears  to  be    attested  by  the  seal  (as  was 
found  in  the  case  of  1882   above  referred  to)  of  Mahant  Badri 
Nath,  it  greatly  fortifies  the   plaintiffs'    position.     This  Riwaj- 
i-mJ has,    moreover,    been  noticed  with  apparent  approval     in 
at    least  two    published  decisions  of  this  Court,  viz.,  Nanak   v. 
Bua   Ditta   (l)    and  Lehna  v.  Mussammat  Thakri  (»),  and  in  my 
opinion  is  sufficient,    under  the  circumstances  disclosed,  to  shift 
the    onus   of    proof    as    to  the    non-existence    of    the   custom 
recorded  therein  on  to  the  defendants. 

The  English  abstract  of  Customary  Law  of  the  Gurdaspur 
District  (1893)  at  page  18  also  contains  a  record  of  custom 
in  support  of  the  plaintiffs'  claim.  In  answer  to  question 
No.  16  it  is  stated  that  if  there  are  near  male  kindred, 
daughters  and  their  issue  cannot  inherit  but  are  entitled  to  main- 
tenance until  marriage.  In  a  note  to  this  answer  it  is  stated 
that  probably  all  descendants  of  a  common  grandfather  would 
exclude  daughters  and  their  issue,  as  the  daughters'  right  of 
inheritance  as  such  is  very  weak. 

(>)  6  P.  R.,  1803.  (•)  82  P.  B.,  1885. 
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The  written  records  of  custom  then— the  Wajib-ul-urz 
of  1852,  the  Eiwaj-i-arr.  of  1865,  and  the  Customary  Law 
of  the  District  prepared  in  1893— are  all  uniformly  in  favour 
of  the  view,'  contended  for  by  tie  rlaiitifls  that  amorg 
Brahmans  of  Gurdaspur  in  matters  of  succession  daughters 
and  their  issue  are  excluded  by  near  agnates  oi  the  last  male 
proprietor;  and  these  recoids  are,  in  my  judgment,  amply 
sufficient  to  relieve  the  plaintiffs  of  the  initial  onus  placed 
upon  them  of  proving  that  they' are  governed  by  the  custom 
which  they  have  alleged  to  be  the  basis  of  their  claim. 

But  the  plaintiff  go  fuither,  and  prove  by  adducing  oral 
evidence  as  to  definite  instances  of  the  exclusion  of  daughteis 
and  their  issue  from  succession  among  their  tribe,  that  the 
above  records  contain  a  thoroughly  coirect  statement  of  their 
custom  in  this  particular,  and  that  their  claim  is  in  all 
lespects  well  founded.  None  of  these  instances  is  a  judicial 
precedent,  as  admittedly  up  to  the  present  moment  no  case 
of  disputed  succession  as  between  daughters  or  their  issue 
and  the  agnates  of  a  deceased  proprietor  among  Brahmans 
of  Gmdaspur  has,  so  far  as  the  parties  are  aware,  beeu 
adjudicated  in  a  Court  of  law.  The  discussion  of  these 
instances  need  not,  therefore,  be  elaborate,  as  their  value 
depends  entirely  upon  oral  testimoty,  unsupported  by  revenue 
records,  and  ttey  have  not  been  shifted  as  thoroughly  as 
they  might  have  been  on  both  sides.  The  plaintiffs  produced 
altogether  36  witnesses  (all  Brahmans)  in  support  of  the 
alleged  custom,  of  whom  one  is  a  zailuar,  15  aie  lambaidars  and 
20  biswadais.  Again,  of  these  36  persons,  IS  belong  to  the 
Gurdaspur  tahsil,  13  to  theBatala  tahsil  and  5  to  the  Pathan- 
kot  tahsil.  These  witnesses  depostd  to  twenty-two  instances 
of  exclusion  of  daughters  and  their  issue  by  collaterals,  which 
occurred  in  the  following  16  villages  situate  in  all  the  four 
tahsih  of  Gurdaspur  District:  Thanawal,  Kalichpur,  Ikhlaspur, 
Bolaki,  Katta,  Mir  ilal,  CI  audhrnvala,  Jauiasinghwala,  Dharm- 
kot,  Khera  Kotli,  Guidaspnr,  Taiapatb,  Sundar  Chak,  Nalonga 
and  Sohal.  Twelve  out  of  these  twenty-two  instances  have 
been  deposed  to  and  verified  by  the  collaterals  who  actually 
succeeded  to  the  exclusion  of  daughters,  two  by  a  lambardar 
and  a  zaildar,  respectively,  and  the  rest  by  apparently  dis- 
intereBttd  witnesses,  who,  however,  liave  not  been  able  to 
state  all  the  necessary  particulars  to  enable  one  to  judge  of 
the  preciie  value  of  the  piecedents  cittd.  Standing  by  them- 
selves these  instances  would  not  probably  have  carried  the 
plaintiffs'  case  veiy  far  ;  but  considering  that  these  are 
A*n.MA    in    ■in.i.lv     n     evidanca      comihoratiTH    of   the   written 
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records  of  custom  which  have  heen  shown  to  be  reliable; 
and  considering  also  they  covr  a  comparatively  extensive 
field  bolh  as  to  locality  and  as  to  the  got  of  the  parties  con- 
cerned, I  think  that  these  instances  bave  a  supplementary 
valne  of  their  own  which  cannot  well  be  ignored  in  this 
case.  It  is  also  to  be  borne  in  mind  that  the  cross-examination 
of  the  wifresses  who  have  deposed  to  these  instances  has 
been,  on  the  whole,  of  the  poorest  description  and  has  failed 
to  elicit  from  them  facts  such  as  would  nullify  the  effect, 
of  their  evidence  as  to  custom.  Indeed,  the  oral  testimony 
of  a  large  r umber  of  respectable  Brahman  proprietors  in  a 
case  like  this  is  in  itself  a  factor  not  without  its  value, 
and  its  usefulness  is  enhanced  when  a  fairly  good  number 
of  unconksted  instances  of  the  observance  of  custom  in  a 
definite  direction  arc  deposed  to  by  them  and  are  not  shown 
to  be  mere  fabrications.  In  Jotrnla  v.  Eira  Sinph  ('),  Mr. 
Justice  Chatterji  is  reported  to  have  said  (page  234)  :  "  A 
"  rule  of  custom  may  he  established  and  beld  to  be  of  binding 
"  force  even  where  no  instance  is  forthcoming,  if  there 
•'  is  an  overwhelming  preponderance  of  oral  testimony  of 
"  those  governed  by  it  and  likely  to  know  of  its  existence 
"in  its  favour,  or  if  it  is  ffiily  deducible  from  the  analogy 
"of  other  w.ll  Inown  pi  irciples  of  Customary  Law."  Again 
in  Taya  Bern  v.  SiJiel  Singh  ('),  the  same  learned  Judge 
remarks  (page  293)  :  "  The  proof  of  custom  should  not  be 
"confined  merely  to  judicial  precedent  and  definite  instances, 
"  but  might  consist  in  the  elaborate  and  well  considered  opinion 
"  of  the  people  living  under  and  governed  by  the  custom, 
»  and  in  other  recognized  modes  of  establishing  its  existence." 
I  might  observe  in  passing  that  the  two  instances  of 
the  alleged  exclusion  of  daughters  in  the  family  of  the 
plaintiffs,  which  were  relitd  upon  ly  the  respordents'  coursel 
in  aigument,  do  not  appear  tome  to  bave  been  satisfactorily 
established.  Both  fre  said  to  have  occurred  in  the  Sarhnr 
Kalan  branch  of  .tie  family.  The  first  instance  is  that  of 
Mabant  Eadri  Natb  hi.iiig  succeeded  to  the  estate  of  his 
uncle  Mabant  R»tan  Kaih  to  the  exclusion  of  the  latter's 
two  daughters.  As  to  this  succession,  there  is  a  note  to 
Section  IV  of  the  Biwaj-i  am  oj  1865  (answer  to  question 
No.  16,  clause  2)  to  the  iffect  that  Eadri  Nath  was  the  adopted 
son  cf  his  pattrral  nrcle,  which  shows  that  he  succeeded 
to  his  uncle's  estate  as  his  adopted  son,  and  would  in  that 
case     naturally   exclude  Ratan  Nath's  daughters  even    if   the 

O  65  P.  R,  1908,  F.  B.  (*)WP.B.,lVt,F.B. 
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partial  were  mt  govern  d  by  custom.  The  second  instance 
is  that  of  Ram  Nath,  grandson  of  Badri  Nath,  having  succeeded 
to  the  estate  of  his  brother  B  ,1  Nath  to  the  excision  of  the 
tatter's  daughters.  It  appears,  however,  from  the  evidence  of 
Saut  Ram,  a  witness  for  the  plaintiffs,  that  Bal  Nath  and  Ram 
Nath  were  both  joint  in  food  and  residence,  and  were  therefore 
presumably  members  of  a  joint  Hindu  family  ;  and  it  is  clear 
that  in  that  case  the  surviving  joint  brother  would  exclude  the 
daughters   of   the   deceased  brother   from   inheritance. 

As  regards  the  defendants'  oral  evidence  on  the  ques- 
tion of  custom,  I  find  that  they  produced  altogether  21  wit- 
nesses (including  defendant  No.  1  and  plaintiff*  Nos.  1  and 
2),  of  whom  only  11  are  Brahmans.  Of  these  eleven  witnesses, 
eight  only  deposed  to  custom,  and  of  these  eight  no  less 
than  three,  namely,  Sri  Ram  (No.  3),  Natha  Singh  (No.  4) 
and  Kaka  Singh  (No.  9)  state  in  cross-examination  that 
nmong  their  tribe  the  daughters  are  exclnded  from  inheritance. 
Only  one  of  the  defendants'  witnesses,  namely,  Balu  deposes 
to  five  instances  of  the  daughters  having  succeeded  to  their 
father's  estates  in  the  presence  of  collaterals.  This  witness, 
however,  is  not  himself  a  landowner,  being  only  a  shop- 
keeper by  profession  and  is  admittedly  inimical  to  the  plaintiffs, 
having  heen  fined  in  a  criminal  prosecution  brought  against 
him  by  plaintiff  No.  3.  Besides,  not  one  of  the  parties  concerned 
in  any  one  of  these  five  instances  has  been  produced  as  a 
witness  to  verify  the  same,  and  it  is  manifest  that  mere 
bald  statements  nude  by  a  witness  in  Balu's  position  as  to 
the  succession  of  daughters  in  positive  contravention  of  the  rule 
of  succession  as  laid  down  in  the  records  of  custom  above 
referred  to,  cannot  be  accepted  as  a  correct  exposition  of  custom. 

For  the  foregoing  reasons  I  am  clearly  of  opinion  that 
the  plaintiffs  have  succeeded  in  proving  that  in  matters  of 
succession  the  parties  are  governed  by  custom  and  not  by 
Hindu  Law,  and  that  according  to  that  custom  the  plaintiffs 
as  near  collaterals  of  Mahant  Jagan  Nath  exclude  h.s 
daughters  and  their  sons,  defendants  Nos.  2  to  5,  from  m- 
heritanco   as  regards   the  land  in  suit. 

It  now  only  remains  to  notice  very  briefly  some  of  the 
authorities  which  have  been  cited  and  discussed  in  argu- 
ment  by  the  learned  gentlemen  engaged  in  the  case,  though 
it  seems  to  me  that  in  the  view  which  I  have  taken  of  the 
evidence  on  the  reoord  as  to  custom,  it  is  probably  unneces- 
sary   to  do  so.     For  the  appellants'  reliance  has   been  placed 
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chiefly  upon  Sham  Ram  v.  Hemi  Bai  (l),  Harnam  Singh  v. 
Devi  Ohand  ("),  Wishan  Das  v.  Thahar  Djs  (s),  Mussammat  Jamna 
Deviv.Ohuni  Lai  (*),  Atar  Singh  v.  Prtm  Singh  (6),  Rama 
Nani  v.  Sur,jiani  (•),  (Dagos  222,  223),  and  on  two  unpublished 
decisions  of  this  Court,  viz.,  Tara  Singh  v.  Kanthi  Ram.  (Further 
Appeal  No.  769  of  1903)  and  Hari  Singh  v.  Dial  Singh 
(Civil  Appeal  No.  1101  of  1904). 


For  the  respondents  the  following  rulings  (among  many 
others  which  it  is  needless  to  notice)  were  cited.  Prabh  Dial  v. 
Devi  Vial  ('),  Narsing  Das  v.  Earn  Lai  (8),  TJttam  Singh  v. 
Jhanda  Singh  (9),  Faquir  Muhammad  v.  Fuzal  Mtihammad  (10), 
Gopal  Singh  v.  Suhha  Singh  ('  '),  and  an  unpublished 
decision  of  the  learned  Chief  judge  in  U'lin  Ohand  and  others 
v.  Thahar  Vas  and  others  (Civil  Appeal  No.  816  of  1906). 
Now  in  Sham  Ram  v.  Mussammat  Hemi  Bai  ('),  the 
parties  were  non-agriculturist  Dhal  Khalrii  of  the 
Muzaffargarh  District,  the  property  in  suit  was  the  self- 
acquired  property  of  the  last  male  holder  in  a  village  other 
than  that  of  his  origin,  and  the  collaterals  who  sought  to 
exclude  the  daughters  were  residents  of  a  different  village. 
The  provisions  of  the  Riwnj-i-am  bearing  upon  the  question 
of  custom  were  so  opposed  to  judicial  experience  that  it 
was  held  that  no  great  care  was  exercised  in  the  preparation 
of  it,  and  apart  from  the  Riwaj-i-am  the  plaintiffs  were  found  not 
to  have  discharged  the  burden  that  lay  upon  them  .  The  case 
was  therefore,  in  its  essential  features,  wholly  diBjrent  from 
the   present  case   and  cannot  help   the   defendants. 

Harnam  Singh  v.  Devi  Ohand  (2 )  was  cited  to  show  that  the 
mere  fact  that  some  of  the  land  owned  by  the  plaintiffs' family 
is  shown  as  khudkasht  in  the  revenue  papers  does  not  prove  that 
the  owners  thereof  are  agriculturists  in  the  sense  that  they 
are  dopendout  on  agriculture  as  cultivators,  a  proposition 
which  is  perfectly  sound,  but  which  in  no  way  weakens 
tho  force  of  the  contention  that  this  fact  is  at  least,  one 
factor  in  the  decision  of  the  question  -whether  the  plaintiffs 
are  agriculturists  or  not.  Audit  becomes  an  important  factor 
•when  it  is  shown  that,  the  main  source  of  the  income  of  the 
family    is,    and    has  always  been,  agriculture.     The   other  faots 

(l)    73  P.  R„  1896.  (•)  I.  L.R,  XVI  All    221. 

(*)  107  P.  R.,  1901.  (')  116  P.  R.,  1893 

(»)  119  P.  R.,  1901.  C,  55  P.  ft.,  1895. 

(,*)  30  P.  R.,  1903,  (»)  21  P.  «.,  1896. 

f  •)  12  P.  B.,!  1900.  (>•)  16  P.  R.,  1906, 

(")S8P,  It.,  1808, 
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of   that   case  are   wholly   distinguishable     from    this  case,  and 
the    decision  on  the  point  of  custom  is,   therefore,  not  iu  point. 

In  Wishan  Das  v.  Thakar  Das  (')  the  parties  were  non- 
agricultural  Mahrotra  Khatris  of  Multan  city,  and  the  pro- 
perty in  suit  was  a  house  situate  in  Multan.  The  plaintiff 
had  failed  to  prove  the  existence  of  a  deSnite  custom  appli- 
cable to  the  parties  at  variance  with  Hindu  Law  under  which 
in  the  presence  of  daughters  of  the  last  male  owner, 
they  as  his  agnates  succeeded  to  the  house  in  question  ;  and 
it  was  held  that  the  personal  law  mnst  be  applied,  and  that 
therefore  the  daughters  excluded  the  collaterals  from  inheritance. 

Iii  Mussammnt  Jamna  Devi  v.  Ohuni  Lai  (")  the  parties 
were  non-agricultural  Tewari  Brahmans  of  the  city  of  Amritsar 
who  had  migrated  from  Oudb,  and  the  property  in  suit  was 
a  house  situate  in  Amritsar.  The  instances  of  the  exclusion 
of  daughters  by  collaterals  on  which  the  plaintiff  relied  in 
that  case  were  neither  numerous  nor  well  ascertained,  and  it  was 
held  by  thia  Court  that  in  the  absence  of  proof  of  custom 
the  personal  law  of  the  parties  must  be  applied.  Two  rulings  of 
this  Court,  Prabh  Dial  v.  Devi  Dial  (3)  and  Mohan  Lai  v.  Devi 
Das  (4),  which  were  cited  for  the  plaintiffs,  were  distinguished  on 
the  gronnds  that  iu  those  cases  the  families  were  Brahmans  of 
sects  other  than  Tewari  and  were  residing  in  villages,  and  that 
in  both  cases  custom  was  found  to  exist ;  in  the  latter  case  the 
family  of  the  parties  being  agriculturist.  That  case  is  therefore 
manifestly  distinguishable  from  the  present. 

Nor  does  Atar  Singh  v.  Prem  Singh  (5)  help  the  appellants. 
There  in  a  suit  the  parties  to  which  were  Khatris  of  tahsil 
Chakwal,  who  did  not  depend  entirely  on  land,  but  whose  family 
carried  on  money-lending  and  other  business,  it  was  held  that  the 
plaintiffs  had  failed  to  prove  (the  initial  anus  being  upon  them) 
that  in  matters  of  succession  and  alienation  they  followed 
custom  and  not  Hindu  Law.  The  considerations  which 
influenced  the  decision  of  the  learned  Judge  are  detailed 
at  pages  46  and  47  of  the  report,  from  which  it  would  appear 
that  if  it  had  been  Rhown  by  evidence  that  the  parties 
depended  upon  agricnlture  as  their  sole  or  even  principal 
occupation,    the   case   would  have  been  decided  differently. 

The  decision  in  Rama  Nand  v.  Snrgiani  (*)  discusses  tbb 
question  of  the  nature  and  quantum  of  evidenc  which,  as  a 
general  rule,  ought  to  be  considered  suffioient  to  establish  the 
existence  of  a  custom  at  variance  with  the   personal   law   of   the 

(')  119  P.  R..  19)1,  (.•)  43  P.  £.,  1899. 

(»)  30  P.  R.,  1903.  (')  13  P.  R.,  1906 

(•)  116  P.  B„  1893.  (•)  /.  L.  R.,  Ifl    211. 
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parties';  and  all  need  say  in  regard  to  that  decision  is  that  the 
grouuds  upon  which  I  have  arrived  at  the  finding  that  the  parties 
in  this  case  are  governed  by  custom  do  not  in  any  way 
contravene  the  essential  principle  laid  down  therein  as  the 
instances  relied  on  by  the  plaintiffs  are  simply  corroborative 
of  the  written  records  available  as  proof  of  custom  and  have 
neither  been  tendered    nor  accepted   as  sole  proof    of   it. 

The  unpublished  decision  Tara  Singh  v.  Kanshi  Bam 
(No.  769  of  1903)  is  a  case  in  which  the  parties  were  Aroras 
who  although  they  had  invested  their  savings  temporarily  in 
the  purchase  of  land,  had  at  last  reverted  to  their  ancestral 
business  of  trading  and  money-lending  ;  and  it  was  found 
as  a  fact  by  this  Court  that  they  never  cultivated  the 
lands  themselves  and  never  became  real  agncultansts 
Lastly,  Ban  Singh  v.  Dial  Singh  (Civil  Appeal  No.  1101  of 
1904)  was  a  case  of  adoption,  and  it  was  held  that  tha 
adoptiTe  father,  who  was  a  pujaree  of  the  shrine  and  tank  at 
Tarn  Taran,  owning  some  2  bighas  of  land  there,  and  whose 
principal  income  was  derived  from  a  share  in  vot.ve  offering, 
was  not  an  agriculturist  and  as  such  was  not  bound  by  agri- 
cultural custom.  This  decision,  surely,  cannot  be  of  much  help 
to  the  appellants  in  this  case. 

Of  the  authorities  cited  by  the  learned  counsel  for  the 
respondents,  Vttam  Singh  v.  Jhanda  Singh  (»),  Faquir 
Muhammad  v.  Fuzal  Muhammad  (2),  Qopnl  Singh  v.  Sukha 
Singh  (»),  and  the  unpublished  decision  in  Bam  Ohand  v.  Thak  ir 
■  Das  (Civil  Appeal  No.  816  of  1907)  are  more  or  less  in  point 
and  go  far  to  strengthen  his  position.  Another  ruling  which 
appears  to  me  to  be  very  much  in  plaintiffs'  favour  but 
which  was  not  cited  in  argument  is  that  in  S*yad  Bahim 
Shah  v.  Sayad  Hunsoin  Shah  (*),  which,  at  least  so  far  as 
regards  the  bearing  of  the  Wajib-ul-arz  on  the  question  "under 
discussion,  entirely  supports  the  plaintiffs  (see  piges  355,  356, 
357,  359,  360). 

For  the  foregoing  reasons  I  think  that  the  plaintiffs' 
Bait  was  rightly  decreed  by  the  lower  Appellate  Court,  and  I 
would,  therefore,  dismiss  this  appeal  with  costs. 

TUttigan,  J.— The  judgment  of  my  learned  brother  deals  so 
exhaustively  with  the  case  before  us  that  I  need  say  no  more 
than  that  I  agree  with  him  in  all  respects.  The  appeal  is 
dismissed  with  costs. 

Appeal  dismissed. 

(»)  21  P.  R.,  1896.  (')  58  P.  B.,  1906. 

(»)  16  P.  B.,  1906.  (')  102  P.  R.,  1901. 
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No.  4- 

Before  Mr.   Justice  Bnltigan  and  Mr.   Justice  Shah  Din. 

DEVI    DIAL  AND  OTHERS-  (Difendants),— 

PETITIONERS, 

Versus  i 

AHMAD  KHAN  AND  OTHERS,— (Plaintiffs),— 
RESPONDENTS. 

Civil  Revision  No.  1653   of    1907. 

Afjeal—  land  Suit— Suit  fir  declaration  that  jlaintijf  is  the  sole  owner  of 
on  orchard  on  a  fortiori  oj  the  village  shamilat— Fun/fto  Ctuits  Act,  1884 
Btctions  3,  4C—  Paniiicn-  Question  relating  to  enforcement  of  entry  in 
Wajib-ul-arz— "  Question  of  title"  »r  "mode  of  malirtg  the  partition"— 
Punjab  Land    Feienve  Ait,  18S-7,   Sections  116,  117,  168. 

Plaintiff  sued  for  a  declaration  that  a  certain  orchard  on  a  portion 
of  the  village  shamilat  -was  planted  ly  him  alone  at  his  own  expense 
and  that  he  was  in  sole  possession  thereof.  No  claim  was  made  -with 
respect  to  the  land  occupied  ly  the  orchard  or  the  tTiamilat  as  a  whole. 
Relief  sought  was  valued  at  Bs.  400. 

Eeld,  that  the  suit  was  not  a  "land  suit"  v,iihm  the  meaning  of 
Section  3  of  the  Tunjab  Courts  Act,  1M4,  Eidllal  ll  t  r«fc  rf  ic  'mlri 
appeal  lay. 

Beld,  olso,  that  on  the  partition  of  a  joint  holding  the  question 
whether  a  cosharer  who  had  planted  an  orchard  on  a  part  of  the  village 
shamilat  by  his  ohd  individual  labour  and  at  his  own  cost  should  or  should 
not,  according  to  the  rule  laid  down  in  the  village  administration  paper,  be 
allotted  that  area  as  his  share,  is  not  "  a  question  of  title  "  within  (he 
meaning  of  feclicn  116  (»'  cf  tie  Ti  njab  land  Revenue  Act,  but  is  one 
relating  to  "  the  node  of  n  alirg  tie  rartiticn  "  vithin  the  puiview  of 
Section  116  (b),  and  as  such  is  excluded  from  the  cognizance  of  a  Civil 
Court  by   clause  XVUI  of  Section  It 8. 

Petition  for  revision  if  the  decree  of  Manhi  Raw  AH,  Divisional 
Judge,  Shahpur  Division,  dated   12th  Januat 


S 


1906. 


Ishwar   Das,  for  petitioners. 
Duni  Chand,  for  respondents. 
This    was    a      leference     to 


a    In 


1,       J.T.I. 


Rattigan,  J.,  to  detcimine  whether  a  suit  for  a  mere  declaration 
that  an  orcbaid  on  a  poition  of  the  village  shamilat  was 
planted  by  plaiitiff  alenc  at  lis  e  »d  expense  ie  not  a  "land 
suit  "  T 

The   order    of   reference     bj    the  learned   Judge  was    as 
follows  :  — 

Raitigan,  J.~On  b.half    of    the    lesperdent,     Mr.     Dnni    20th  Feby.  1907, 
Chand    raises    the  puliminaiy  objection    that  no  further  anrml 
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lies  in  this  cnse  as  the  suit,  is  not  a  "  land  suit  "  but  an 
unbiassed  suit  of  the  jurisdictional  value  of  Bs.  400.  The  learned 
counsel  contends  that  all  that  the  plaint,  properly  construed, 
really  asks  tor  by  way  of  relief  is  a  declaration  to  the  effect 
that  the  plaintiff  planted  a  gaiden  iu  the  2  kanals  12 
marlas  of  land  in  question,  and  nothing  more.  In  support  of 
his  contention  he  refers  to  the  issue  framed  by  the  first 
Court,  viz.,  "  Whether  the  orchard  in  question  was  separately 
''  planted  by  the  plaintiff  at  his  own  expense  and  whether  he 
"  alone  is  in  possession  thereof  ?  W  hether  the  other  co-iharers 
"  did  not  take  pait  in  planting  the  orchard  and  whether 
'"they   ar-e   in    possession    thereof"? 

Mr.  Duni  Chand  farther  relies  upon  the  decree  of  the 
Divisional  Court.  This  decree  was  to  the  following  effect  : — 
"  A  decree  be  passed  declaring  that  plaintiff  planted  the 
"  garden  in  suit  by  his  expenditure  and  labour  and  raised 
"  it  to  its  present  condition." 

With  this  decree  (which  obviously  does  not  per  se  give 
plaintiff  any  right  in  the  land)  the  plaintiff  is  perfectly  content, 
and  Mr.  Duni  Chand's  argument  (as  I  understand  it)  is  that 
whatever  may  be  the  actual  wording  of  the  plaint,  the  plaintiff  does 
not  iu  this  suit  seek  from  the  Civil  Courts  any  further  relief  than 
that  awarded  to  him  by  the  lower  Appellate  Court.  He  merely 
wants  (so  arguss  bis  counsel)  a  declaration  that  it  was  he  who 
planted  the  garden  and  if  be  gets  this  declaratory  decree,  he 
intends  to  utilise  it  hereafter  for  the  purpose  of  inducing 
the  Revenue  authorities,  when  partitioning  the  land  to  allot 
this  particular  area  to  him  in  accordance  with  the  provisions 
of  the  Wojib-til-arz.  But  this  declaratory  decree,  though  it  is 
hereafter  to  be  made  use  of  in  this  way,  is  not  (so  Mr. 
Duni  Chand  contends)  intended  of  its  own  vigour  to  give 
plaintiff  an  absolute  right  to  the  land,  This  is  a  matter  which 
will  have  to  be  decided  by  the  Revenue  authorities  in  the 
partition  proceedings.  I  confess  there  is  considerable  plausi- 
bility in  this  argument,  'lhe  plaint  as  framed  is,  no  doubt, 
against  the  ctutention,  for  in  it  the  plaintiff  distinctly  prays 
that  "  a  declaratory  deciee  may  be  passed  in  favour  of 
"  plaintiff  against  defendants  to  the  effect  that  2  kanals 
"  and  12  marlas  of  laud  occupied  by  a  garden  solely 
"  belongs  to  plaintiff,  because  he  planted  the  garden 
"  therein  and  holds  possession  thereof."  But  pleadings  are 
not  to  be  strictly  construed,  in  this  country,  by  their  very 
letter,  and  the  Courts  have  to  consider  what  is  the  real 
point  at  isEU«   between  the  parties.     In    the  prestnt  case  it 
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seems  to  ma,  despite  the  worJin'  of  thop'iin1.,  fiat  ]the 
real  relief  which  plaintiff  asked  for  was  a  declaration  that  it 
was  he  who  had  planted  the  garden,  and  that  he  dii  not 
intend  to  claim  from  the  Civil  Court  a  declaration  that  by 
so  doing  he  had  bjcmio  the  ownor  of  the  area  in  question. 
Bat  this  was  well  nnderstoOT1  to  hi  the  real  meaning  of  the 
plaint  is,  I  think,  clear  from  the  issue  drawn  by  the  Court 
on  the  pleadings  and  also  from  the  provisions  of  the  Wajib-ul- 
art  upon  which  the  plaintiff  relies  These  latter  are  to  the 
effect  that,  whin  partition  tikes  place,  an  orcha-d  which  has 
been  planted  on  common  land  by  one  of  the  co-sharers  is 
to  be  a'lotted  to  that.  co-sharer  if  he  proves  that  it  was  he 
who  planted  it  sepxrately  and  by  his  own  labour.  Further, 
the  fact  that  the  Lower  Appellate  Court  so  construed  the 
plaint  and  that  the  plaintiff  accepted  without  demnr  the 
relief  granted  to  him  V>v  that  Court,  is  a  strong  argument  in 
support  of  Mr.  Duni  Chand's  contention  that  this  is  the  pro^ 
pw  construction  to  be  pi  iced  on  tho  wording  of  the  plaint. 
T,  of  course,  do  not  hold  that  the  nature  of  a  suit,  qua 
its  jurisdictional  nharalter,  is  to  be  daoi  led  by  the  relief 
granted.  But  it  seems  to  ma  that,  the  cases  cited  by  Mr. 
Ishwar  Das  on  this  point,  (viz.,  Warnra  Singh  v.  Ztl  Singh  (*) 
and  Muhimimd  Khan  v.  Anhafc  Mnh.amywiH  KJian(t),)  are 
not  really  relevant.  The  question  here  is  as  to  the  right 
construction  of  tne  plaint.  Did  plaintiff  ask  from  the  Court  a 
declaratory  decree  wVch  rv>r  se  wonH  wive  him  an  interest 
in  the  land  or  did  ha  ask  mo-elv  for  a  decree  wbioh  could 
at  a  subsequent  period  bo  mado  use  of  bv  him  for  the  pur- 
pose of  inducing  the  Ravenna  authorities  to  give  him  that 
interest,  in  the  said  land  ?  Tf  merelv  the  latter,  then  the 
decree  of  the  Court  would,  in  itself,  no  more  affect  the  land 
than  would  an  agreement  to  axecnta  a  conveyance  of  land. 
In  the  latter  case  the  promisee  conld  sue  for  specifio  per- 
formance of  the  agreement  and  if  successful  could  obtain 
possession  of  the  land.  But.  the  agreement,  whereby  he  effect- 
ed that  result  of  itself  would  not,  create  an  interest  in  the 
land.  So  in  tho  present  case,  though  the  plaintiff  might  be 
able  to  utilise  the  declaratory  -decree  for  the  purpose  of 
securing  the  allotment  of  this  land  to  himself  when  it  was 
partitioned  by  the  Revenne  authorities,  the  deer  ee  would  not 
per  se  give  him  an  immediate  right  to  or  interest  in  the  land. 
It  wnold  merely  decla-e  khat  it  was  be  who  had  planted  the 
garden,   and     this     is     all     that    the    decree   granted   by   the 

(')  63  P.  B.,  1891.  (•)  106  P.  Jin  1895,  F.  B  . 
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Divisional  Judge  does  declare.  Looking  tben  to  all  the  facts  of 
the  case  I  do  not  myself  think  that  the  plaintiff  is  bound 
(qua  this  question)  by  the  strict  letter  of  his  plaint.  The 
issue  (and  the  only  issue)  drawn  iu  the  ca=ie  and  the  plain- 
tiff's acquiescence  in  the  decree  granted  by  the  Divisional 
Judge  seem  to  me  to  suggest  that  he  merely  asked  for  a 
declaration  that  it  was  he  who  planted  the  garden  and  that 
consequently  the  suit  is  not  aland  suit. 

As,  however,  the  point  is  a  novel  one   and  of  some  consider- 
able interest,   I  refer  it  to    a  Division  Bench   for    determination. 

The  judgment  of   the  Division  Bonch    was   delivered  by— 
17th  July  1907.  Shah  Din,  J.-For  the    reasons   recorded  in   the   referring 

order  of  my  brother  Rattigan,  in  which  I  fully  concur  and  which 
1  need  not  repeat  in  my  own  language,  I  would  hold  that  the  suit 
out  of  which  this  appeal  has  arisen  is  not  a  "  land  suit  "  and 
that  consequently  no  further  appeal  lies  iu  this  case  as  of 
right. 

I  may  add  that  it  appears  to  me  to  be  exceedingly 
doubtful  whether  tha  question  in  dispute  between  the  parties 
which  arose  in  the  course  of  the  partition  proceedings  held 
by  the  Revenue  Offioer  was  at  all  a  "  question  as  to  title 
"  in  the  proporty  of  which  partition  was  sought  "  within  the 
meaning  of  clause,  (a)  of  Section  1 16  of  Act  XVII  of  1887, 
and  whether  the  Revenue  Officor  was  competent  to  proceed 
to  determine  the  question  in  dispute  as  though  he  were  a  Civil 
Court  under  Section  117  of  the  Act.  I  am  inclined  to  think, 
having  regard  to  the  provisions  of  the  Wajib-ul-arz  upon 
-  which  the  plaintiff  relied  both  before  the  Revenue  Officer 
and  in  the  Courts  below,  and  to  the  statements  of  the  parties 
before  the  Revenue  Officer,  that  the  question  in  dispute,  namely, 
whether  the  garden  having  been  plauted  on  a  part  of  the 
common  land  by  the  plaintiff  by  his  own  individual  labour 
and  at  his  own  cost,  should  or  should  not,  according  to  the 
rule  laid  down  in  the  village  administration  paper,  be  allotted 
to  the  plaintiff  at  partition,  was  a  question  relating  to 
"  the  mode  of  making  the  partition  "  within  the  purview 
of  clause  (b)  of  Section  116,  and  thit  the  Revenue  Officer 
could  and  should  have  decided  it  under  Section  118  of  the 
Act.  That  a  qmsfcioa  of  this  description  is  not  a  question 
of  title  in  the  property  of  w'tich  partition  is  sought  is  made 
farther  clear  by  a  refere  tee  t,  Ssotioa  153  (2),  clauses  (XVII) 
and  (X71II)  of  the  A,t,  espoci  Uly  the  latter  clause,  accord- 
mS  to   wh.ch  a   Oml    Court  caauot  esereiS3  jurisdiction,  over 


Jant.  1908.  ] 


CiVIL  JUDGMENTS— No.  i.  35 


"ary  questicn  as  to  tie  BlMnciit  of  lend  on  the  partition 
"of  an  estate,  holdii  g,  or  tenancy."  The  question  in 
dispute  between  the  parties  in  this  case  which  was  mooted 
before  the  Revenue  Officer  wap,  in  ny  opinion,  clearly  a 
question  as  to  the  allolnent  of  the  garden  (said  to  have 
been  planted  by  the  plaintiff  alone)  on  the  paitition  of  the 
joint  holding  No.  33,  and  was  as  sneb  excepttd  frcm  the 
cognizance   of   a    Civil   Court. 

The  point  discussed  above  is  not,  however,  directly  before 
this  Bench,  and  I  do  not,  theiefore,  feci  called  upon  to  record 
an  expression  of  my  final  opinion  on  it.  I  have  ventured  to  touch 
it  brefiy  as  it  was,  at  my  soggestion,  made  the  subject  of 
argument  at  the  Bar,  and  is  one  which  may  possibly  crop  up 
before  the  final    decision  of  this   case. 

I  would  hold  that  the  tuit  is  not  a  land  suit  and  that 
no  appeal  lies  as  of  right  in  this  case.  The  case  would 
be   remitted   to   Single  Bench   for    dnposal  en  the  merits. 

Rattigan,  J.— I  quite  agree  with  my  brother's  views  as  above  17^  July  1907. 
expressed  and   have   nothing  further  to  add. 

The  case  having  been  referred  back  to  a  Single  Bench, 
was    disposed   of   by  the   following  judgment  delivered  by 

Rattigan,  J— The  Division  Bench  has  decided  that  the:;,.(Z  August  1907. 
suit  is  not  a  "'land  suit  ",  and  that  consequently  no  further  appeal 
.lies.  Mr.  Ishwar  Das,  however,  contends  that  tbo  Civil  Courts 
had  no  jurisdiction  to  entertain  the  claim  which  was  one 
cognizable  solely  by  the  Revenue  authorities,  and  he  prays  that 
his  memorandum  of  appeal  may  be  treated  as  an  application 
for   revision. 

There  seems  to  roe  to  be  force  in  this  contention.  The 
present  suit  arose  out  of  partition  proceedings.  The  Revenue 
Officer  who  was  conducting  these  proceedings  was  of  opinion  that 
the  question  as  to  how  the  land  in  dispute  should  be  allotted 
was  one  "  as  to  title  in  the  property  of  which  partition 
"was  sought"  within  the  meaning  of  Section  116,  clause 
(a)  of  the  Punjab  L.nd  Revenue  Act,  1887.  The  plaintiff 
was  accordingly  diiected  to  establish  his  title  in  the  Civil 
Court.  In  the  plaint  the  plaintiff  expiessly  relies  upon  the 
provision!  of  the  Wajib-ularz  and  he  prays  that  he  may 
be  granted  a  declaratory  decree  to  the  effect  that  by  planting 
the  garden  in  question  he  has  become  owner  of  the  land 
and  is  entitled  to  le  allotted  that  land  on  partition.  This  was 
also  his  olaim  before  the  Revenue  Officer,  and  under  these 
circumstance!  and  havirg  regard  to  the  provisions  of  the 
village    administrative    paper,  I  am  of  opinion  that  the  question 
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before  the  Rcvnue  Cffiiri  was  rre  Jelathig  to  "lie  node 
of  partition  "  within  11  r  nfn'rg-  of  Fecticn  116,  clause 
(fc)  of  the  Pur: jab  Land  Revenue  Act  and  that  cmstquently 
the  Revenue  Officer  should  have  biirself  decided  it  in  his 
executive  capacity.  The  dispute  between  the  parties  is  essentially 
one  as  to  the  allotment  of  a  particular  plot  of  land  and 
as  such  it  was,  I  consider,  excluded  from  the  cognizance  of 
the  Civil  Courts  by  Section  158  (2),  clause  (XVIII)  of  the 
said  Act.  This  was  also  the  opinion  of  the  Division  Bench, 
though   the  point  was  not  actually  before  them. 

I  hold,  therefore,  that  the  Civil  Courts  had  no  jurisdiction 
to  entertain  the  suit,  and  I  accordingly  accept  the  appli- 
cation and  reversing  the  decree  of  the  Lower  Appellate  Court, 
I    dismiss    plaintiff's  suit. 

As  regards  costs,  I  think  the  most  equitable  oider  to 
pass  is  that  the  tait'es  thculd  fa,h  teai  their  own.  The 
mistake  was  that  of  the  Revenue  Officer  and  plaintiff  had 
no  choice  but  to  bring  this  suit.  Moreover,  the  objection  as 
to  jurisdiction  was  not  raised  in  the  Lower  Courts  ;  no  doubt 
because  the  suit  was  then  treated  as  a  land  suit  but  still 
the  point  was  not  raised.  I  therefore  leave  the  parties  to 
bear  their    own   costs  throughout  in   all    the  Courts. 

Application  allowed. 


No.  5. 

Before  Mr.  Justice  Battigan  and  Mr.  Justice  Lai  Chand. 

ABDUL  KARIM  AND  OTHERS,-(Pl4.Ntiff8),- 

APPELLANTS, 

Versus 

SAHIB  JAN,— (Defendant),— RESPONDENT. 

Civil  Appeal  No.?  1192  of  1906. 


Custom— Inheritance— Exclusion  of  collaterals 


>f  the  seventh  degree   by 


daughter- Muhammada*    Chohan  Rajputs    of    Kharwan,    tahsil    Jagadh 


A  mbala    District  -  Burden  of  proof—  Declaration 
Relief  Act,  1877,  Section  42. 


of  status  of  right— Specific 


Found,  that  plaintiffs  have  failed  to  prove  that  by  custom  among  Chohan 
Rajputs  of  mauza  Kharwan,  tahsil  Jagadhri,  in  the  Ambala  District,  collaterals 
of  the  seventh  degree  were  entitled  to  succeed  in  preference  to  a  married 
daughter  of  the  deceased  sonless  proprietor. 

There  is  no  general  presumption  that  regardless  of  tribe  and  creed 
agnates,  however  remoU,  wclude  daughters  from  succession  to  anoaitral 
propwty. 
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Where    the    property   in    dispute    was  in    the  actual  possession  of 
mortgagees  and  tenants  and  the   mu'ation  entry  in  lave  ur  of  one  party  and 
that  of  jirdauwri  in  favour  of  the  other,  held,  that  under  such  circumstances 
a  suit  for  a  mere  declaration  of  title  was  maintainable. 
First   A}}faJ   ptm   the  dicree  of  Lala    Damodar  Has,  District 
Judge,  Ambala,  dated  27th  August  1906. 
Oertel,  for  appellants. 
MacDonald,  for  respondent. 
The  jndgment  of  the  Court  was  delivered  by 
Lal    Chakd,    J.— Munir    Kharj,     a    Chohau    Muhaoimadan 
JRajput   of    mauza    Khaiwau     in  Jagadhri    tahsil  of  the  Ambala 
District,     liied  about      lb&8   and   wt  s   succeeded  by    his   widow 
Mussammat    UasondhaD,   who   died   lectntly   in  iebiuaiy  1905. 
On    her     death     the   estate     ot   Munir  Khan    nss    mutated    in 
favour    of       his   Dhriiid    daughter   Sahib   Jau,   who   has  been 
sued    by      the     jlaiit>ffr-f.pj( Hants    for   a   (fedaration  tht  t  tbey 
are      by     custom    entitled  to   succeed   to  the   exclusion    of    the 
defendant.     The     plaintiffs     allege   in   their   plaint   that    they 
are    collaterals    of    Munir   Khan    in  the    7th   degree   and   hold 
possession  of  part,  of    his  estate,  which   had  not  been  mortgaged 
by    bis    widow    Mussammat.    Dasondhan.     The  defendant,  denied 
that    the  plaintiffs    were   related   to   Munir   Khan    or   were   in 
possession  of    any  part   of   his   estate    and  pleaded  that  in  any 
cafe  by   lustom  she   was   entitled    to    succeed   iu  preference  to 
the    plaintiffs.     The     District    Judge    after  enquiry    held    that 
the    plaintifs     were    Munir    Khan's     collaterals    in     the   7th 
degree    and    that     the     property    in    dispute    was    ancestral, 
bat    he     found    that    the     plaintiffs     were   not   in     possession 
of    any    part    of   the   estate  and   hence  were  not   entitled   to 
sue   for  a   mere    declaration,    and    on  the  merits   of  the  dispute 
he     held     that    by     custom     the     defendant   was  entitled  to 
succeed  in  preference  to  the  plaintiffs.     The  suit  was  accordingly 
dismissed    with   costs.     The   plaintiffs   appeal.     It  is   no  longer 
deputed   by   the    defendant    that    tho    plaintiffs    are  related    to 
Munir     Khan     as   alleged  in    the    plaint,  aDd  we   are   satisfied 
on     the    record,      though    the   matter   was  contested,   that  the 
property     in     dispute     ib     ancestral,  as  held    by    the   District 
Judge.     But     we   are   unable   to  agree  with   his   finding   that 
the     suit    for     a    mere    declaration     of     title    as  owners     by 
inheritance    is  not   maintainable   in   this   case.     Neither   party 
has    succeeded   on   the  record   to  prove   his   or   her  posiession 
by    affirmative   evidence.     The  defendant  relied  on  the  mutation 
entry    in     her     favour     and  the   plaintiffs   on    entries   in   the 
girdatvari   paptis.    The    lands   are   held   in   actual   possession 
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by     mrrrgageea,     by    occnpaucy     tenants      and   by    tenants  at- 
will.     The  suit      was  instituhd  v-ithin  one  year  of  ihe  mutaHon 
proceeriirgs,   and   it   is  not  at    all   clear  on    tbe  recoid  whether 
plaintiff  or  the  defendant   has    leceived  lents  fnm  the  tenants- 
at-will.      Under     tbe    cim  n  ftai  ces   tbe   authoiity    quoted   by 
tbe     liaimd      counF<l    for     tbe     appellants     Chhnammal    v. 
Varadarajulu    (')  seems  to   be   exactly  in  point,     and    we  hold 
that  the  suit   for  a   mere  declaration  of  title  was  maintainable 
On   the   n  erits   we   do    not   see  any     good   reason   for  differing 
frrm  tie  view   taken  by  the  District  Judge.      It  was  contended 
for     the     appellants     that  tbe  onus   lay   on    the  defendant   to 
prove    (bat   by   custom  she  was  entitled  to  succeed  in  preference 
to      the     plaintiffs,     *ho    are   agnatic   relations   of   1  er  father 
Munir  KLan.     An   unrepoited  judgment   in    Civil  Appeal  No. 
522     of     1895,     which    is   apparently   cited   with   approval  in 
Samanda  v.  Mussammat   Nur  Bi  (•),  was    quoted  to  support  the 
contention.     Somindav.    Mwsamn.at    Rur  Bi  (8)  was  a    case 
of    Nam    Bajputs  of  tahsil  Thanesar  in  the  Karnal  District  and 
the  collaterals  v.  ho  claimed  in  opposition  to  the  daughter   of   the 
deceased  proprietor,  whose  property  was  in  dispute,  weie   found 
to    be  related  to  him  in  tbe   5th   degree.     This  case  is  therefore 
not     in   point.     The    deglee  of  relati.n.hip   in  the   unrepoitad 
judgment      in     Civil     Appeal    No.    522   of  1695   is   not   given, 
but     appai entry      tbe    collaterals   were   very   distant  relatives,' 
as   tbe   villag.   was   found    to  have  been  founded  four  hundred 
years    prior   to    the    last  fetthment,  and  the   defendants   were 
held  to   be   related    to   .be  deceased  proprietor,  whose  property 
was     in     dispute   thiough   the  founder  of  the   village.    It  i8 
significant,     hewever,  that   tbe   defendants  there   alleged    that 
tb.y     weie     related     in     the     5th   degree,   thcugh    they  weje 
unable    to   prove   their    allegations    in   Comt.     It  was  decided 
that     according     to    tbe   general   tube   of  agnatic  accession   a 
daughter     can  never   succeed   to   ancestral    property  and   that 
tba    nearest   agnates   are   tbe   heirs.     No   authority   i8   cited  in 
the  judgment  to  suppo.t  the   rule.     It   is  aprarerj%  d 

to     ,aragraph    2.S    ot   the     D.gest   of   Cu.tcma.y   Law   by    Sir 
William  Eattgan,   which    lavs   dewn    tut      a       -n 

*     '  »**   a'wn   that  a  daughter  succeeds 

m    default   of   near  male   collaterals  of  her  father.     In   retta.k 

I,    under   thi.   paragraph    7th    degree    is  given  as   the  extreme 

lumt.        Cases    are   only  rarely   met   with  in  which  a  collateral 

moretenotely  related  as  recognised  as   having  a   preferential 

custody     right    over   a   daughter.     More   usually    the   5th 

"  degree    is     found     to   be   the   Cnstomary    limit."     The  vie* 

(')  I.  L.  R.,  IF  M,d.,  80T.      .  C)  36  P.  R.,  1905" 
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propounded  in  the  judgment  in  Civil  Appeal  No.  522  of 
1895  is  apparently  based  on  the  discussion  of  the  subject 
in  Tribal  Law  by  Sir  Charles  Roe,  as  appears  from  the 
following   extract    from   page   62   of   the  book  :— 

Seotion  15.  "  It  is  clear  that  under  tke  general  rale  of  agnatic 
"succassion  a  daughter  cm  never  inherit.  Whatever  favour 
"  custom  may  allow  to  be  shown  her  under  the  form  of 
"  the  gift  a  daught  r  is  not  and  cannot  be  one  of  warisan 
"  y  ih  jaddi  or  group  of  agnates,  amongst  whom  the  estate 
"of  the  sonless  man  is  divided  on  his  death  and  who  control 
"  his  actions  during  his  life.  This  is  the  general  principle 
"laid  down  in  all  the  Riw»j  i-ams,  and  the  Settlement  Officers 
"  of  Ambala  and  Banna  say,  that  even  if  there  are  no 
"  agnates  at  all,  the  estite  would  not  pass  to  or  through 
"  females,  but  would  pass  to  the  tribo  or  village  community. 
"  Tt  is  unnpcessary  to  give  a  list  of  the  answers,  in  whieh 
"  this  principle  is  laid  down,  bat  I  will  now  notice  all  those 
"  in  which  a  different  custom  is  asserted." 

Among   these   are  :  — 

Section  19.  "  The  descendants  of  the  great-great-graad- 
"  father  are  given  as  the  limit  of  excluding  annates  in  Ambala 
"generally,  bat  tSe  Settlement  Officer's  opinio*  on  the  point 
"  has  already  been    given  ; 

•  *  •  *  «  ♦  * 

"  Ludhiani  by  a  gr  rap  of  Hindu  Jats,  by  the  Maharamxdan 
"  Jats  and  the  Rajpnts  of  the  Ludhiana  tahsil. 

Section  20.  "  Some  limit  not  clearly  defined  and  not  men- 
"  tioned  in  any  of  the  preceding  paragraphs  is  said  to  exist  in 
"  the  f  »11  >wing  districts  :—  Bmna.  It  is  s  lid  that  the  agnate 
"  must  be  near  (karib  wa  jaddi),  but  the  Settlement  Officer's 
"  opinion  as  to  the  real  custom  has  been  given  above." 

***** 

•  *  * 

A  reference  to  the  Custom  iry  Law  of  Ambala  and  the 
Settlement  Report  of  Bxnn'i  does  not  fally  bear  out  the 
observation  that  in  the  absence  of  agnUes  females  would 
be  excluded  from  succession  by  the  trib<5  and  the  village 
community.  The  view  at  "any  rate  is  opposed  to  the  decision 
of  this  C>u<-t  passed  since  the  remu-k  was  written,  vide 
Eirpa  Bam  v.  Tide  Bam  (>  )• 


(')  77  P.  B,  1896. 
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It  is  true  as  observed  by  the  learned  anther  of  the 
Tribal  Law  that  a  danghter  bas  do  place  iu  the  line  of 
■accession.  "  A  daughter  is  not  and  cannot  be.  one  of  the 
"  waritan  yak  jaddi."  Bat  it  appears  to  have  been  assumed 
that  in  the  absence  of  male  issue  and  of  a  widow  the 
f  general  rule  of  succession  is  necessarily  that  of  agnatic 
succession  as  against  the  daughters,  however  distant 
in  degree  the  agnate  might  be  and  whatever  might 
be  the  creed  and  tribe  of  the  parties  concerned. 

There  appears  to  he  no  foundation  in  Customary  Law 
for  a  rule  of  succession  so  broadly  stated.  It  is  not  support- 
ed  by  any  judgment    of     this     Court     which     can  be    traced 


excepting  the  judgment  in  No.  522  of  1895,  which  appar- 
ently quotes  the  rule  verbatim  from  the  work  on  Tribal 
Law.  Further  the  Codes  of  Customary  Law  prepared  for 
different  districts  and  different  tribes  are  full  of  answers  in 
favour  of  a  daughtsr  in  the  absence  of  collaterals  beyond 
a  certain  degree.  These  answers  cannot  be  lightly  passed 
over,  and  being  so  numerous  cannot  be  ignored  as  merely 
fanciful.  They  apparently  indicate  a  general  consensus  of 
opinion,  that,  excepting  among  certain  tribes,  daughters  as  a 
rule  are  not  excluded  from  succession  by  collaterals,  however 
distant  and  remote.  To  say  the  least  the  custom  certainly 
varies,  and  it  appears  to  be  altogether  unsafe  to  lay  down 
a  general  rule  of  Customary  Law,  regardless  of  tribe  and 
creed  that  daughters  are  excluded  from  succession;  by  colla- 
terals, however  remote.  In  Civil  Appeal  No.  522  of  1835 
the  daughter  was  a  plaintiff  in  the  case,  and  it  was  found 
that  the  claim  had  been  instigated  by  an  enemy  of  the  de- 
fendants who  purchased  the  greater  portion  of  the  land 
decreed  to  plaintiff  by  the  First  Court  for  a  consideratioi 
made  np  of  sums  said  to  have  been  expended  on  the  liti 
gation. 

We  are  therefore  not  prepared  'to  assent  to  the  conten- 
tion in  this  case  that  the  onus  Irv  on  the  defendant  to 
prove  that  she  was  entitled  >  succeed  to  her!" father's  pro- 
perty in  preference  [to  plaintiffs  who  are  related  in  the  7th 
degree  to  her  father. 

But  assuming  that  the  onus  lay  on  the  defendant 
we  agree  with  the  Lower  Court  that  the  onus  has  been 
discharged. 

According  to  Customary  Law  of  Ambala  District  the 
commonly  received   custom  for    all    tribas    of     tb.9    Distriot 


inn 
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except  Sayyads  and  some  Roras  is  to  exclude  the  daughter,  \ 
wherever  collaterals  can  be  traced  up  to  the  fifth  degree. 
See  Customary  Law  of  the  Auibala  District,  page  18,  question 
40.  This  view  ia  amply  supported  by  the  answer  to  ques- 
tion 40  contained  in  the  special  volume  prepared  for  Hindu 
and  Muhammadan  Rajputs  of  tahsil  Jagadhri.  Moreover  what 
is  most  significant  is,  that  the  said  Riivaj-i-am  is  attested 
by  several  La  in  bard  a  rs  and  Biswadars  of  the  village  in  suit, 
and  among  the  signatories  is  Aijmand,  one  of  tho  plaintiffs-ap- 
pellants. It  is  still  more  significant  that  the  rule  in  favour 
of  succession  of  daughters  in  absence  of  collaterals  in  tho 
fifth  degree  was  stated  by  these  Rajputs  just  about  the  time 
when  Munir  Khan,  whose  property  is  iu  dispute  in  this 
case,  died  leaving  a  widow  and  a  married  daughter,  who  is 
defendant-respondent    in    this  appeal. 

The  answer  given  moreover  by  the  Muhammadan  Raj- 
puts of  Jagadhri  tahsil  in  favour  of  succession  of  daughters  is 
not  an  isolated  provision.  The  same  answer  was  given  by 
Muhammadan  Rajputs  of  the  neighbouiiug  district  Ludhiana,  as 
well  as  by  Muhammadan  Rajputs  of  Pipli  tahsil,  District  Kar- 
nal,  as  quoted  in  Civil  Appeal  No.  522  of  1895.  Aud  in  Ranjhi 
Khan  v.  Mussammat  Kamun  (l),  a  case  of  Nam  Rajputs 
of  Hoshiarpur  District,  fourth  degree  was  found  after  enquiiy 
to  bo  tho  limit  for  excluding  daughters  from  succession  by 
agnatic  relations. 

It  is  thus  clear  that  the  custom  embodied  in  question  40  of 
the  Riwaj-i-am  of  Muhammadan  Rajputs  of  Jagadhii  tahsil  ac- 
cords fully  with  the  custom  of  the  tribe  as  recorded  in  the  neigh- 
bouring tracts  and  districts,  and  iu  one  case,  viz.,  Ranjhi  Khan  v. 
Hussammat  Kamun  (l),  tho  custom  was  found  to  prevail  in  the 
tribe  after  special  enquiry  directed  for  the  purpose.  It  is  more- 
over nowise  an  unusual  and  rare  custom.  So  early  as  1867  fifth 
degree  was  recognised  as  tho  limit  of  exclusion  of  daughters  by 
collaterals,  vide  Wazeera  v.  Hakoo  (*),  and  the  rule  was  followed 
by  tho  First  Court  at  least  iu  1872  in  a  case  of  Muhamma- 
dan Rajputs  of  the  District,  when  succession  was  disputed  by 
daughters  and  by  collaterals  related  in  the  seventh  aud  eighth 
degree.  Moreover  the  Liwaj-i  ame  quoted  at  pages  li:j  and  Gi  of 
Tribal  Law  abound  in  instances,  where  fifth,  even  foui  tb,  degree 
is  given  as  the  limit  of  exclusion.  The  Oral  evidence  ad- 
duced in  the  present  ease  is  not  of  much  use  or  value, 
as   the  witnesses    weie   unable    to     give     requisite    particulars 

(')  170  P.  R.,  18S0,  (•)  31  P.  fi.,  1867. 
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in  tho  instances  quoted  by  tbem.  But  Uiere  are  two  mutation 
proceedings  printed  at  pages  IS— 2?  of  tho  records  which 
distinctly  Bupport  tho  satiio  view.  In  one  case,  dated  Uth 
August  1893,  the  daughter  succeeded  along  with  the  first  cousin 
to  an  equal  share  and  in  the  second  case  she  was  permitted 
to  succeed  to  tho  whole  estate  with  consent  of  the 
collateials.  No  instance  of  exelution  of  daughters  by  collaterals 
related  beyond  the  fifth  degreo  was  cited  for  the  plaintiffs- 
appellants.  TLcir  counsel  referred  to  Civil  Appeal  No.  522 
of  1895,  which  has  already  been  uot'eed  and  to  Mtissam- 
mat  Sahabjun  v.  Kami  Bakhsh{>)  and  Rvstam  Khan  v.  Massammat 
Jio  (2).  In  the  last  mentioned  case  the  direct  point  in  issue 
was  a  dispute  between  a  khanadamad  and  collaterals.  The 
degree  of  relationship  of  the  collaterals  to  tho  deceased  pro- 
prietor is  not  given  in  the  judgment,  but  it  is  significant 
that  even  in  that  case  tho  daughter  had  actually  succeeded 
to  the  estate  so  far  back  as  1857,  after  dispute  with  the 
collaterals,  who  finally  agreed  to  her  succession  on  a  life 
estate,  Mustnunmat  tfahabjan  v.  Kai m  Inikhsh  ('),  turned  on 
an  interpretation  of  the  teim  Jcarabalian  which  was  con- 
strued to  mean  "nest  heir,  male."  But  this  construction  is 
directly  opposed  to  the  view  taken  of  Ihe  same  expression 
in    Eanjlii  hlmn  v.  Mussammat  Kamun  (3). 

There  is  thus  an  entire  dearth  of  proof  and  authority 
on  tho  side  of  the  plaintiffs  and  their  solo  reliance  is  on  an 
assumed  general  presumption,  that  regardless  of  tribe  and 
creed,  agnates,  however  remote,  exclude  daughters  fiom  succes- 
sion to  ancestral  property.  We  have  already  attempted  to 
indicate  that  this  assumption  is  not  based  on  any  authority 
excepting  the  unreported  judgment  in  Civil  Appeal  No.  522 
of  1895,  which  again  has  merely  quoted  verbatim  the  remark 
on  page  <i2  of  the  work  on  Tribal  Law.  The  contention  is 
opposed  to  tho  rulo  embodied  in  paragraph  23  of  the  Digest 
of  Customary  Law  by  Sir  William  Rattigan.  Whatever  value 
or  force  might  otherwise  have  appertained  to  the  so-called 
general  presumption,  it  is  clear  that  in  the  present  case  the 
preponderance  of  proof  is  wholly  on  the  side  of  the  daughter, 
defeudaut.  Her  caso  is  supported  by  tho  tribal  lliwaj-i-am 
attested  by  members  of  tho  village  community,  including  one 
of  the  plaintiffs  by  two  instances  of  actual  succession  and 
by  tribal  custom  stated,  or  found  to  prevail  in  the  neighbouring 
tracts  and  districts,  while  there  is  absolutely  no  pi  oof  iu  rebuttal 
on  the  other  side.  We  therefore,  hold  that  the  plaintiffs-appellants 

C)  W  P.  B.,  1876.  (»)  133  P.  JR.,  1892. 

H  179  P.  B.,  1889. 
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have  failed  to  prove  that  they  are  entitled  to  succeed  in  preference 
to  the  defendant,  and  that  even  if  the  initial  presumption  be  con- 
ceded in  their  favour,  it  is  of  the  weakest  description  and 
is  amply  rebutted  by  proof  on  the  present  record.  The  appeal 
therefore  fails   and    is  dismissed  with    costs 

Appeal  dismissed. 

No-  6- 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Lai  Chaml, 

KHURSHAID  JAN  AND  ANOTHER,— (Defendants),— 

APPELLANTS, 

Versus 

ABDUL  HAMID  KTIAN   AND  OTHERS,-(Plaintiffs),— 

RESPONDENTS. 

Civil  Appeal  No.  970  of  1906. 

ifuhammadan  law-Marriage  with  a  fifth  woman- Legality  of  such 
marriage— Legitimacy  of  children  of  an  invalid  marriage. 

Held,  that  according  to  Muhammadim  Law  tho  marriage  with  a  fifth 
wife  in  presence  of  four  living  wivos  is  invalid,  hut  not  void,  and  consequently 
the  children  of  such  marriage  aro  legitimate  and  entitled  to  succeed  as  the 
lawful  heirs  to  their  father. 

Aizunniesa  Khatoon  v.  Kaiimurmista  KhatoonO)  referred  to. 
First  appeal  from  the  decree  of  SkeiM  Ruhhun-ud-din,  District 
Judge,  Altock,  doled  28th  June  1906. 
Raushan  Lai,  for  appellants. 
Fazal-i-Husain,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Lai.  Ciiand,  J.-TLo  plaintiffs-respondents  in  this  caso  12 1 7i  July  1907. 
are  sons  of  Sardar  Muhammad  Ibrahim  Khan,  an  Afghan 
State  prisoner,  who  died  at  Hasan  Abdal  in  August.  1904. 
The  defendants-appellants  aro  his  widow  Khurshaid  Jnn  and  his 
posthumous  son  Abdul  Rahman,  born  about  two  months  after 
tho  Sardar's  death.  Tbe  whole  family  lived  peacefully  and 
on  amicable  terms  for  some  time  after  the  death  of  Sar- 
dar Ibrahim  Khan  and  a  joint  succession  cortificato  was 
secured  in  favour  of  his  six  sons  including  Abdur  Rahman, 
defendant-appellant.  Soon  after,  however.t  he  parties  quarrelled. 
A  criminal  complaint  was  filed  by  the  two  adult 
plaintiffs  on  15th  June  1905  under  Sections  3S0  and  411, 
Indian  Penal  Code,  against  defeadants  1,  Khurshaid  Jan, 
and  several  otheis,  "bo  NVtro  accused  of  having  abetted  Od- 
in   ditdioneatly    removing  cash,  clothes  and  ornaments.     During 

n\  r    T.    H     YYI1I  C.ale..  130.   1 
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the  pendency  of  the  criminal  proceedings  the  plaintiffs  were 
advifed  by  tifir  counsel  that,  defendants  were  not.  entitled 
to  receive  any  snare  in  the  inhentance  of  Sardar  Ibrahim 
Khan  as  when  Khurshaid  Jan,  defendant  J,  was  married 
by  fie  Sardar  in  1902,  he  had  four  wives  living  and  con- 
frequently  her  marriage  was  altogether  invalid  under  Mu- 
hammadan  Law.  The  criminal  complaint  was  then  dropped 
by  the  plaintiffs  and  (he  prepent  suit  was  instituted  on  31st 
August  1905  for  a  declaration  that  the  defendants  were  not 
heirs  of  Sardar  Ibrahim  Khan  as  defendant  l's  marriage 
wUh  the  Sardar  was  invalid  according  to  Muhammadan 
Law. 

The  defendants  did  not  in  their  pleas  apparently  deny 
the  fact  that  Sardar  Ibrahim  Khan  had  four  wives  living 
when  he  married  defendant  1  but  pleaded  the  nikah 
was  valid  by  law  and  custom.  When  examined  as  a  witness  how- 
ever defendant  1  denied  that  the  Sardar  had  four 
w.ves  l.ving  when  he  married  the  defendant.  She  expressed 
.gnorance  of  Bibi  Mastura  being  Sardar's  wife  at  the 
time  and  alleged  that  Bibi  Mariam  was  not  his  wife  but 
his  brother's  widow,  she  however  admitted  that  Nazko  and 
Taj  Bibi  were  the  Sardar's  wives  at  the  time.  The 
District  Judge  after  enquiry  found  that  defendant  1  was 
either  fifth  or  sixth  wife  when  married  by  the  Sardar, 
that  her  marriage  in  consequence  was  unlawful  and  that 
therefore  the  defendants  were  not  lawful  hei.s  of  the  Sar- 
dar under  Muhammadan  Law.  He  accordingly  decreed  the 
claim  without  making  any  enquiry  as  to  custom  nor  as  a 
matter  of  fact  was  any  proof  of  custom  given  by  the 
partios. 

The  defendants  appeal  contesting  tho  District  Judge's 
finding  that  defendant  I  was  fifth  wife  and  that  tho  marri- 
age was  invalid  under  Muhammadan  Caw,  and  it  was  also 
urged  at  the  hearing  by  their  counsel  that  even  if  the 
marnage  were  invalid,  defendant  2,  at  least  was  entitled  to 
succeed   as   an  heir    under  Muhammadan  Law. 

As  regards  the  question  of  fact  there  is  no  room  for 
doubting  that  Sardar  Ibrahim  Khan  had  four  wives  living 
at  the  time  when  he  married  defendant  1.  The  fact  was 
not  speciBcally  denied  by  the  defendants  in  their  pleas, 
although  .t  was  distinctly  alleged  by  the  plaintiffs  in  their 
plaint.  Moreover,  it  is  proved  by  reliablp  an(,  iud  dent 
evidence  that  Bibis  Mastura  and  Mariam  were  the  Sardar's 
weided  w.ves   and   were    alive   at     marriage   of   defendant   1, 
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aud    there  is    bo  independent    evidence  to  show    that    Bibi 
■  1n  v  nf  the   Snrdar'a   brother   as   alleged   by 

Bardar    at    Her   marriage. 

I    farther    see   no   good   reason  for    remanding   for  an  en- 

(iuh.y    fato     the     alleged    custom.     No   ev.dence  or   proof    was 

SLd  in  the  Lower  Court,    and   there  is   not  the    east  pro- 

y,  COnsideri,g  the  peculiar  nature  of  the  pent  ,n   depute 

to  four  wives  living  at  the  time. 

11  «»c  !f  wis  contended  that  such  rnarri- 
For  defendants-appellants  it  v.  as  conten 

•        ,     •   vlid   that  as  a  consequence  of  its  invalidity  the  nttb 
,.  only  in        d  J^  ^  .^  fcy  ^    ^   fa 

wife  ia  not  entitled  to  mnei  ^ 

legitimate  and  cut i tied  to  succeed  as  a  lawful  heir 
8    L  the   respondents  it  was  contended   that   he  marriage 
i9    ££,   Jk    «  tberefoie    neither   the   fimi    w,  e      or 
bcr   issue   are  entitled    to     succeed    as   heirs   under     the 
hammadau    Law.  _ 

B-or  the  appellants  reliance  was  placed  onAmir  Ahs  Mn- 
hamm  dai  Law!  Volume  II,  page  310  and  or  the  respo  - 
Lta  Wilson's  Anglo-Muhammadan  Law,  page  139.  Amu 
A  paje  '269  Tflg!reLaW  Lectures  91-92,  pages  16  and  101, 
w  MrfMubtar  page  379,  and  ^,«nmm  KA^on  v.  ^rimun- 
r^C^crereliedupon  to  support  their  content,. 
Af,cr  referring  to  the  authorities  quoted  for  the  parties 
ftnd  tome  others  nearfag  on  J^"^.' ^£3 

.I,,!!   Lm     succession     to     the     estate     left    by    Ins    father 
Bardar  Mohammad  Ibrahim  Khan. 

The   learned  counsel  for  the  respondents  attempted  to  argue 
th„  there   was   no  distinction  under    Mnbammadan   Law   b  - 
wel     an    invalid    and   a   void   marriage.     Bet   i     appears    to 
tl,at    lheattemptiBrofated    by  the  very  authority  quoted 
Ta  ,     1  M..ht ■  '      Page    379.     No    doubt,    a,    pointed    out 
T\l    1    ; ed "ho.     tno    distinction    ought   not   to  be   con- 
flu^  7^  --"—  -^^ct^hdi^ 
ft)  I.  i.  B.,  XXI"  Calc,  130. 
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or  otherwise   of  a   sale    transaction.     But   the    distinction  be- 
ween  an  mvahd   and   .   voic,     ^^   .g 

by  the  commentator  and  he  has  given  several  instance,  of 
what  would  be  termed  invalid  marriages.  Amongst  these  is 
•  he  marriage  with  a  fifth  wife  during  the  Mat  period 
o  one  out  of  the  fonr  and  a  marriage  with  two  sisters 
at  the  same  tune.  The  distinction  is  moreover  clearly  recognised 
by  the  author  of  Dar-nl-Unhtar  of  which  RudL-Muhtar 
•a  bat  a  commentary  and  is  positively  typified  by  the  use  of 
such  words  as  laUl  and  fasid  by  various  commeLtors  when 
discussing  the  subject.  In  fact  the  UWtion  of  a  7Z 
mamage  g.ven    by    the  author   of   Dar-ul-Muhta 


there 


-  -  —    ""'-m-iuuuiar,   viz.,    when 

defect  of  witnesses,  clinches  the  matter  absolutely, 
as  ,t  would  be  ld.e  to  contend  that  a  marriage  defect* 
on  account  of  some  defect  in  the  witness  or  8ome  eimiIar 
formality    is     altogether     void    and 


not 


carriage.  It.,  t^  ^^^ 
yor.d  the  He  of  a.I  doubt  and  dispute  that  Muhamldan 
Law  does  recogh.se  a  soUd  distinction  between  a  hatil  and 
a  fand  mamage,  and  that  manges  fasid  for  any  defect 
whatever   are  not  necessarily   void   ab  initio. 

The  question  therefore  is  as  premised  already  whether 
the  mamage  with  a  fifth  wife  in  addition  to  four  living 
wives  is  void  or  merely  invalid  under  Muhammadan  Law" 
For  ,t  was  n,t  contended  for  the  respondents  that  the 
issue  of  a  mere  invalid  marriage  wonld  not  bo  legitimate 
There  ,s  hardly  any  need  to  quote  authority  to  support 
legit.maey  of  such  issue,  but  the  following  extract  from 
Tagore  Lectures,  91-92,  page  129,  paragraph  1242,  places  the 
matter  beyond  all  doubt.  The  extract  also  Rl10nr.s  that 
distinction  between  a  batil  (void),  and  a  /„„;,/  n^yl 
marriage  is   obsorved    throughout.     Sectiou    3. 

On  cases  on  nasab  (descent),  1242  (342).  A  man  marries 
a  woman  by  way  of  an  invalid  (fasi<i)  nmv,, 
ho  then  has  intercourse  with  her,  the  woman  then  gives 
birth  o  a  ch.ld  at  s,x  months,  that  is  exactly  six  Jt>Z 
after  the  hour  of  the  marriage,  then  the  descent  of  the 
child  shall  (accordmg  to  Abu  Hanifa  and  Abu  YusuH  1  „ 
established  from  him  (although  the  birth  might  have  been  within 
six   months    from  the  hour  of  intercourse). 

The  same  view  is  supported  by  a  disensson  of  the  sub- 
ject  in  Wilsons  Aoglo-Muhammadau  Law,  pages  78  and  79 
as  given  below.  ' 
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and     child 


^slpateroiiy   is   tb-   legal  relation   betwee*  father 


tiotis 


:tsz^^y  «-*  te"ch™din  ™otta;r: 

r.  mi—    Ttnnk   V.    Section    4. 

.rJH  — .-«■ «.«— ui*7'  ^77".,. 

TWT«    :««  U     '.  »,».,  iov.ua  «■ ...  void  *  *» 
bfcoduit  2  wcm  thmfo|0 .,  na,„„cd 

ez£5£X-* «■ ™— 

or  fMwJ  under  Mulnvramadan  Law. 

beinc  invalid  or  /a«i  only.  ,      ,' 

The  fountain  head  of  Muha-adan  Law,    ,,,  Al  Qorao    « 

jJS^-U-     on    the    subject.     The    te*t    boaun,    on    the 

nnestion  of  nntnber  of  wives  .as  follows  :- 

..  And  if  ye  fear  that  ye  cannot  do  justice  between    orphan., 

..then   n,an.y    what    seen,    good    to   you  of  wo.uen  by  twos  or 

'« threes  or  fours." 

m„,  A„Bi,.ii«b.M»a»  u»,  i»e.  32-  ii'»  '«" 
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more.     See  Wilson's,  page  32,   Tagore    Law    Lectures,    91 
page  1C,  and  Tagore    Lectures    for    1878,   page  316,    whew    tu 
authority   of   Hedaya   is   quoted  as  limiting  the  number  to  four 
bis  interpretation  given  by  various   commentators 


92, 
where    the 


must 


therefore  be  accepted  as  a  true  interpretation.  But  it  may  be 
permissible,  however,  to  remark  that,  the  test  on  the  face  of  it 
is  not  so  probibitoiy  in  i,s  tc.ms  as  is  (be  (ext  forbidding 
marriage  with  certain  female  .elation*,  etc.  The  latter  text 
runs  a*  follows,  Tagore  Lectu.es,  91-92,  paragraphs  119. nd  120. 
"  Fort  are  forbidden  to  marry  jour  mother,  etc,  and  the 
"wives  of  your  sons  who  proceed  out  of  your  loins  and  ye  are 
also  forbidden  to  take  to  wife  two  sisters  except  what  is  already 
"  past."  J 

Leaving,  therefore  the  text  of  A\  Qoran  as  altogether  in- 
conclusive on  the  point  at  issue,  there  is  hardly  any  room  for 
doubt  that  according  to  the  authority  of  Abu  Hanifa,  the  class 
of  marriage  in  dispute  in  this  case  would  be  characterised  as 
an  mval.d  marriage.  The  subject  is  discussed  in  full  in  Baillee'e 
Digest  at  pages  150  to  155. 

In  Chapter  3  of  the  Digest  at  page  23  it  is  pointed  out  that 
there  are  nine  classes  of  women  who  are  unlawful  or  prohibited 
Amongst  these  the  fourth  class  consists  of  women  who  cannot  bo 
lawfully  joined  together,  the  first  amongst  these  being  where 
it  is  not  lawful  for  any  man  to  have  more  than  four  wiv°es  at  „ 
time.     Page  30. 

At  page  150  it  is  pointed  out  "An  invalid  marriage  is 
"one    that   is    wanting   in.some  of  the  conditions  of  the  validity 

" Irl    this   seuse   every    marriage    that    is    unlawful    and 

"consequently   every   marriage   contracted  between    a  man  and 
"  one  of  the  nine  classes  of  women  who  are  unlawful  or  prohibit 
«ed  to  him  is  invalid      But    when    a    Muslin,   has   intermarried 
with    one    of   h.s   Mahram,   and    she  is  delivered  of  a  child    ils 
"  descent  is  not  established  from  him  according    to   Abu    Hanifa 
"and  Muhammad  because  the  marriage  is  void  in  their    opinion 
while  according  to  Abu    Hanifa    the    descent    of    the    child    is 
"  established    from    the    husband    because    in    his    opinion     the 
"marriage  is  only   invalid.     Mabrara  according  to  us,  i e    ai,  of 
"  the  Hand  sect,  are  women    whom  a  man    is    perpetually 'inter- 
dicted   from   marrying    by   reason   of  consanguinity,  affinity 
"or    foste.age,   and   even   though    the    affinity    bo     by    illegal 
"intercourse,    including   therefore    the   mother  and    daughter 
"of  the  woman." 


Jant.  1908.  ] 


CIVIL  JUDGMENTS -No  6.  49 


«  A  Majusi  woman  is  rendered  lawful  by  Islam  or  by 
"conversion  to  Christianity  or  Jewish  religion— a  tbrice  repudiat- 
"ed  woman,  by  consummation  with  a  second  husband,  ai.d 
»  expiration  of  iddat  and  the  mutadd  of  another  by  the  expira- 
tion of  the  Udat  alone.  Accordingly  none  of  these  women 
'•  can  be  said  to  be  perpctoally  prohibited  to  a  man,  consequent- 
ly they  arc  not  Mahram.  By  parity  of  reason,  it  can  be 
"shewn  that  of  all  tho  other  women  who  are  nulawful  or  pro- 
hibited to  a  man,  it  is  only  these  that,  ate  prohibited  by 
"reason  of  coosangainity,  affinity  or  fosterage  that  are  bis 
'«  Mahram.  Of  these  only  therefore  can  it  be  predicated  that 
•<  marriage  contracted  with  them  would  be  void  in  tho  opinion 
"  of  Abu  Hauifa  and  Muhammad." 

It  is  clear  from  the  extract,  which  is  evideutly  based  on  the 
authority  of  Fatawa  Alamgiri,  that  according  to  Abu  Hauifa 
ali  unlawful  marriages  are  simply  invalid,  and  according  to 
his  two  disciples  marriages  which  are  permanently  prohibited 
by  reason  of  consanguinity,  affinity  or  fosterage,  are  void  and 
not  the  remaining  classes  of  unlawful  marriages.  The  dm- 
Unction  is  agaiu  discussed  at  page  152,  last  paragraph. 

"  There  are  two  kinds  of  unlawful  intercourse  between  the 
-sexes- one  that  is  unlawful  in  itself  aod  the  other  that  ,s 
••  unlawful  for  something  else.  The  former  ii  zina,  the  latter 
"is  not  ana.  When  the  man  has  no  right  in  the  woman  or 
"having  sneb  right,  she  is  perpetually  prohibited  to  him,  the 
"intercourse  is  unlawful  itself,  when  the  prohibition  is 
"  temporary  the  intercourse  is  unlawful  for  something  ehe." 

"  It  will  be  seen  oi  referring  to  tho  third  Chapter  that  of  tho 
"  nine  classes  of  women  who  are  unlawful  or  prohibited  to  a 
"man,  the  sixth,  seventh  and  ninth  classes  have  beeu  disposed 
"  by  showing  that  (hoy  are  not  perpetually  prohibited,  and 
"that  tho  fourth  (this  is  the  class  in  dispute  in  this  case)  and 
"tbo  sixth  elapses  havo  been  in  like  manner  disposed  of  by 
"showing  from  express  authority  or  by  pa-ity  of  reason  that 
"  intercourse  with  these  when  sanctioned  by  right  on  the  part 
"  of  the  man  would  not  be  :im,  which  amounts  to  the  same 
"thing."  Pages  153  and  154.  Tho  same  view  is  obviously 
taken  by  Amir  Ali  in  his  treatise  on  Mnhammadan  Law, 
pages  318  and  319.  Thns  "  Connections  which  are  illegal  are 
"  null  and  void  ab  initio  (batiJ)  and  create  no  owl  lights  and 
"obligations  between  the  parties." 

"  Marriages  contracted  within  the  degrees  prohibited  by 
"the  Uubammadan  Law  fall  under  the  head  of  marriages  which 
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"are  nnll  and  void  ab  initio.     They  carry  no  lights  and    produce 
"  no  legal  effect. 

"  According  to  Imam  Abo  Yusuf  and  Muhammad,  whose 
"views  aro  in  force,  t tie  illegality  of  the  connection  is 
"  not  altered  even  by  the  fact  tbat  the  maiiiagc  was  contracted 
"  in  good  faith  and  in  ignorance  of  the  causes  which  rendered 
"  the  parties  unlawful  (Aaram)  to  each  other.  If  there  be  any 
"offspring  of  such  a  union,  it  does  not  acquire  according  to  the 
"  generally  accepted  Hanifi  doetiiues  tlie  status  of  legitimacy 
"  though  the  woman  has  to  observe  tie  customary  probation 
"  before  she  can  marry  again. 

"  All  this  as  shown  already  is  according  to  Imam  Abu 
"  Hanifa  and  Imam  Muhammad,  for  according  to  Abu 
"  Hanifa  eveiy  marriage,  which  is  vitiated  for  some  leason 
"  or  other  either  in  consequence  of  illegality  or  informality 
"  on  some  supervening  incapacity,  is  only  invalid,  and  the 
"  children  are  in  every   case  legitimate. 

"  Marriages  which  aro  not  vitiated  i  nd  reudered  illegal 
"  by  a  radical  defect  of  the  character  ab  >ve  described  staud 
"  on  a  different  fotting.  In  such  cases  consummation  generally 
"  speaking  removes  the  (law  to  the  legality  of  the  union. 
"  The  children  conceived  and  born  during  the  oxistence  of 
"  the   contract   are  held    to  be  legitimate." 

Then  follows  the  instances  of  such  invalid  marriages,  and 
among  them  is  quoted  the  following  from  Rudd-ul-Muhtar. 
:<  A   marriage  with  a   6fth  woman,  etc." 

The  counsel  for  the  respondent  pointed  out  that  the  last 
given  illustiation  had  not  been  quoted,  fully'  and  that  the 
illustration  given  by  the  author  of  Rudd-uI-Muhtar  was  that 
of  a  marriage  with  a  fifth  wife  duiing  the  iJdal  of  a  fourth. 
This  is  true,  but  it  does  not  at  all  affect  the  correctness  of  the 
view  taken  by  Amir  Ali  as  to  the  difference  between  the  doc- 
trines of  Abu  Hanifa  and  bis  two  disciples,  a  view  which  is 
in  perfect  accord  with  the  opinion  given  in  Baillee's  Digest 
as  already  quoted  in  full.  The  counsel  for  the  respondents 
attempted  to  argue  as  if  according  to  the  disciples  all  unlaw- 
ful marriages  aro  void  and  be  referred  to  the  last  paragraph  ou 
page  318,  beginning  with  "according  to  the  Imams"  already 
quoted  in  full.  But  this  attempt  is  obviously  futile  and  has 
no  foundation  to  stand  upon.  The  illegality  of  connection 
alluded  to  in  this  paragraph  lefcrs  to  prohibited  degrees  as  point- 
ed out  in  the  preceding  paragraph,  and  the  learned  counsel  was 
Unable   to   cite   ary  single  authority  to  suppoit    his  contention] 
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"that   .11    unlawful  marriages  are  void  according  to  the  ^cceptod 
doctrines   of    the   two    disciple,,   a   contention   which    moreover 
,  it,   the  authority  of  Fatawa    Alamgui    as 

is   distinctly   opposed  to   the  autnoiny  u 

quoted  in  BailWs   Digest. 

*  „o„p  269    of    the   same   treatise   on    the 
Thedisouss.onatp age  269   of  fiance   was 

question    of    -W--;fnom^fg   oa  th0    point   in  dispute, 
placed   ,n  argument   has    no    Ueaing  v  ^ 

-d    ^    i9    a"Ta;:a;TlP  of     -   boo.tm    *^-H* 

shows    that   ^ere  the  in  not  a0  when    the   inter- 

other  words  absolatelj    it   is  «•  & 

temporary    J"^J  „    Tagore  Liw    Lectures, 

J^Tnit  £"*    as    appears   from    the   following 
quotation  : —  . 

'  <■  Paragraph  1175-Prohibition  ef  marriage  is  of  two  kmds. 
.•  One  is  permanent  (or  perpetual)  prohibition  and  the .other  i. 
.«  not  permanent  prohibition  (that  is  to  say  temporary  probation). 
«  Paragraph  M70.-Permanent.(or  perpetual)  prohibition  ,s 
"established  by  Nusuh  or  consanguinity  and  Reza  or  fosterage, 
"and  by  Suhrccut  (connection  by  carnal  intercourse,  whether 
"  legal  or  not). 

-  Paragraph  U77.-The  women  who  are  prohibited  by  con- 
»aanKu  iy°  (or  Nusub)  are  those  who  are  specified  (Nussa)  by 
-  God"  ween  be  says,  ■  The  following  are  prohib.ted  to  you,  your 
"  mothers,'  "  to  the  end  of  the  text." 

Leaving   the  details   as  regards  women    who  are  prohib.ted 
reason   of   fosterage   and    Suhreeut   and  are  dis- 
cussed in  paragraphs  1 170  to  1202,  the  subject  matter    in  dispute 


runs 


Leaving   the  details   as  iu«»i^  » 

permanently  by  reason    of   fosterage   and    Sufti 
cussed  in  paragraphs  II 70  to  1202,  the  subject, 
in  the  present  case  is  explained  in  paragraph  1203,  wh, 
as  follows  :— 

"Paragraph  P203.— Now  as  to  women  who  are  not  prohibited 

-  permanently  (bat  temporarily)  sue),  worn,,,  are  of  seven  classes. 

"One  class    consists  of    a    woman  who   is  m  excess    of    the 

„lawtnl    namber,   and   the  lawful    number    for    a  free   man    ,. 

"four   women    whether   free  or  female   slaves.      ^ 

«lnd    if    1    fee    man    mrrries    five    women    conflecutively, 

"of  the  fifth   is  not    tahd,    bat    il    he  marries 

"by    one   contract    the    marriage    of  each    o^   them    is   invalid 

»(orvoid),/a«d  here  is  used  to  mean   bald.' 
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o,   but  ,t  is   clear  that   in  case  of  five  consecutive  marriages 
word  u.ed    is  3ytt »     ,-.«,,     U>e    fifth    j8    not         ,.,  ' 


Paragraph  1203  is  merely  a  free  rendering  in  English  langu- 
age of  paragraph  303  of  Fatawa  Kazi  Khan,  the  original  Arabic 
text   of  which    is  also   rep.iuted    at   the  end   of   the    Lectures. 

It  would  be  useful  to  quote  here  the  exact  Arabic  text 
of  Fatawa  Kazi  Khan  bearing  on  the  question  of  the  validity 
or    Otherwise   of    the   fifth    marriage    and    it    is    as    follows:— 

The  language  used  here  is  easily  intelligible  and  means 
that  if  a  free  man  marries  five  women  consecutively  the 
marriage  of  first  four  is  valid,  bat  the  marriage  of  the 
fifth  is  not  valid  (or  is  invalid),  and  if  ho  marries 
all  four  by  one  contract,  the  whole  contract  is  fasid.  The 
learned  author  of  the  Tago.e  Lectures  has  interpreted  the  word 
{Tl  wu:™!,^:?,  bf!ld  ™  VOidl  Th!s  m»*  °r  may  not 
tl 
invalid. 

This  is  a  very  distinct  and  direct  authority  in  favour- 
er the  defendants' contention,  and  it  seems  tome  to  be  almost 
impossible  to  get  over  it.  The  matter  is  placed  beyond  all 
doubt    by    the  context    itself. 

A  distinction  is  drawn  in  the  beginning  of  the  chapter 
between  perpetual  and  temporary  prohibitions,  and  the  fifth 
marnago  is  classed   amongst  the  lalter. 

The  question  of  paternity  is  dealt  with  by  the  author  in 
paragraph  342  of  his  work  (paragraph  1242  of  the  Lectures)  and 
there  ,t  is  distinctly  pointed  out  as  quoted  already,  that  if  a  man 
marr.es  a  woman  by  invalid  (fasid)  marria,e  and  has  inter- 
course  with  her,  then  the  descent  of  the  ehild  shall  (accord- 
mg  to  Abu  Banifa  and  Abu  Yusuf)  be  established  from  him 
Ue  only  point  of  difference  between  these  two  and  Muhammad 
•.emg  whether  six  monlhs  Bnonl(]  ,,„  ,,omifo(]  ^  ^  ^ 
ot   maniage  or   date   of  iotercourse. 

*hi.   is  as    clear  an   authority  as    could    be  demanded    and 

^; ; r,7M  a11  donbt that fi,u -»** -  «* 

•nvahd  and  that  (ho  ,ss„e  of  such  marriage  is  Wifimato 
0-rd.g  to  the  unau.mo,,  authority  of  Abu"  Hanifatd  his 
™   d*»,p|es.    The   discussion   on    page    101   of  the  Lectures 
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which  was  relied  upon  in  argument  by  the  counsel  for  the 
respondent  refers  to  permanent  prohibition  by  reason  of  con. 
Banguinity  and  fosterage,  and  is  wholly  inapplicable  to  the 
point    in    dispute    in  the    present    case. 

The  Arabic  text  I  have  quoted  from  Fatawa  Kazi  Khan 
is  reproduced  verbatim  in  Fatawa  Aiamgiri  at  page  391  under, 
the  section  dealing  with  mnharrimat  bil  ghair  (j«J  b  oU,^.) 
and  in  the  same  book  it  is  pointed  out  under  the  section  re- 
lating to  effects  of  fasid  marriages  at  page  466  quoted  al- 
i  eady  that  in  the  case  of  a  fasid  marriage  paternity  of  the 
child  is  established,  the  diffeience  being  as  regards  the  mode 
cf  counting  the  days  which  is  immaterial  for  the  present 
cafe.  The  conclusion  drawn  by  tho  author  of  Fatawa  Aiam- 
giri accords  therefore  exactly  with  the  view  laid  down  by 
Fatawa  Kazi  Khan,  viz.,  that  the  fifth  consecutive  marriage 
is  not  valid,  that  five  marriages  by  one  contract  aro  fasid  and 
lhal  in*  fond  marriage  legitimacy  is  held  to  be  established. 
The  following  is  the  complete  text  bearing  on  the  ques- 
tion as  given  in  Fatawa  Aiamgiri  at  page  466  as  translated 
by  the  official   translator. 

Chapter   VIII  relating  to  invalid   marriages  and    the  pro- 
visions   relating   thereto. 

"  When  a  marriage  is  found  to  be  invalid,  the  Kazi 
"should  effect  separation  between  the  husband  and  the  wife. 
"  In  case  there  has  been  no  cohabitation  tho  wife  shall  not 
"  be  entitled  to  a  dower  nor  will  she  te  required  to  serve 
"out  the  period  of  probation  (Iddat).  But  in  case  there  has 
"  been  copulation  between  the  husband  and  the  wife  tho 
"  latter  shall  get  the  dower  specified  for  her,  or  the  one  cus- 
"  tomaiy  in  her  family  (mahr-ul-misl),  whichever  is  the  lesser 
"  one.  The  viahr  will  be  allowed  only  in  case  it  has  been 
"  fixed,  but  in  case  it  has  not  been  fixed,  she  will  got  maht- 
"  ul-misl  no  matter  whatever  it  may  be  in  amount.  In  this 
"  rase  the  woman  shall  have  to  undergo  the  period  of  pro- 
■c'bation  andonlj  the  sexual  intercourse  shall  be  allowed  that 
"has  been  made  and  the  man  has  fully  enjoyed  the  object 
i<0f  his  contract.  The  period  of  Iddat  shall  be  computed 
••from  the  time  the  cancellation  of  nikah  has  been  mado 
.•between  the  pair.  This  is  the  opinion  held  by  the  three 
"  Imams,    vide  the    hfohit. 

"The  parentage  of  a  child  horn  as  issue  of  an  invalid 
•'marriage  will  be  established  an!  the  period  of  nusub  will 
"  be  computed   from  the  time   of   emulation  according  to  Imam 
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"  Muhammad  (poace  be  on  him),  and  on  this  is  the  fatawa. 
"  The  same  view  ia  held  by  Abnl  Lais  in  the  Tobyin.  In 
"case  of  the  invalid  marriage  no  mle  is  deforced  unless  copu- 
"  lation  has   taken   place." 

"If  a  person  effects  an  illegal  mairiage  and  retires  with 
"  the  wife  who  afterwards  gives  birth  to  a  child,  and  that  man 
"denies  having  had  cohabitation  with  her,  there  are  two  views 
"  on  this  point  by  Imam  Abu  Yusaf  (peace  be  upon  him).  In  one 
"  view  he  says  (hat  (he  nusub  of  tho  child  so  bom  will  be 
"  established  and  tho  mahr  will  become  due  and  iddut  neces- 
"  sary.  But  in  the  other  view  hs  says,  the  nusub  (parentage)  is 
"  not  established  and  the  mahr  and  the  iddat  do  not  become 
"  necessary.  In  case  tho  man  has  not  retired  with  tho  woman, 
"  the  child  born  shall  not  be  considered  as  begotten  by  him, 
"  vide  tho  Mohit." 

I  have  already  refened  to  D  ir-ul  Muhtar  and  to  Rudd-ul- 
Muhtar  as  showing  that  the  authors  of  these  commentaiies 
distinctly  recognizj  a  distinction  betweon  an  invalid  (fasid) 
and  a  void  (batil)  maniago.  The  following  quotations  from 
their  ommontaries  evidently  bear  out  tho  view  that  a  marriage 
with  a  fifth  wife  does  not  expose  the  delinqnint  to  ha1d°or 
punishment  under  Muhammadan  Law,  the  intercourse  with  the 
fifth  wife  is  therefore  not  zina,  and  the  issue  of  such  marriage 
is  legitimate.  I  tako  the  extracts  ns  printed  at  pnges  169—171 
of  Aizunnissa  Khaloon  v.  Kariniunniss i  Khitoon,  (')  at  the 
eud    of   the    judgment. 

"  If  the  man  who  has  sexunl  intercourse  claims  the  nusub, 
"  then  the  nitsuh  shall  bo  established  iu  the  first  class,  i.e., 
"  in  the  case  of  doubt  in  the  mo W  or  subject,  and  the  nusub 
"shall  not  be  established  in  the  second  elas*,  i{.  in  the 
"  case  of   doubt  in    the   act. 

"  And  there  is  no  punishment  also  in  the  case  of  Shubha- 
"  ul-aqd  (doubt  arising  from  tho  contract  of  marri  ige)  accord- 
ing to  Imam  Aim  Hanifa.  As  for  instance  when  a  man 
"has  sexual  intercouise  wi>h  a  maharim  (prohibited)  whom  ho 
•'  has  matiied.  Bat  Abu  Yusaf  and  Muh.mmad  have  held 
"  that  if  tho  man  was  aware  of  the  unlawfulness,  ho  shall 
"  be  subjected  to  hadd,  and  upon  this  fatawa  is  given  (Kludasa). 

"  But  preference  is  given  by  all  the  commentators  to  the 
''view  of  Abu  Hanifaand  therefore  it  is  preferable  to  give 
"  fatawa  according  to  this  view  :  so  it  has  been  said  by  Ka-nm 
"  in  bis  work  called   the  '  Tuslnvh.' 

(')  /.  L.  R.,  XZlll  Cole.,  131 
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"TB^t^laid  down  in  the  Kohistuui  that  fatwa  »  given 
"according  to  the  view  of  Aba  Yusuf  and  Muhammad.  And 
4ia  hJdown  inFath-ul-Qadir  that  the  same  ,h.t  »  lb. 
-  dass  called  Shabba-i-aqad)  belo,.g8  to  ibe  class  called  bbubba- 
«  i  mabal  ;  and  in  the  Shubha-.-mabal,  »«*«&  is  established  as  baa 
.<  betn  alrtadv  discnsnd.  Or  as  for  instance  sexoal  intercoorso 
..in  a  marriage  without  witness  :  in  this  case  tier,  .a  no 
«  punishment   in  consequence    of  doubt   of  marriage. 

The  following  is  the  consultary  by  Kudd  ul-Muhtor  on 
the  passage.  "As  for  instance  when  a  man  has  sexual  in- 
«  tcrcourse  with  wahram  wbcin  be  has  married. 

"  Whom  be  has  married  "  means  "  with  whom  he  baa   con- 

«  tracked    marriage  "    and  the   anther  of   the  Taumir-ul-Absar 

"has  used  the  word    mahram  generally    wilbtut  any  quahfica- 

"tion    and  therefore  'the  word/mo&ram   includes  those  women 

»  who  are    prohibited    on   account   of   nusub   or   of  reza   or   of 

■«  suhreeut,  and   the   author   of    the  Tanmir-nl-Absar   suggests 

"or  implies   that  if  a    man    married    the  manhuha   of  another, 

«  or  if  a  man  marries  five  women  by  one  and  the  aame  contract 

"  and   baa    intercourse  then  in  these  cases  there  is  no  hadd.     And 

«  this  is  by    concurrence   (of   all  these  Imams)  according  to  the 

"  most  approved  report. 

"The  reason     for     the    absence     of   hadd    accoiding     to 
..  Abu   Hanifa  is    clear,   the    reason    for    the  absence   of  hadd 
"  according   to   Abu    Yusnf  and   Muhammad   ia    this,  and   that 
"accoiding    to   them   doubt  ia  removed  only  when  among  the 
«  mahrams  there   is  one   regarding    whose  unlawfulness     there 
"is    concurrence    and   who   is    permanently   unlawful   (Bahvr) 
"I    say    that    the    above   is    stated   in     latub-ul-Qadri,   which 
'•goes   on    to   say   that   lawyers     whose     tradition   and   whose 
"  writings   aie    reliable,   as    for   instance   lbn-i-Manzur    have 
«  said   that   the    man    shall     be     subjected    to    hadd   according 
"  to    the     two    disciples     only    in    cases    of     those    who    are 
"  mahrams,   and    not  in    the    case    of  others     than    them    as   for 
.<  instance  a   majusi   woman   and  a  fifth  wife  and  the  mutadda 
"  of  another."     It    is    further    pointed    out     by    a    reference   to 
tther   anthoiitus   that   mahram    according    to    the  two    dis- 
ciples  means     perpetually    prohibited.     But   it    ia   unnecessary 
to    multiply    further   quotations    from    the   same  authois,  as  the 
extracts   alieady    given  establish   beyond  all  doubt  that  hadd 
is    not    established    or    applied    in    case    of    a    marriage    with  a 
fifth     wife,    nor     in    case     five     women     are    matried    by  one 
contract,    which     according   to   Kazi    Khan    is  fasid,  but   has 
been  interpreted   bj  the  learned  author  of  tLe  Tagore  Lectures 
91 — 92.  as  meaning  lalilor  void, 
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The  saino  view  ia  borne  out  by  a  refeienee  to  the  last 
two  lines  at  page  379  of  Rndd  ul-Muhlar.  It  is  slated 
there  that  tho  effect  of  intercourse  is  the  same  in  a  mauhuj 
and  a  fasid  marriage,  viz.,  that  the  punishment  is  dropped, 
the  parentage  is  established  and  (he  wife  is  entitled  to  re- 
ceive the  minimum  amount  of  dower.  The  passage  at  page 
380,  6 ret  two  lines,  does  not  give  instances  of  fasid  maniages, 
but  apparently  of  cases  where  (o  a  valid  marriage  a  void  con- 
dition is  attached,  and  amongst  (I.e.- e  aie  giveo  i be  instances 
of  marriage  of  two  sisteis  with  one  contract  or  ruairiage  of 
wife's  sister  during  her  iddut,  or  the  marriage  of  a  divorced 
wifo  or  marriage  with  a  fifth  duriig  the  iddat  of  the  fourth. 
An  inference  cannot  be  drawn  from  these  instances  as  was 
attempted  by  the  counsel  for  the  appellant  that  maniage 
with  a   fifth   wife   is  altogether    void. 

There  is  practically  no  discussion  of  the  point  at  issue 
in  either  Wilson's  Anglo-Muhammadan  Law  or  in  Hidaya 
and  the  references  to  these  authorities  given  in  argument  are 
therefore  of  no  use  or  value.  But  a  case  is  quoted  at  page 
2b0of  Alacnaghteu's  Principles  and  Precedents  of  Muhammadan 
Law,  which  directly  accords  with  the  view  quoted  already 
from  Fatawa  Kazi  Khan.  The  case  stated  is  as  follows  — 
"  If  it  be  established  that  a  Muhammadan  did  marry  four 
"  women,  who  are  strictly  speaking  his  slaves,  his  maniage 
"  with  them  is  null  and  void  and  his  subsequent  marriage 
"  with  a  free  woman  is  not  in  reality  a  fifth  marriage,  and 
"  it  is  a  good  marriage  during  the  lifetime  of  the  slaves,  but 
"  if  the  four  women  are  not  strictly  and  legally  his  alaves, 
"  marriage  with  them  is  permitted  by  law,  and  a  subsequent 
"  marriage  with  a  fifth  woman  is  a  fifth  maniage,  and  con- 
"  scquently  invalid,  but  dower  is  due  after  consummation  of 
"an  invalid  marriago.  So  also  tho  parentage  of  tho  offspring 
"  of  an  invalid    marriage  is  established    in    the   husband." 

It  remains  to  consider  tho  two  judicial  decisions  referred 
to  by  the  counsel  for  the  respondents,  vis.,  Muhammad  Allahlad 
Ehan  v.  Muhammad  Ismail  Khan  (<)  and  Aizunnima  Khato„n  v. 
Karimunissa  Khahon  (*).  Tho  former  dealt  with  the  question 
of  acknowledgment  under  Muhammadan  Law  and  is  not 
relevant,  but  the  latter  is   somewhat  in  point. 

The  question  at  issue  in  tho  Oalcutta  case  was  tho 
validity  or  otherwise  of  a  marriagB  with  the  sister  of  a  wife 
who  is  legally  ma.ried,  f.nd  it  was  held  that  such  a  marriage 
is    void    and  the    issue  by  the  marriage   is    illegitimate. 
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It  was  found  that  such  marriage  is  distinctly  prohibit- 
ed  by  the  Koran,  that  it  his  generally  been  treated  as  a 
void  marriage  by  writers  and  commentators  on  MuhammadaD 
Law,  that  it  actually  falls  within  the  class  of  those  females 
who  are  prohibited  by  reason  of  affinity,  and  that  a  precedent 
■was  quoted  in  Macnaghten's  Priuciples  and  Precedents  of 
Mnhammadan  Law  at  page  267,  which  distinctly  showed  that 
the  marriage  was  void  and  the  issue  illegitimate.  The  only 
authority  im  favour  of  the  view  that  the  marriage  was  not 
void,  but  was  only  invalid,  was  a  passage  in  Fatawa  Alamgiri, 
founded  on  the  authority  of  another  work  which  was  not 
traceable,  and  under  the  circumstances  it  was  held  that  the 
solitary  authority  given  in  Fatawa  Alamgiri,  which  was  not 
shown  to  have  been  accepted  by  any  other  commentator 
during  the  last  &00  years  and  which  was  opposed  to  so  many 
conflicting  opinions  in  other  commentaries  and  the  distinct 
prohibition  in  the  Koran,  which  placed  such  marriages  on  the 
same  footing  as  a  mirriaga  with  a  daughter-in-law  and  a 
mother-in-law,  was  not  sufficient  to  justify  a  finding  that  such 
marriage  was  only  invalid  and  not  void.  If  the  same 
reasoning  were  applicable  to  the  present  case,  doubtless  the 
same  conclusion  ought  to  be  arrived  at.  But  the  circum- 
stances   of    the   present   case   are    entirely   different. 

As  pointed  out  at  the  outset  marriage  with  a  fifth 
wife  is  not  placed  in  the  Koran  in  the  fame  category  as 
prohibited  marriage  by  reason  of  consanguinity,  affinity,  or 
fosterage.  The  subject  of  marriage  of  fifth  wife  is  treated 
in  a  different  place  and  a  different  verse,  and  the  language 
used  is  not  at  leash  on  the  fnce  of  it  si  mandatory  and 
prohibitory  as  in  the  case  of  a  marriage  with  a  wife's 
sister. 

Not  a  single  authority  was  quoted  at  the  hearing  whorn 
by  any  commentator  saoh  marriage  had  directly  been 
treated  or  described  as  void  or  batil.  On  the  other  hand 
Fatawa  Kazi  Khan,  which  distinctly  treats  of  the  marriage 
of  the  wife's  sister  as  batil,  speaks  of  marriage  of  a  fifth, 
wife  as  not  valid,  and  even  the  word  fasid  is  not  used. 
Similarly  while  a  precedent  is  found  in  Macnaghten's  work, 
page  tb7,  treating  marriage  with  a  wife's  sister  as  void 
altogether  a  precedent  is  given  at  page  26C,  which  shows 
that  marriage  with  a  fifth  wife  is  invalid  and  the  issue 
of  such  marriage  is  lawful  heir.  Tho  same  conclusion  is 
arrived  at  by  a  discussion  of  the  subject  by  Baillee  and 
A™;*  AH    white   Wilson's   work  on   Anslo-Muhammadan  Law 
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aud     Hidnya,   Grady,    Hamilton   are   altogether   siUnt   on    the 
subject.     Under   the  circumstances  it  appears    to   me    that  the 
direct   authority    of    Patawa   Kazi   Khan  supported  by  Fatawa 
Alamgiri     and     a    precedent   from   Macnaghten's   work   ought 
to   prevail    in    tho   absence  of   any  conflicting   opinion  in  other 
commentaiios.     There   is  a  dictum   at  page   144   of   Aizunnissa 
Ehatoen's  case  which  is  opposed   to  this   view,    but   the  dictum 
is     obviously     obiter,    as   there    was   no   question   at  issne   in 
that     case    as     regards     the     legal     nature     and   effect   of   a 
marriage   with    a   fifth    wife    in  addition    to  four  living  wives 
and   the   matter   ii   referred   to  only  by  an  assumed   analogy. 
I    would,  therefore,  hold   that  the  miriiage   of   Khurshaid  Jan 
with  Sardar   Muhammad  Ibrahim  Khan   was  iuvalid   and   not 
void,     and     that     thorofoie    defendant     2    is     legitimate    son 
and  entitled  to  succeed  to  his  father's  estate  as  a  co-sharer  with 
his  brothers,     plaintiffs-respondents.     In   airiving   at  this  con- 
clusion  I     have   not     taken     into   account    or    considered   the 
plaintiff's    own      conduct     in     recognizing   defendant     2   as    a 
lawful     heir,    nor    the    royal   descent   of    Sardar    Muhammad 
Ibrahim,   nor    the     argument   pressed    by    the  counsel  for    the 
respondent      that      a     finding    favourable      to     defendant      2 
would   encourage    polygamy    1    have  left  tho  plaintiff's  couduot 
out  of  account,  as   it  was   alleged  that  the  recognition  was   due 
to  legal  misconception,  although  it  is  a   strong   circumstantial 
corroboration  cf  the  conclusion  now  arrived  at,  that  the  plaintiffs 
themselves  actually  admitted   legitimacy  of  defendant  2   in  the 
succession  certificate   proceedings.     I  have   given   no  weight  to 
the  argument  that  polygamy  would  be  encouraged   if  defendant 
2    were   to     succeed,     as.     I    believe    the     religious     fanction 
contained  in  the   Koran  limiting  marriages  to  four  wives  aud 
the  economic   condition   of  the   people  are    sufficient  guarantees 
that  a  fifth   marriage  would,  if  at  all,   be  of  a  rare    occurrence. 
Anyhow   tha   law   has  to    be    interpreted    in   the   abstract     on 
the  strength  of  authorities,  which    presumably  have    interpreted 
it  with  due   regard  to  the  true   interests  of   Islam.     One   thing, 
however,   is  clear,  viz.,   that   the   spirit   of   Mam,   as   of  other 
laws,   is    against    basfatdising   children.     It   allows   in   certain 
cases,  and    subject   to     certain    qualifications     and     limitations, 
paternity    to   be   established    even   by    acknowledgment.     The 
onus  would    therefore    rest  on   those    who  allege   that   a   child 
born    as   the  issue  of   a   proper    contract  of    marriage   with   a 
female,    who  is   a   fitting   subject  of    marriage    and    not   unfit 
as  prohibited   females   are,   is   really   illegitimate,    because    the 
number   expressly    permitted  by   the     sanction     of    Al    Koran 
was    esccedod.      This    onus  in   my   opinion   the    respondent  a 
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have  failed  to  discharge  by  quoting  any  prec.se  author- 
ity directly  in  point,  while  as  pointed  out  already  the  pre- 
ponderance of  weight  is  decisively  in  the  opposite  d.rect.on- 
I  would  therefore  on  the  findings  already  given,  if  my  learned 
brother  agrees,  dismiss  the  appsal  of  defendant  1,  accept  the 
nppeal  on  behalf  of  defendant  2  and  dismiss  the  smt  agamst 
him     leaving  the   parties   to    bear  their  own   coate   throughout. 

Johnston*,    J.-I  agree  generally  in  the  reasoning  and  the    3nZ  ^1907 
conclusions  of   my  learned  colleague.    The   order  of   the  Bench 

is   as    stated  by  him. 

Appeal   allowed. 

No-  7- 

Before  Mr.  Justice  Kensington  and  Mr.  Justice  lal  Chand. 
BANSI  DHAR  AND   ANOTHBR,--(P"intiffS),-  a 

APPELLANTS,  / 

>  Ambllate  Sidb. 
Versus  i 

CHnANGARAM,-(DEFMD.NT),-RESPONDENT. 

Civil  Appeal  No  986  of  1906.  / 

feUMw*    lustitution-Bemoval  of   a  duly    constituted    manager-Die-    * 
„,,■„(„  temvle  committee  to  r,n-ove  i*c  eating  manage,  and 
TZZ'T^LlT-rrocetore-BeUg^     J* -   i*     ** 

LcZlu  IS -CM  Procure  Me,  1882,  Section  539. 

Brid  that  a  duly  constituted  manager  of  a  religious  instilutwn 
e^nftberemovedfromhis  office  otherwise  than  by  *  cml  smt  xnsUtuted 
3k.  previous  sanction  obtained  under   £aher  Sect.ons  U    and.  18 

Itisnot^n  to  a  .elf^nstituted  temple  committee  in  the  event  o 
^putewUh  the  manager  either  to  suspend  or  remove  hun  from  office  or 
to  appoint  another  in  his  place. 

Application  to  the  Punjab  of  Bengal  RegulaUon  XIX  of  IBM. 

/„,^,  HosWar/wr  Division,  dated  10th  August  190b. 
Sohan  Lal,  for  appellants. 
Sakh  Dial,  for  respondents. 
The  judgment  of   the   Court  was    delivered  by 

1MNW,   J-Tbe  principal   plaintiff-appellant   in   this  25th  March  190 
ease   is  Bansidbar,     who    succeeded  to  the  managers^ £  the 
emple   in   or   about    1888     and    was  <"W"*J*™£ 
made  by  Government   m  1865  under 


■  I,,,     institution. 


Ai      regards    the    other  plaintiff 
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Gheplia  it  is  Dot  clear  that  he  has  so  far  been  recognised 
by  the  Revenue  Authorities  as  entitled  to  be  associated  in 
the  management  or  to  share  in  the  munfi  grant  in  succes- 
sion to  his  brother  Beli,  who  died  in  1900.  There  was  a 
dispute  between  the  two  men  at  mutation,  and  by  order 
of  the  Collector,  dated  16th  January  1902,  mutation  was 
suspended,  the  parties  being  referred  to  a  Civil  suit.  They 
settled  their  diffeiences  in  the  Civil  Court,  but  we  do  not 
know  whether  the  airangf  ment  made  between  them  has 
ever  been  recognised  by  the  Collector.  The  point  is  not 
material  for  purposes  of  the  present  cose  as  the  broad  ques- 
tion to  be  decided  by  us  is  whether  the  plaintiffs'  family 
has  been  rightly  dismissed  from  the  management  in  March 
1904,  and  we  are  not  now  concerned  with  the  rights  of 
the  plaintiffs  inter  se.  The  plaintiffs  may  therefore  be  treated 
as  joint  in  interest  even  if  theie  should  not  as  yet  have 
been  any  formal  order  admitting  Ghrplia  to  a  share  in  the 
management   or  muafi. 

The  suit  was  instituted  by  plaintiffs  in  October  1904 
in  consequence  of  their  ouster  in  March,  and  following  Bawa 
Suhhram  Das  v.  Barham  Puri  (1),  it  has  been  cirrectly  held  that 
no  previous  sanction  is  required  for  such  suit.  Tho  Courts  have 
differed.  The  District  Judge  decreed  in  plaintiffs'  favour  for 
their  leinstatement,  but  the  Divisional  Judge  reversed  this 
decision  and  dismissed  the  suit,  and  the  case  is  now  before 
us   on   further   appeal  by    the  plaintiffs. 

The  circumstances  of  the  case  and  the  main  points  for 
consideration  appear  sufficiently  from  the  judgments  of  the 
Lower  Courts,  and  though  the  case  is  of  some  importance, 
it  is  not  necessary  for  us  to  discuss  it  at  great  length. 
We  are  satisfied  that  nothing  like  a  sufficient  case  has 
been  established  for  depriving  plaintiffs  of  their  position  as 
managers  of  the  temple.  W«  feel  obliged  to  say  that  in  so  far 
as  their  ouster  is  the  result  of  executive  action,  that  action 
(though  clearly  taken  solely  in  what  was  understood  to  be 
the  best  interests  of  the  temple  institution)  has  not  been 
guided  by  a  proper  consideration  of  tho  circumstances  under 
which    plaintiffs'  management  has  been  impugned. 

There  is  nothing  on  record  to  show  that  the  plaintiff 
Bansidhar  after  his  formal  appointment  as  manager  in  1888 
neglected  his  duties  or  abused  his  trust  in  any  way  up  till 
the  date  of  Beli  Ram's  death  iu  1900.  He  may  have  done 
so  but  there   is  absolutely     no     evidence     on    the    point,   and 

(,')122P.  B.,  1800. 
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are 


bound   to   go   by  the   facts   as   disclosed    in   the  suit 
Even   now    there  is   not   a  scrap   of   evidence   against   bur .of 
morality,   waste  of   institution     funds    or   even    of    gene  a 
unfitness    for    his  position,    and    looking   to   the  fac tha     the 
Committee   appointed   in  190!    under   the    presidency     of   the 
Raia  of     Lambagraon     was     willing     to     retain     him   in   hw 
po      subject   only    to    a    condition    that  he  should  find  security 
Z  a  sum  of    Rs     1,200,  we   can  only   suppose  that 
ebarge    of    incompetency   .as   brought  against  him-    Tbec.dc* 
for   provision   of   security   may   or   may  not    have  been   just, 
fiable     but   it   was   certainly    not    justifiable     to     require     the 
plaintiffs    to   find   this   considerable   sum    within   a  week   and 
to  dismiss  him   from   hiB  post  merely   because   he   d.d   not  or 
could   not   comply   with   so  harsh  a  condition. 

The   circumstances   leading    up    to     this     Committee's   ap- 
pointment and  also   to    some   extent   explaining   their   require- 
ment   of   security    from  the    plaintiffs   are   as   follows.     On  the 
16th   September    1902  a  petition    was  presented  to  the  Deputy 
Commissioner    complaining     of     neglect    of     four     institutions 
including  this    Sujanpur   Temple.     The    Deputy    Commissioner 
enquired   into   the   matter,   found    that  the     Sujanpur   Temple 
was    being   neglected,   and    asked     the     Raja    of   Lambagraon 
to    appoint  a    Committee  to  ensure  better  arrangements.     What 
the    Deputy   Commissioner    himself    overlooked,  and   what  was 
apparently     never     brought     to    the     notice    of    the     Baja   of 
Lambagraon   was     that  Bansidhar    could     not    bo   fairly  held 
responsible   for   recent   neglect.     From  1900  onwards  the  whole 
of     the    muafi     grant     by     which    the  institution    was   mainly 
supported   had    been   sequestered     in     consequence  of  the   dis- 
pute  between     Bansidhar     and     Gheplia.     We    can   make   no 
conjecture    as   to   why    this  ccuise   was  taken   by   the   Deputy 
Commissioner,   but    his  various     orders    on  the   petition    leave 
no   doubt   as  to   the  facts.     For  the  two  years  preceding  the 
petition,   and   for   the   further      H  years     till    Bansidhar  was 
ousted    from  the    management     the     supply     of   funds    to   him 
was     withheld,    and  it   is   hardly  a    matter     for  surprise    that 
under    these     circumstances   the   temple    had   a   neglected   ap- 
pearance    by    1903  and    still     more   so    by    1901.     So  far  from 
Bansidhar  being  to  blame  we  have    it    in  evidence   by   the  first 
and    principal     witness     for     defendants,     namely   Devi    Dial, 
described   as  wazir   of  the  temple,   that  Bansidhar  during  this 
three  years'  period  borrowed  and   spent    Rs.   2,000  to   try    and 
keep    things    going    satisfactorily.     The    statement  may  be  an 
exaggeration,    but    it    no    doubt    concetly  indicates  the  straits 
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to  which  ho  was  reduced  for  apparently  no  fault  of  his   own. 

He    was   still  the  muafidar  and  as  such  entitled  to  the  money 

grant  till  he  was  superseded. 

We    do     not     suggest    that     the    District    Officers    have 
not  authority  to  withhold  a  grant  for  sufficient  reason,  but 
they  Ect  in    this  manner,  the  manager's    difficulties  should  be 
taken  into  account. 

We  feel  bound  to  accept  the  appeal  for  these  reasons,  but 
as  it  is  always  possible  that  the  plaintiffs,  though  now  re- 
instated, may  hereafter  fail  to  carry  out  their  duties  properly, 
it  is  desirable  to  make  it  clear  what  course  should  in  that 
case  bo  pursued. 

So  far  as  the  muafi  grant  is  concerned  the  executive 
authorities  hare  the  right  of  superseding  a  munfidar  for 
improper  application  of  the  funds  entrusted  to  him,  and  in 
that  case  they  have  the  sole  responsibility  for  appointment 
of  his  successor  within  the  conditions  of  the  original 
grant. 

In  regard  to  the  management  where  there  is  a,  duly 
constituted  manager,  the  position  is  correctly  stated  by  the 
District  Judge  towards  the  end  of  his  judgment  whero  he 
discusses  issue  2.  There  is  a  misprint  in  the  paper  book 
and  what  the  District  Judge  really  laid  down  was  that 
"  if  the  people  object  to  a  manager,  it  is  for  them  to  bring 
a  Civil  suit."  This  is  the  proper  course  to  take,  and  for 
such  Civil  Suit  previous  oanctiou  is  required  under  either 
Sections  14  and  18,  Act  XX  of  1863  or  Section  539,  Civil 
Procedure  Code.  It  is  not  open  to  a  self-constituted  Com- 
mittee in  the  event  of  dispute  with  the  manager  to  take  the 
matter  into  their  own  hands,  and  if  they  do  so,  they  run 
the  risk  of  a  successful  suit  by  the  ex-manager  for  reinstate- 
ment. This  is  a  remark  of  general  application,  and  in  each 
particular  case  it  has  to  be  considered  whether  the  previous 
sanction  for  a  suit  should  bo  obtained  under  Act  XX  of 
186?  or  under  Section  539,  Civil  Piocedure  Code.  It  has 
been  held  that  Bengal  Kegulation  XIX  of  1810,  was  under 
Act  XX  of  1863  applicable  to  the  Province  for  reasons  given 
in  Gohal  Bam  v.  Kahani  Bam  ('),  whero  tho  point  was  carefully 
considered  in  regard  to  a  somewhat  similar  teniplo  institution  in 
Kulu. 

We  make  these  remarks  for  general  guidance,  as  casei 
of  the  kind  are  now  not  infrequent  and  there  is  a  good 
^cal    of   misunderstanding   in    Civil   Courts  as    to  tho    way  in 
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referrCd  t0'  •  fpfl      The  decree  of   the   Divisional 

o!   ii.tiffs  is  r»tov,d  with   costs  to.gbo.t 

.4y>peaZ  aZ!ou>eci. 

NoT,-The  following  is  the  unpublished  case  referred  to  in  the   above 
judgment. 
Before  Mr.  Mice   Robertson  and  Mr.  Justice  Rensmgton. 
BHAGWAN  DA3  AND  orHERS,-(Dm*D«mO,-  v 

APPELLANTS,  | 

\  Appbllatb  Bids. 
Versus 


HARDIT   SINGH  AND  OTHERS,-^*™), 
RESPONDENTS. 


Civil    Appeal  No.  359  of  1901. 
|**r  appeal  fi^tKe  decree  of  W.  0.  Benouf,  Esanre,  Additional 

FtiJ.a  L»  *****  »•"■*  M  w  January  1901- 

Sukh  Dial,  for  appellants. 
Gonldsbnry,  for  respondents. 

The  jndgment  of  the  Court  was  delivered  by  i905 

Kkssisoton,   J-For  practical   purposes  th,s   „   a  su.t    for 
removal    of     the    malants    of    an    institution    known    as  Dera 
Guru     Nanak     Sar    in     the   village  Takhtupura.     T be    lower 
Courts  have   concurred     in     finding   that    the    ^      ■«• 
misconducted    themselves  or  mismanaged  the    mst.tut.on   to   an 
estent  justifying   their  removal,    and  have  g.ven  the  plaxot.ffs, 
m  to    representatives   of   the  village  body,  a  decree  for  removal 
0     tho   defendants   from  possession   of    the   constable    ar  a 
0      and   attached   to   the   institution.     The  decree,  obviously 
Active   in  so   far    as  it   make,  no  arrangements  for  carrymg 
ofteinsluon     and    d,„    not    say    who    is    entitled    to 
possession,   hut   this   was  unavoidable    under   the  inamven.  nt 
Lm  in    which    the  suit  is  bronght,  the    pla.nt.ffs    not   having 
armed   themselves   with    anything   in   the  nature  of  a  mandate 
to   the    Civil  Courts,    under  Section  539,  Civil  Procedure  Code, 
to  enable  the  latter   to  deal    with    the   case  completely. 

The     original     defendants    were   Bhagwan  Das   and  Ram 
Das.     It   appears  that  the  latter   did   not  authorise   Bhagwan 
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Das  to  inclade  his  name  as  an  appellant.  He  has  since 
died  and,  as  no  authorised  representative  appears  in  his  behalf, 
his  name  has  been  strack  oat  and  the  appeal  proceeds  in  the 
name  of   Bhagwan    Das   alone. 

The   general  principles  upon  which  cases  of  the  kind  should 

pJ^r^    Pe  ,kid  d°Wn  in  Sam  BuKknfDam  v    BarU.n 

^S^PM  "•  Htm  **  <*>'  -  *~  »*  - 
In     the     present  ease  it   is  clear   enough    that   the   land 

attached  to  the  institution  was  made  over  from  village  property. 

The    assignment     was    brought   about   through    the     influence 

was  hm.ted  to  remission  of  the  revenue.  .  The  muaji  grant 
has   been    since    rcsnmed. 

<  It  is  no  doubt  reasonable  to  urge  that  as  the  institution 
is  supported  by  village  land  the  villagers  ou»ht  to  have 
some  control  over  the  management,  and  from  this  point  of 
view,  we  are  reluctant  to  interfere  with  the  decision  of  the 
Lower   Courts. 

_  Bat  as  a  matter  of  fact  the  management  ha,  not  been 
in  village  hands,  and  n,  reprwenUti™  of  the  villas 
asserted  a  right  to  control  the  succession  to  tho  mahantshin 
when  ,t  passed  from  the  previous  holders,  Partab  Das  and 
Naram  Das.  Both  these  men  are  now  dead,  bit  Partab  Dw 
was  alive  when  the  suit  was  instituted  and  glVa  evidence 
befoie  the  local  commissioner.  It  is  clear  that  he  appointed 
Bhagwan  Das  as  his  successor  without  interference,  though 
possibly  ,u  accordance  with  arrangements  made  through  tho 
actual  brotherhood  or  Mek  to  which  he  belong.  It 
can  hardly  be  said  that  the  villagers  have  established  a 
customary  right  to  intervene,  even  if  there  was  the  clearest 
proof  of  gross  misconduct  by  the  defendant  Bha»wan  Das 
Their  proper  curse,  if  they  de.ired  a  change,  would  have  been" 
to   move  either  Partab  Das  or  the  bhek. 

still  ^M  fcar"-ag  t0,  th9  eVlI°'10°  a»PW««W  cassis  weaker 
-hi.     Ihe     m.sconluct     chiefly  allog,,  a,u,ut    Bu^„    Dll 

lis  H  /l"1  aUd9S*rabla  dM0''  thlt  h-ti™  up  false 
aseS    tha     he  ^appropriates   the     pMUftll   fl,m    ,,    ,     .    ° 

and   that  he  allows  the    buildings  to  fall   into  di.re  pair.     Th 
only   cadence   brought    by  pUilltiffl    ia  Ooirt  wiJ  ^     Qf    ™9 
neighbouring  ^ildars,  but  a  number  of  witnesses  were  e*a  m    ed 
by    a  commissioner.     We  have  heard  that   evide. 


0)  122  P.  B,  mo  {^y~^ 
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cannot 
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treat  it  a.  establishing  auy  definite  charges.  Narain  Singh, 
lambardar,  and  many  other  proprietor*  of  the  village  are 
distinctly  in  favour  of  the  defendant  Bhagwan  Das.  Other 
pomona  mostly  belonging  to  other  village?,  testify  against 
hia  bat  the  strongest  point  alleged  even  by  them  is  that 
Bhagwan  Das  carries  off  the  produce  of  the  land  and  makes 
it  over  to  bis  preceptor  in  EUoke,  some  six  miles  off.  There 
is  considerable  doabt  how  far  even  this  is  true.  At  any 
rate  Bhagwan  Das  is  not  charged  with  gross  immorality  or 
even  with  waste  by  alienation  of  the  land,  while  such 
allegations  as  are  made  against  his  character  are  so  vague 
that  they  may  well  be  prompted  merely  by  some  private 
grudge. 

The  village  is  so  far  from  unanimous  about  the  defendant 
being  an  improper  person  for  the  office  of  mahant  that  we 
cannot  accede  to  a  claim  brought  by  two  self-constituted 
representatives.  Even  if  we  as.ume  that  these  persons 
are  acting  for  the  good  of  the  village  shrine  and 
without  interested  motives,  we  cannot  hold  that  they  have 
established  their  case.  The  Lower  Courts  do  not  seem  to 
have  sufficiently  examined  the  evidence  upon  which  tbey 
have  given  plaintiffs  a  decree.  It  is  clear  that  no  such 
overwhelming  case  has  bee  i  made  out  as  to  justify  the 
Civil    Courts  in  the    strong    measure    of    interference. 

The  defendants'  appeal  is  accordingly  accepted  and  the 
plaintiffs'   suit   is   dismissed   with   coats  throughout. 

Appeal  allowed. 


No-  8- 
Before  Mr.  Justice  Kensington  andt)Mr.  Justice  Chitty.  >    ] 
WADHAWA  MAL,— (Defendant),— APPELLANT, 
Versus 
WADHAWA  AND  OTHERS,-(PtAiOTnras),--RESPON DENTS. 
Civil  Appeal  No.  1 101  of  1905. 
Custom— Alienation— Sale  by  limited  owner— Necessity— Failure  to  pruua 
necessity    vith    respect    to  a  fraction   of  the   consideration -Competency    to 
convert    note  into   mortgage— Own  <    of   a    married  woman 

to   represent   a    minor    in   an    Appellate  Oourt— Civil   Procedure  Code,  1882, 
Sections  446,  467,  582,587. 

,.    son   ol   a   limited  owner  to  contest  a  sale 

of  homo  'l'1'  i,,was 

converted  into  a  mortgage 
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merely  because  a  fraction  of  the  purchase-money  was  not  proved  to  have 
been  for  necessity  or  might  possibly  be  fictitious  in  whole  or  in  part 
especially  where  the  suit  is  collusive  and  the  amount  of  the  purchase- 
money  proved  I"  In'  tor  necessity  is  not  very  much  below  the  real 
value  of   the   property  sold. 

Quaere,— Can  a  married  woman  who  acted  as  next  friend  of  a  minor 
in  an  original  Court  legally  continue  to  represent  him  when  he  becomes 
respondent  in   a  Court  of  appeal  ? 

Further  appeal  from  the  decree  of  W.  Cheiis,  Esquite,  Divisional 
Judge,  Sialkut  Division,  dated  \-Lth  November  1905. 

Sukhdial,  for  appellaut. 

Beni  Pcrshad,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Kensington,  J.— In  this  caso  the  plaintiffs  are  minors 
suing  for  a  declaration  that  a  sale  effected  by  their  father 
shall  not  affect  their  interests  as- reversioners.  In  tho  fiist 
Cooit  they  were  represented  by  their  mot  hi  i  as  next  friend, 
and  to  (his  there  was  uo  objection  nrdci  Fiction  445,  Civil 
Procedure  Code. 

The  vendee-defendant  has  appealed  successively--  to  the 
Divisional  Judgo  and  to  this  Court,  naming  the  mother  as 
guardian  of  tho  minors  in  their  capacity  of  plaintiffs.  The 
question  Las  been  raised  whether  the  mother  cau  continue 
to  represent  them  notwithstanding  the  provision  of  Section 
457  that  a  inariied  woman  cannot  le  appointed  a  guardian 
for   tho  suit. 

No  luling  has  leen  traced  directly  hearing  on  the  point, 
and  if  we  were  called  on  to  decide  the  question  we  should 
have  to  do  bo  with  reference  to  the  provisions  of  Chapter 
XXXI  of  tho  Code  as  a  whole,  read  with  Section  582  and 
Section  587.  Put  shortly  the  donbt  is  whether  the  term 
"guardian  for  tie  suit"  is  properly  applicable  to  the  re- 
presentatives of  a  minor  plaintiff  when  he  becomes  respondent 
in  a  Couit  of  Appeal,  or  whether  such  representative  is 
s-till   to  be   regai deil    as   the   plaintiffs'   next   friend. 

We  have  placed  the  alternatives  before  the  appellant's 
pleader  and  left  it  to  him  to  elect  whether  ho  will  proceed 
with  Ihe  apjeal  as  it  stands.  After  consideration  he  has 
elected  to  proceed,  taking  any  risk  there  may  possibly  be  of 
(he  niinois  hereafter  contending  that  their  mother  was  incapable 
of  acting  as  their  guardian  in  the  Appelate  Courts.  Under 
these  ciicumstances  we  do  not  consider  it  necessary  for  this 
Court   to   take    the  matter   up   of   its   own    motion. 
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We  have  then  to    deal    with    the    decree    of    the    Lowor 
Appellate  Court  on  its  merits. 

The  sale  in  question  is  that  of  the  23rd  June  1900, 
covering  sumo  94  kanals  sold  for  Rs.  2,390.  The  whole  of 
the  land,  except,  possibly,  one  small  plot,  had  already  been 
mortgaged  by  the  vendor's  father  in  1890  and  1895  for 
Rs.  1,800,  and  judging  by  the  revenue  assessment  of  Rs.  25,  the 
remaining  equity  of  redemption  can  have,  been  worth  com- 
puatively  little,  especially  as  there  was  a  clause  in  the  principal 
mortgage  prohibiting  redemption  for  40  years.  On  the  face 
of  it  "the  sale  transaction  should  not  therefore  bo  too  closely 
Bcrntinized,  there  being  no  reason  to  suppose  that  it  was 
act  of  reckless  extravagance  or  wanton  alienation  with 
the   object  of  injuring  the  minors'  interests. 

The  First  Court  fonnd  that  legal  necessity  was  proved  for 
R3.  1,600  only,  covered  by  the  1S90  mortgage  alone,  and 
oonverted  the  sale  into  a  mortgage  for  that  amount  with 
effect  from  the  vendor's  death. 

The  Lower  Appellate  Court  very  properly  allowed  Rs.  200 
on  the  second  mortgage  of  1S95;  and  two  other  items  of 
Rs  150  and  R<.  40,  disallowing  only  the  sum  of  Rs.  400  said  j 
to  have  been  paid  in  cash  to  the  vendor  at  registration.  It  t 
therefore  modified  the  dccroo  to  the  extent  of  Rs.  390  in  } 
f  our  of  the  vendee,  though  still  converting  the  sale  into  a  j 
mort™<ro,  n,l(1  ns  tn0  P'ainlitEa  accopted  tho  decree  there  is  I 
now  "n(T  question  about  Rs.  1,990  out  of  the  nominal  purchase-! 
money  of  Rs.^390. 

Wo  think  that  even  on  his  own  findings  the  learned 
Divisional  Judge  might  very  well  have  upheld  the  sale.  The 
plaintiffs'  suit  is,  as  he  points  ont,  clearly  collusive,  and  if 
the  purchase-money  had  been  put  at  Rs.  1,990  it  could 
hardly  have  been  said  that  tho  land  was  being  sold  at  a 
nrice  so  obviously  below  its  real  value  as  to  justify  interference 
by  tho  Courts. 

We  do  not  see  why  a  vendee  should  be  put  in  a  woise 
position  merely  because  he  enters  aa  pari  consideration  an  item 
which  may  possibly  be  fictitious  in  whole  or  part,  where 
that,  item  is  only  a  fraction  of  the  purchase-money  and 
where  the  sale  would  bo  unobjectionable  if  it  is  left  out  of 
account. 

Bat  apnrl  from  this  it,  is  by  no  means  certain  that  the 
entire  Rs.  400  is  fictitious.  Lioking  to  the  previous  mortgages 
the    vendor     was   not  elenly   committing   a  wrongful  act    in 
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selling  tbe  land  for  what  further  sum  it  would  fetch.  The 
sale  as  a  sale  was  necessary  enough,  aud  if  the  vendor  was 
ablo  to  raise  a  small  sum  in  c  ish  bo  much  the  better  for 
him.  The  doctrine  of  necessity  should  not  be  pushed  to  such 
extreme  lengths  as  to  Say  that  a  man  cannot  part  with 
land  inherited  from  his  father  with  an  encumbrance  repre- 
senting nearly  its  full  value,  unless  ho  can  strictly  account 
for  every  rupee  which  the  sale  may  brino;  to  him.  It  is 
far  better  that  he  should  sell  that  portion  of  his  property 
which  is  practically  useless  to  him  or  his  heirs  than  that 
he  should  run  up  fresh  debt  to  ultimately  burden  th.3 
unencumbered    portion    of    his    estate. 

The  case  appears  to  ua  one  in  which  the  Courts  ought 
not  to  give  discretionary  relief  by  way  of  declaratory  decree. 
The  sale  was  not  such  a  transaction  as  can  be  fairly 
impeached  on    tbe   son's   behalf  at  the  espouse  of  the  vendee. 

Tho  appeal  is  accordingly  accepted  and  plaintiffs'  suit 
is  dismissed  with  costs  throughout  in  favour  of  the  vendee- 
defendant. 

Appeal  allowed. 


No-  9- 

Before  Mr.  Justice  Shah  Din. 
KARTAR  DEV*,— (Plaintiff),— PETITIONER, 

Tiers  us 

SB.RASTI    AND  ANOTHER,— (Defendants),— 

RESPONDENTS. 

Civil  Revision  No.  817  of  1906. 

Jurisdictioyi  of  Small  Cause  Court— Suit  to  recover  movable  property  or  its 
value  deposited  for  safe  custody— Suit  relating  to  ,i  trust— Small  Cause  Court 
Act,  1887,  Schedule  II,  Article  \H— Non-service  of  some  of  the  plaintiff's 
witnesses— Power  to  dismiss  suit -Civil  Procedure  Code,  1882,  Section  158. 

Held,  that  a  suit  for  the  recovery  of  movable  property  or  its  value 
alleged  to  have  been  deposited  for  safe  custody  with   the  defendant   is  not 

a  suit  relating  tVi  trust  within  the  meaning  of    Article    is  of  the     i ad 

Schedule     In     Hie     Provincial      Sin  ill      Cause    Courts'    Act   ami     is    therefore 
cognizable    by    a   Small    Cause    Court. 

Hell,  ids,',  that  a  Court  has  no  power,  after  taking  part  of  the  oral 
evidence,   to  dismiss   summarily   a   plaintiff's  suit   without   even  entering  on 

the  merits  men  I,    i» ,    1 1 n ■   rest  of  the  plaintiff's  witnesses  who   had 

been  summoned  through  Court  to  attend   on   the   dale  of  hearing   were  not 
served. 
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Petition  for  revision  of  the  order  of  B.  Fittpatrielt,  Esquire, 
District  Judge,  Rawalpindi,  dated  20th  June  1905. 
Hukam  Chand,  for  petitioner. 
Nannk  Chand,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :- 

BHj    L  J-The   questions   for   decision   in  this  ease  are     30**  ^»U907. 
Aether    the   District   Judge   had   no  jurisdiction   to    hear 

mall    cause 


he  appeal  because  the  suit  as  laid  was  not  a  small  cause 
being  excepted  from  the  cognisance  of  the  Small  Cause  Court 
under  Schedule  II  to  Act  IX  of  1887,  and  (2)  whether  the 
First  Court  acted  with  material  irregularity  in  the  exero.se  of 
ita  jurisdiotion  in  having  dismissed  the  suit  under  Section 
158  Civil  Procedure  Code,  because  of  the  non-attendance  of 
the'  plaintiff's  witnesses,  without  considering  the  evidence  on 
,l,e    record,   which    the   plaintiff    had  already  produced. 

As  regards  the  first  question,  1  think,  after  giving  my 
best  consideration  to  the  matter,  that  the  suit  was  a  small 
cause  and  that  the  District  Judge,  therefore,  had  juried.* 
lion   to  hear   the   appeal. 

The  suit  is,   as   I   understand  the  plaint,  by   the   plaintiff 
Jiassammat     Kartar    Devi,     who  claims   to  be   the  sole  heir 
of    one   Baba    Ram     Singh,     for   Rs.    240,  being  the   value     of 
movable     property    (consisting  of    Rs.  200  in  cash    and   jewels 
worth   Rs.  40)   which  is   alleged   to   have   been   deposited  for 
safe  custody   with  the     defendants   by    Baba    Ram    Singh   and 
which  the   defendants  decline  to  restore  to  the   plaintiff.     It   is 
Olear  therefore,  that  the  suit  as  laid  is   one  for   the   recovery   of 
movable    property     or    its    value    and    not  one   "  relating    to    a 
trust  "  within  the  meaning   of  Article  18  of  the  second  Schedule 
to   the    Provincial  Small  Cause  Courts'    Act.     In  Section    3    of 
A  t   II  of  18S2  a  "  trust  "  is  defined  as  "  an  obligation  annexed 
«  to    the     ownership     of   property   and    arising  out   of   a  con- 
..  ndenoe  reposed  in  and  accepted  by  the  owner,  or  declared  and 
"  accepted   by    him  for    Ihe    benefit    of    another,    or    of   another 
m  ana    the  owner."     Sections  5  and  6  of  the    same  Act  lay  down 
the  conditions   essential    to  the   validity   of  a    "trust  in   rela- 
„lioll    io    movable    property"    and    indicate  the    circumstances 
ndel    winch    such  a  trust    is   created,    oue   circumstanco   being 
the  transfer  of    the   trust   property   to  the  trustee  unless   tho 
.  at   is   declared   by  will  or  the  author  of  the  trust   is  himself 
be   the  trustee.    There  is  not  the  remotest,  indication  in  the 
plaint  or  in  the  pleadings  of  the  parties  that  any  "  trust  "such 
is   would  even   indirectly   satisfy   the   above  requirements  was 
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created  in  relation  to  the  movables  for  recovery  of  the  value 
of  which  the  present  suit  has  been  brought,  aad  the  pleader 
for  the  petitioner  was  unable  to  cite  to  me  a  single  authority 
in  support  of  his  contention  that  Artiole  18  of  Schedule  II 
to  Act  IX   of    1837  applied   to  this  case. 

I    hold   therefore  that  the  suit  as   laid  was    a   small  cause 
and    that    the    appeal   lay   to  the  District  Judge- 
In  regard  to  the  second  question,  I  am  of  opinion  that  the  peti- 
tioner's contention  must  prevail.    The  order  of  the  Munsif  passed 
under  Section  158,  Civil  Procedure  Code,  runs  as  follows  : — 

"  No  witness  again  of  plaintiff,  not  being  served  I 
"  therefore  decide,  having  waited  for  more  than  two  months 
"  for  those  witnesses,  to  proceed  under  Section  158  and  dis- 
"  miss  the  suit  with  costs."  The  District  Judge  on  appeal 
justified  this  order  by  observing  that  the  hearing  of  the 
case  had  been  adjourned  no  less  than  four  times  on  account 
of  tho  plaintiff's  omission  to  pny  in  process  fees  for  sum- 
moning witnesses,  and  also  owing  to  her  absence  on  the  date 
of  hearing  when  the  suit  was  dismissed  in  default,  and  then 
restored  to  tli e  pending  file  on  cause  for  absonce  being  shown. 
But  whatever  may  have  been  the  plaintiff's  laches  or  want  of 
diligence  in  prosecuting  the  suit  during  its  earlier  stages, 
it  is  manifest  that  she  was  in  no  way  to  blame  nor  did  she 
bring  herself  within  tho  pale  of  tho  penal  provision  of  Section 
158,  Civil  Procedure  Code,  if  her  witnesses,  who,  it  seems, 
had  been  summoned  through  Conrt,  were  not  served,  and  did 
not  therefore  attend  on  the  date  of  hearing.  There  is  uo- 
thil  g  in  the  rather  summary  judgment  of  I  he  Munsif  to 
show  that  any  of  the  conditions  precedent  to  an  order  being 
pas  sed  under  the  aforesaid  section  exictl-d  in  this  case,  and 
I  cannot  find  from  tho  record  that  time  had  specially  been 
granted  to  tho  plaintiff  to  cause  tho  attendance  of  her  witnes-es 
or  to  perform  any  other  act  necessary  to  the  further 
progress  of  tho  suit.  That  being  so,  tho  sti  ingent  provisions 
of  Section  VB  should  not  have  been  made  use  of  by  the 
Munsif,  for  it,  has  been  ruled  more  than  once  by  this  Court 
that  it  in  under  very  exceptional  ciroumitanees,  and  only 
when  no  other  provisions  of  tho  Code  are  applicable  to  a 
case,  that  resort  should  bo  had  to  that  section  (see  Kale 
Shah  v.  Shahabal  Shah  (')  and  Panna  Lull  v.  Bull  (-)  ). 
Apart  from  this,  the  Munsif  had  no  power  to  dismiss  the 
suit  summarily  without  considering  the  evidence  which  the 
plaintiff  had  already  produced,  inasmuch  as  all  that  Section  158 
(•)  80  P.  R.,  1899.  (')  30  P.  B.,  1906. 
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empowers  a  Court  to  do,  under  the  circumstances  specified, 
is  "to  proceed  to  decide  the  suit  forthwith,"  •.  e.t  to  decide 
the  suit  upon  the  materials  on  the  record  at  the  time  when 
the  Court  elect,  so  to  proceed.  It  appears  that  no  less  than 
four  of  the  plaintiff's  witnesses  had  been  examined  in  Court 
before  the  last  date  of  hearing,  and  yet,  because  the  rest 
of  the  'plaintiff's  witnesses  who  had  been  summoned  to  attend 
on  tho  said  date  wore  not  served,  the  Munsif  felt  justified 
in  wholly  disregarding  the  evidence  which  was  already  upon 
the  record  and  in  dismissing  the  suit  without  even 
s0  much  as  alluding  to  that  evidence.  Surely,  for  a  sum- 
mary procedure  of  this  character  there  is  no  warrant  ,n 
Section  158,  Civil  Procedure  Code,  and  it  cannot  be  counte- 
nanced in  any   shape   or    form  by  this  Court. 

Tho  result  is  that  1  set  aside  the  judgment  and  decree 
of  the  District  Judge,  which  affirmed  the  decree  of  the  Munsif, 
and  direct  the  latter  to  take  up  the  case  at  the  stage  it  had 
reached  when  the  order  under  Section  158,  Civil  Procedure 
Code,  was  passed  and  to  proceed  with  it  in  accordance  with 
law. 

Tho  petitioner  will  get  her  costs  throughout. 

Application  olkwed. 


No   10 

Before  Mr-    Justice    Robertson    and    Mr.   Justice 

Lai  Chand. 

NIDHANA.-CPuiNTiriO.-APPKLLANT, 

Versus 

SHAMAN    AND    ANOTHER  .-(Dwendabtb),- 

RESPONDBNTS. 

Civil  Appeal  No.    875  of  1904. 

,     .,„,„   „f  „  Ma*  agnaU  in  prince   of  near 
,.„„„,„„,,   -KhM*  M  of  the  Amrits»r  Virtrat. 

*W  tot  by  custom  »»ong  Khatta  .tats  of  to  Amritsar  Dis- 
„,,,,  tllr  ,,,,„,„,„„"  „f  a  distant  agnate  is  valid  in  the  presence  el  near 
collateral*. 

Further    appeal  fio*   the   decree   of  J.   Q.    M    Bennie     Esyure 
Additional     Divisional     J„dge,    Anritsar      Bmmm,     dated 
15th  June  1904. 
Oertel,  for  appellant. 
Shelverton   and   Vishnu  Singh,  for  respondents. 


ArriLtiTi  Sidi. 
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The  judgment  of  the  Court  was   delivered  by 

1st  Now.   1906.  ROBERTSON,    J. — In    this    case  one    Shaman,    a    soilless  pro- 

prietor of  the  Ami  it  sat-  District,  has  adopted  a  distant 
agnate.  The  plaintiffs  are  his  near  relatives,  one  a  bi other 
and  others  nephews,  who  contend  that  Shaman,  who  is  a  Jat, 
got  Khakka,  of  tho  Amritsar  District,  was  bound  to  adopt 
one  of  them.  They  rely  entirely  on  the  entry  in  the  liiivaj- 
i-am  of  1865,  and  in  this  Court  Mr.  Oertel,  counsel  for 
the  appellant,  did  the  same.  The  entry  itsolf  ia  clearly 
only  indicatory  and  not  mandatory.  It  merely  says  that 
the  adoption  should  be  from  among  agnates,  and  that  a 
beginning  should  bo  made  with  the  nearest.  It  is  clearly 
not  intended  to  force  a  near  agnate  upon  the  adoptor,  who 
is  inimical  to  him  or  unsuitable,  or  unsatisfactory  to  him 
for  any  cause.  But  apart  from  this  only  possiblo  interpre- 
tation, it  is  shown  that  there  have  boen  a  number  of  cases 
in  which  the  question  has  been  very  carefully  considered 
and  the  right  to  adopt  a  most  distant  collateral  in  pre- 
sence of  a  near  one  has  been  found  to  bo  fully  proved. 
The  list  of  cases  referred  to  is  given  at  pages  5  and  6 
of  the  paper  book  in  the  judgment  of  this  Court  aud  is 
appended  below,  and  the  learned  counsel  for  the  appellant 
was  not  able  to  attack  them  in  any  way.  Both  Courts  have 
agreed  that  among  the  Kbakka  Jats,  who  are  under  the 
same  rules  as  other  Jats  of  the  Amritsar  District,  a  sonlees 
proprietor  is  competent  to  adopt  a  more  distant  collateral 
in  presence  of  nearer  ones.  Wo  entirely  concur  in  that 
view,  against  which  nothing  cogent  has  been  urged  in  appeal. 
The   appeal    accordingly     fails    and    is     rejected   with   costs. 

Appeal  dismissed. 

APPENDIX 

Of  instances  produced  by  the  parties  in  the  course  of  the  trial. 
The  plaintiffs  cited  the  following  instances  :— 
(a).  Civil  Suit  No.  26,  decided  on  the  26th  Juno  1903' 
by  the  Court  of  Mnnshi  Brij  Balab  Singh,  Munsif,  1st  class, 
Khazana  aud  others,  caste  Jats,  plaintiffs,  against  Kahna  and 
others,  caste  Jats,  defendants,  claim  for  declaration  of  the 
invalidity  of  the  adoption.  Tho  parties  were  Jats  of  tho  Gil 
tribe.  The  ceremonies  required  for  an  adoption  were  not 
proved  to  have  been  observed.  Henco  a  decree  was  passed 
in  favour  of  the  plaintiffs. 
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(b).  Civil  Suit  No.  53,  decided  on  tbe  23rd  January 
1903  by  tbe  Court  of  Hafiz  Muhammad  Ynsuf,  Munsif,  Ut 
clasp,  Gnrdit  Singb  and  others,  caste  Jats,  plaintiffs,  v. 
Uh.M  Singb  and  otbera,  defendants,  claim  for  declaration  of 
tbe  invalidity  of  a  gift.  This  is  no  instance  as  tbe  subject 
matter  of  suit   is   a  gift. 

(r).  Civil  Suit,  No.  145,  decided  by  tbe  Court  of  Rai 
Khnsbal  Singb,  Mnnsif,  1st  class,  on  the  18ft  April  1893, 
Phnla  and  others,  caste  Jat,  plaintiffs,  v.  Sahib  Dad  and 
others,  caste  Jat,  defendants,  claim  for  possession  of  cultnr- 
able  land.  In  this  case  tbe  defendants  urged  the  plea  of 
an  adoption,  which  was  not  proved.  The  deed  of  adoption 
was  forthcoming,  bat  the  performance  of  tbe  ceremonies 
wis  not  r.  ived.  Hence  a  decree  was  passed  in  tbe  plain- 
tiffs' favour. 

(ti).  Suit  No.  226,  decided  by  the  Court  of  Rni  Diwan 
Chand  on  the  15th  March  1898,  Makba  Singh  and  others 
caste  Jat,  plaintiff.,  v.  Kala  Singh  and  others,  defendants, 
claim  for  possession  of  land.  In  this  case  although  tbe 
defendants  urged  the  plea  of  adoption,  yet  it  was  not  proved, 
as  at,  tbe  time  of  the  execution  and  completion  of  the  deed 
of  adoption,  tbe  adopter  was  on  his  death-bod.  Hence  a 
decree    was  passed    in    the  favour  of  the  plaintiffs. 

The  defendants  quoted  the  following  instances  in  re- 
futation : — 

1.  Civil  Snit  No.  121,  decided  by  the  Court  of  Sardar 
Mnl  Sin2h,  Mnnsif,  1st  class  on  the  31st  May  1893, 
Snndar  Singh.  cns*e  Jat,  i\  "R-icr  Singh,  residents  of  mama 
Batala,    claim    for   deolarition  of  the    invalidity  of  the  adoption 

in  presence  of    the   plaintiffs.     The   parties    helonered  to   the  Hal 
The    adoption     -vas     proved.     In     the      presence     of    tbe 
plaintiffs,  near  collaterals,  the   adoption  of   a  distant     collateral 
was  maintained. 

2.  Civil  Suit  No  6.  decided  bv  Sardar  Mohammad  Aslam 
Ha yat  Khan  on  the  31  «t  A'i<?n-t  1903.  Ishar  Sins*  and 
others,  cn9*o  Jat,  pUintiffa,  v.  Tabla  and  others,  residents 
of  mauzi  Ealla,  defendant"",  Haim  for  possession  of  a  certain 
land.  The  defendants  urged  the  plea  of  adoption.  Tbe  custom 
was  proved.  In  this'  case  the  question  of  remoteness  and 
nearnem  was  not  raised.  Hence  tbe  plaintiffs'  claim  w 
dismissed. 

3.     Civil     Appeal    No.    51,   decided    by    tbe    Court    of    the 
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and  others,  caste  Jat,  plaintiffs-appellants,  v.  Mangal  Singh 
and  others,  residents  of  mauza  Sita,  defendants-respondents, 
upholding  the  order  of  the  Court  of  Shevkh  Amir  Ali,  Munsif, 
1st  class,  dismissing  the  plaintiffs'  claim  for  the  invalidity  of 
an  adoption,  -with  reference  to  the  custom  prevailing  among 
Jats  belonging  to  the  Bal  tjSt.  The  custom  of  adoption  was 
proved.  Moreover,  it  was  held  in  this  case  that  a  distant 
collateral  could    be   adopted  in  the  presence  of  a  near  collateral. 

4.  Civil  Appeal  No.  ?1±,  decided  by  the  Court  of  Addi- 
tional Divisional  Judge,  Amritsar,  on  the  6th  January  1900, 
in  re  Hukam  Singh,  defendant-appellant,  v.  Sohan  Singh 
and  others,  plaintiffs-respondents,  appeal  from  the  order  of 
the  Court  of  Rai  Dhanpat  Bai,  Munsif,  1st  class,  who  passed 
a  decree  for  possession  of  the  land  in  favour  of  the  plain- 
tiffs. The  parties  belonged  to  the  Bal  tribe  of  Jats.  The 
custom  of  adoption  as  well  the  custom  of  adopting  a  remote 
collateral  in  presence  of  near  collateral,  was  proved,  although 
this   custom  was   opposed    to  the  Riwaj-i-am. 

5.  Civil  Appeal  No.  319,  decided  by  the  Court,  of  the 
Divisional  Judge,  Amritsar,  on  the  12th  August,  1899,  in  re 
Nand  Singh  and  others,  Jats,  and  Snltano,  plaintiffs-appel- 
lants v.  Jiwan  Singh  and  others,  caste  Jat,  defendants- 
respondents,  appeal  from  the  order  of  Bai  Dhanpat  Bai,  Munsif, 
1st,  class,  dismissing  the  plaintiffs'  claim  for  invalidity 
of  the  adoption.  In  this  case  the  custom  of  adopting  a  dis- 
tant collateral  in  the  preience  of  a  near  one  was  proved. 
Henoe  the   appeal    was   dismissed. 

6.  Civil  Case  No.  10,  decided  on  the  26th  March  1893 
by  the  Court  of  Rai  Bhagwan  D,),s,  Mnasif,  of  the  1st  class, 
in  re  Natha  Singdi  and  othei's,  caste  Jat,  residents  of  mauza 
Unchei,  plaintiffs,  v.  Kala  Singh  and  others,  claim  for 
declaration  of  the  invalidity  of  the  adoption.  In  this  case  the 
custom  of  adoption  was  proved,  and  a  distant  collateral  came 
out  successful. 

7.  Civil  Suit  No.  94,  decided  by  the  Court  of  Bai  Diwan 
Chand,  Munsif,  1st  class,  on  the  6th  February  1899,  in  re 
Ishar  Singh  and  others,  caste  Jat,  plaintiffs,  v.  Kesar  Singh 
and  others,  defendants,  claim  for  cancellation  of  an  alienation 
of  a  certain  land.  In  this  case  the  deed  of  adoption  was 
proved.  Thoro  was  no  question  of  a  distant  collateral  against 
a  n»ar  agnate. 
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Appeixatb  8id«. 


if  r.  Justice  Chatterji,  CLE.,  and  Mr.  Justice 
Bobertson. 
RAJO  AND  AXOTHER,--(Defsndasts),— APPELLANTS, 
Versus 

KARAM  BAKHSH  AND  OTHERS,— (Plaintiffs),— 
RESPONDENTS. 

Civil  Appeal   No.  460  of  1900. 

by  sonlesi   proprietor  of  ancestral  tm- 
:  us  standi   of  the  collaterals  of  the  eighth 
degree   to  eontest   such   alienation— Rattal   Juts   of  Julio,   tahsil  Lahore. 

jn  a  which   were   Rattal  Jats  of  mau:a  Jallo,  /ahsil 

Lahore  a  soilless  proprietor  made  a  bequest  of  his  entire  estate,  includ- 
iuK  the  ancestral  immovable  property,  to  his  daughter.  The  collaterals 
of  the  eighth  degree  contested  the  alienation.  Held,  that  the  latter  had 
failed   to   prove  tha  hey    were   entitled  to  contest  the  aliena- 

tion or  to  succeed  in   preference   to   the  daughter. 

Further  appeal  from  the  decree  of  H.  Maude,   Esquire,  Divisional 
Judge,  Lahore   Division,   dated   1th  March  1900. 

Muhammad  Shah,   fur  appellants. 

Tirath   Ram,   for  respondents. 

This  appeal  came  on  for  hearing  before  Chatterji  and 
Robertson,  JJ.  The  Court  remanded  the  case  for  further 
enquiry   by    the    following  judgment   delivered   by 

ROBBBTSOH,   J.— The     point   involved   in    this    case  is   one    16th  Novr.  1904,. 
of     consideiablo    impoitance    and    the   decision    of   this    Court 
upon     it     will     no    doubt    be    taken   as   a    precedent.     We   do 
not   feel  at  present   that    wo  axe    iu   a   position   to  decide  it 
satisfactorily. 

The  claimants  on  the  one  side  are  collaterals  as  far 
distant  as  the  eighth  degree  from  the  deceased,  whose  property 
is  in  question,  and  ou  the  other  side  are  the  daughters  of 
the  deceased,  iu  whose  favour  deceased  had  made  a  will. 
The  fact  of  thia  will  having  been  executed,  wo  understand, 
ia  nut  disputed.  The  question  of  onus  has  not  been  fully 
considered,  and  tho  facts  ou  the  record  are  meagre.  It  is 
true  that  in  Mr.  G.  C.  Walker's  volume  of  Customary  Law, 
page  10,  answers  by  Jats  extremely  antagonistic  to  the 
rights  of  daughters  are  given,  but  wo  feel  that  in  the 
case  of   Mu  hammadan   Jate,  the   view    expired  may  possibly 
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be  too  unreserved,  and  we  think  it  very  desirabla  that  a 
full  enquiry  should  be  made.  The  views  expressed  in 
Arur  Singh  v.  Lachmi  (')  mast  be  considered  with  the 
remarks  on  the  same  point  iu  Dilatoar  v.  Jatti  (8).  Especially 
in  connection  with  the  rights  of  daughters  it  is  frequently 
found  in  practice  that  custom  allows  collaterals  within  a 
certain  degree  to  exclude  females,  while  it  denies  the  right 
to  those    further   lemoved. 

This  is  pointed  out  in  Rattigan's  Customary  Law,  page 
15,  paragraph  10,  and  many  of  the  judgments  to  which  our 
attention  was  drawn,  vi*.t  Haidir  Khan  v.  Jahan  Khan  (3J, 
Gurdittav.  Preman  (4),  Banjhi  Khan\.  Kamun  (9),  Jim  v. 
Gahiya  (")>  Ladhu  v.  Daulati  (7),  Arut  Smyh  v.  Lachmi  C1), 
Lehna  Singh  v.  tutu  (*),  Bamzan  Shah  v.  tiohna  Shah  (v), 
Ohatra  v.  Vera  (10),  MussammU  Gulab  Khatan  v.  Miuu 
Muhammad  ("),  Karm  Din  v.  GurdMa  (12),  Nizam  Din  v. 
Shahabud-dni  (ls),  Hanun  s.  Jahana  (»•),  bear  on  this  point. 
We  think  it  desirable,  therefore,  to  remand  the  case  for  a 
fnll   enquiry   on  this   point. 

Jssus — 

(1)  The     deceased      Raushan    having     made   a   will    in 

favour  of  his  daughters  bequeathing  his  immovable 
property  to  them,  can  the  plaintiffs,  beicg  collaterals 
of  Raushan  in  the  eighth  degree,  contest  this 
alienation,   Raushan    beiug  a    childless  full  owner  V 

(2)  Who     would   be    entitled    to   succeed    to   Raushan's 

property,  the  daughters  or  colluterah  in  the  eighth 
degree,   in  the   abeence  of  a  will  ? 

The  question  of  onus  being  an  extremely  doubtful  one, 
we  do  not  hx  the  initial  onus  on  either  paity,  but  direct  that 
each  side  shall  be  allowed  to  produce  all  the  evidence  they 
can  obtain,  the  onus  being  equally  on  both.  The  enquiry 
will  be  made  by  the  first  Court  and  the  learned  Divisional 
Judge  in  forwarding  the  return  will  kindly  give  us  the  aid 
of  his  opinion. 

On  receipt  of  a  return  to  the  above  order  of  remand 
the  judgment  of    the  Court   was    delivered   by 


O)  75P.fi.,  1898.  f»)  135  P.  K.,  1894. 

(•)    2  P  B    1901.  (»)   60  P.  B,  1889. 

I')  50  P.  K.,  190*.  (»•)  92P.fi,,  1879. 

IM48  P   K.,  1889.  (")    5  P.  P.,  1898. 

(•)  1?9  P.  B.,  1889.  ('•)  101  P.  fi.,  1893. 

(•(  98  P.  B.,  1891 .  (' l )  108  P.  B.,  1900. 

(M126P.fi.,  1890.  (")71  P.  fi,  1904. 
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for   further  enquiry  on    two  issues  :  - 

m     The     deceased     Raushau     having   made   a    w.U   in 

favour  of  his  daughters  bequeathing  his  immovable 

property  to  then,,  can  the  plaintiffs,  being  collaterals 

of   Raushan     i.    the   eighth    decree,    contest    th,S 

alienation,  Raushan  being  a  childless  full  owner  ? 

,..,     Who    would     be    entitled    to    succeed    to   IWhan's 

property,  the  daughters  or  collaterals  in  the  etghth 

decree,    in    the   absence   of  a    will  ? 

It  13  admitted    that    Ran.han's  alienation  of  the  property, 

,    lit      -   righ*   of   the    daughters  to    succeed    even    w.th- 

Zt     a     wiU,    conld    not    he   contested    as   regards    Raushan » 

Beli-acqnired  property. 

TlpftrtiesareMuhammadanRattaWateofJano,faW 

"7  careful     enquiry   has  been    made,   albeit   instances   of 

...„   alAe   are    not   numerous,    and    botli    tne 

real     value   on  eUh  -  ^    ^^ 

Dl9tnCt     the "rVl ft    of    the    daughters    to    succeed    in   presence 
r^aterL    el    Iheeighlh   degree,    even  when  the  daughters 

righto    are   fortified    by   a    w.U. 

The   auction   of  mm   was  deliberately   left  open   by  our 

^reTnd  of  16th  November  1904  which  should  be  read 

with  this.  . 

The    daughters     arc     in     possession   and  have   clearly    a 
,       hie     title     by    right    of   succession    and    under  the  w.U. 

Bhow    a   superior  title. 

U  .withstanding     the    views     of     the     Lower    Courts,    we 

■       the    ci-hth  degree,    to  oust  daughters  in    whose   favou      a 

:„;     as  Dal.tted,y     been     esecuted,    must    be  held    to  fad. 

.    •■,    hT  the  Fall  Bench  in  Mussammat  Bano  v.  Fateh 

£     Z  Z  pLtaHy  Lto,ed  the  view  taken  for  many  Veare 

..j::,:-?r;-'.r..w:-^--rs:.:::: 

"the  daughters"^ _ 

0)48  P.  H.,  1W3i  V.  B. 
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Wo  do  not  dispute  the  logic  of  the  principles  laid  down 
in  Arur  Singh  v.  Lachmi  (')  to  which  judgment  one  of  the 
Judges  of  this  Bench  was  a  siguatory,  but  it  is  impossible 
to  coutest  the  view  that  as  a  matter  of  fact  custom  iu  this 
matter  is  not  based  upon  pure  logic  aud  that  it  is  a  fully 
and  practically  uuiversally  recognised  principle  that  near 
agnate  collaterals  have  power  of  veto  as  regards  alienatious  and 
preferential  rights  of  succession  iu  respect  of  daughters  which 
are  not  recognised  in  respect  of  more  distant  collaterals  as 
pointed  out  in  Bilawar  v.  Mu^ammat  Jatti  (2),  this  13  con- 
stantly found  to  be  the  case,  and  is  based  upou  sound  views 
of  common  sense  and  expediency.  As  a  matter  of  fact  pedigree 
tables  which  extend  beyond  the  seventh  or  eighth  degrees,  are 
in  most  cases  as  visionary  as  those  which  in  the  case  of  some 
exalted  families  derive  descent  from  the  sun  and  moon,  uud 
the  people  fully  recognise  this.  And  though  Hindu  Law  in 
its  strictness  is  never  followed  iu  agricultural  communities, 
yet  the  influence  of  ideas  iuherent  in  Hindu  Law  is  certainly 
not  without  its  effect  upon  customary  law  in  the  case  of 
Hindu  tribes  or   tribes  of   Hindu  origin. 

Now  iu  the  well-known  Full  Bench  Ruling  iu  Gujar  v. 
Sham  Das  {■>),  which  is  the  foundation  of  the  modern  ex- 
position of  the  agnatic  theory,  it  is  very  clearly  laid  down 
by  Plowden,  J.,  page  248,  that  "custom  varies  as 
"  to  the  degree  of  propinquity  which  entitles  a  collateral 
"  to  interpose."  It  has  been  found,  as  a  rule,  that  collaterals 
beyond  the  fifth  degree  or  at  most  the  seventh  degree  of  relation- 
ship are  not  recognised  as  entitled  to  control  the  action  of  a 
Bonless  proprietor  in  respect  of  disposition.  No  Full  Bench 
Ruling  has  so  far  as  we  know  ever  receded  from  that  posi- 
tion,  and  we  believe  it  to  be  nioro  iu  accordance  with  the 
facts  than  the  more  logical  view  taken  in  Arur  Singh  v. 
Lachmi  C1)  as  has  been  recently  said  in  another  judgment 
of  this  Court:-"  The  true  spirit  of  customary  law  is  neither 
"more  nor  less  than  the  custom  which  is  proved  to  exist." 
Dilaivar  v.  Mussammdt  Jatti  (*).  Very  good  reasons  have  been 
given  in  Ala  Bakhsh  v.  Bala  (*)  for  holding  that  the  view 
taken  in  the  well-known  Full  Bench  Ruling  in  Gujar  v.  Shim 
Das  t3)  ia  correct  and  that  the  fifth  aud  the  seventh  degrees  arc 
in  general  the  limits  within  which  collaterals  are  entitled 
to  contest  an  alienation,  iu  our  referring  order  a  large  number 
of  rulings  was    quoted    and  it  was    decided    that    there    was    iu 


(•)  75  P.  A,  1808.  (»)  107P.fi.,  1887  F  11 
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this  case  no  presumption  in  favonr.of  the  rights  of  the  col- 
late! als  in  the  eighth  degree  to  oust  the  daughters.  The  Judges 
of  that  Bench  were  the  same  as  those  who  decided  Arur  Singh 
v.  Mua&ammai  T.  ichmi  (*). 

There  being  no  presumption  in  favour  of  the  plaintiffs, 
although  there  was  no  presumption  against  them,  can  they 
,  made  out  a  sufficient  case  ?  No  doubt  there 
ia  alarge  amount  of  oral  evidence  of  males,  but  such  evidence 
ia  defeasance  of  the  rights  of  females  recalls  to  one's  mind 
the  remark  attributed  in  the  fable  to  the  tiger  when  he  was 
shown  the  picture  of  a  tiger  running  away  from  an  old  woman. 
"  If  a  tiger  had  painted  the  picture  he  would  have  been  eating 
"the  old  woman."  No  women  are  able  to  come  forward  to 
proteel  their  own  interests  and  it  behoves  us  to  bo  the  more 
careful   to  see  that    they   are   not  unduly   sacrificed. 

Now,  although  tho  instances  may  not  be  very  perfectly 
established  as  to  all  particulars,  there  is  no  doabt  that  there 
have  been  two  instances  of  the  succession  of  daughters  in 
lage  of  Jallo  itself  in  which  the  land  in  question  is  situate. 
On  the  other  hand  there  certainly  is  no  reliable  evidence 
of  any  collateral  as  far  removed  as  the  eighth  degree  having 
successfolly  contested  an  alienation  to,  or  succession  by,  a 
daughter  among Muhammadan  Rattal  Jats-  Arjin  Singh,  P.  \V. 
6,  mentions  8  case  in  which  he  himself  being  a  collateral  of 
the  tenth  degree  contested  an  alienation,  bat  the  record  of  the 
can  was  not  produced.  Bhagat  Singh,  P.  W.  10,  mentions 
per  contra  a.  casa  of  daughter's  son's  succession.  The 
other    install  is    of     claims     by    col- 

laterals within  the  seventh  de  '<■••     ir  are  too  vague  to  be   of  any 
value.      Aft  »r  whole    record    and    consider- 

ing the  authorities  on  the  point,  Qujar  v.    Sham    Das  (2),    Ala 
Bnkhsh  v.Bala    (>),    BVira    Bin   v.    Qurditta    (*),    Bilauxu     v. 
Jatti    ('),  Arur  Singh  v.  Lachmi  ('),  hhtr   v.  Ganda  Singh  ("), 
which     arc    nearly     all    q noted    in    our    referring    order,     we 
are   of   opinion    that    the    plaintiffs  have   not   established    any 
ior    right    and    that  their    suit  must  fail.     We  accordingly 
:'    the  appeal    and    dismiss  the  claim     with  costs    through  - 
ground    that   it    is   not  shown    that   collaterals   of 
ghth   degree  have  the  right  to  contest    an    alienation    to   a 
daughter  or  to  succeed  in  preference    to  a    daughter  among  the 
i  ibe   of  Rattal. 

Appeal  allowed. 

(M  75  P.  R.,  1898.  OKU  P.  K.,  1893. 
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No-  12- 

Before  Sir   William    Clark,    Kt.,  Chief  Judge,  and 
Mr.  Justice  Reid. 

i  ALLAH  DITTA  AND  OTHERS,— (Defendants),— 

APPELLANTS, 
Versus 
SHAHTJA,— (Plaintiff),-  RESPONDENT. 
Civil  Appeal   No.  461  of  1906. 
Custom— Pre-emption— Provision    in    Wajib-ul-arz  granting  right  of  pre- 
emption   to  sharkayan    shikmi— Mauza    Harpal,    tahsil   Zaffarwal;   Bialkot 
District. 

In  a  suit  for  pre-emption  of  certain  land  situate  in  mauza  Harpal, 
tahsil  Zaffarwal  of  the  Si«lkot  District,  held  that  under  the  terms  of 
the  Wujib-ul-an  of  the  village  the  plaintiff  as  a  collateral  of  the  vendor 
had  a  preferential  right  on  the  ground  of  relationship. 

Join'ness  of  holding  is  not  essential  to  the  status  of  sharik-i- 
shikmi,  the  term  being  applicable  where  the  family  bond  of  union 
still  exists. 

Maulvi  Ilahi  Bal-hxh  V.  Kaki  0\  DikuU  Ram  v.  Nathu  Singh  (!), 
Masfa  v.  Pohlo  ("),  Jowahir  v.  Rad"ha  ('),  and  Alt'  Muhammad  v  Piran 
Ditto,   (6),  referred  to. 

Further  appeal  from  the  decree  of   W.   Ohevis,    Esquire,  Divisional 
Judge,    Sialkot   Division,  dated  4th  April  1906. 
She.lverton,  for  appellants. 
Ganpat  Rai,  for  respondent. 
The   judgment   of  the  Court  was  delivered  by 
19/?i  Jany.  1907.  Reid,    J.— The   question  for  consideration    is    whether    the 

plaintiff-respondent  is  entitled  to  pre-emption  in  respect  of 
a  sale  by  his  collateral  of  land  which  at  the  date  of  the 
first  settlement,  1855,  formed  part  of  the  joint  holding  of 
three  brothers,  one  of  whom  was  paternal  grandfather 
of  the  vendor  while  another  was  father  of  the  plaintiff- 
respondent. 

The  tenure  of  the  village  is  imperfect  bhaiachara  and 
the   pnrchaser  is  not  a  collateral   of   the  vendor. 

The  record  of  rights  of  1855  recited  that  there  had 
been  no  sales  in  the  village  up  *  to  that  time  and  declared 
that  in  the  event  of  a  sale  sharkiym  shikmi  would  be 
entitled    to    preference.     This    declaration     was   not   cancelled 

(')  87  P.  R.,  1895.  (»)  52  P.  R.,  1896. 

(2)  08  P.  R„  1894,  F.  B.        (•)  35  P.  R,  1905. 


Jast. 


OIVIL  JUDGMENTS— S 


13. 


81 


b,  the  subsequent  record,  of  right,  which  merely  refer  ed, 
on  this  subject,  to  Act  IV  of  1872.  Of  n.n.  sales  srnc 
1855  only  one  was  contested  by  a  pre-empto,  and  the  - 
was  composed  by  allowing  the  then  plain  .if  to  take 
the  bargain  off  the  bands  of  the  vend.,,  a  nephew  of  the 
present    vendor. 

The  Lowe,-  Appellate  Court  has  found  that  the  plaintiff 
mu8t  be  considered  a  M  *»•*  «™«h  ^T^lZ 
of  1855  bad  been  subsequently  divided,  as  if  .t  had  not 
been  divided,  he  would  be  a  co-sharer,  being  descended 
fl  the  coupon  ancestor  owner.  This  find  tog  -  in  accord 
1  with  IW  IWtf  Bakksk  v.  Eak,  («)  at  page 415 
of  the  report,  where  it  was  held  that  jointness  of  holding 
Is  u-  ,sent,al  to  the  status  of  sHarik  sMkmi,  e  term 
be  g  applicable  where  the  family  bond  of  ^-sille^ 
The  vane  of  .he  declaration  in  the  record  of  r.ght  of  1855 
I'tt  he  considered    webreference    to    ^J*"*** 

SinohC),   "«*    *-PoMo  <*>•    j0wMr    "•    Radha    {)  t 

il^v.Kran  JK«.  C),  the  effect  of  which  is  to ,  make 
it  evidence  of  the  existence  of  the  custom  , ec glared  such 
raises  a  presumption  of  the  existence  of  that  custom.  Th.s 
preLptJn  has  not  been  rebutted  by  evidence  of  any  conB^ng 
errand  the  right  of  theplaintiff-respondent  ..therefore, 
preferential  to    the   right  of   the   purchaser-appellant. 

The   fifth    and  sixth  grounds     of    appeai    have   not    been 

^^Tbe   appeal   fails   and    is   dism.ssed    with    costs. 

Appeal  dismissed. 


No-  13 
Before  Mr.  Justice  Reid 
NIADA.it  MAL.,— (I)iwhhdaht),-APPBLLANT, 

Versus 

MUKH  BAMr-(P"W»Ff)^-BBBPOSDBBT. 

Civil  appeal  No.  16S  of  1907. 

pre*****-  r:rc^,oney-G,o.i    ,**-»**     »~«« 


Act, 


1905.  Section  22. 

p  u    thit   a     person  ^ho  in    his  anxiety   to  purchase    a    part.cular 
plot  of   lanu  or   to     urchasejandjn_ 


particular    village  a'Tes  a  fancy 


—  „  T'ifiQS  »)  52  P.  P.,  1896. 

ffiS5'WB>*         -86  P.  «..!«». 
(',98  2-.  ".,    o  (;)70pB.)l9u5. 


Affillate.'Sid*. 
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is  acting  in  good  faith  within  the  terms  of  Section  22  of  the 
[.Punjab  Pre-emption;  Act,  19C5,  although  his  intention  is  to  render 
fit  rraeticilly  impossible  for  any  one  with  a  superior  right  of  pre-emption 
i to  oust  him/---   ^ 

f       '  Fhumunl'Mal  v.  Keman  (')  referred  to. 

■  Further' appeal!  from     the   decree    of   8.    Clifford,  Esquire,    Ad- 
■—  •;  ditional  Divisional  Judge,  Delhi   Division,  date  I  X5th  Novem- 
ber 1906. 

Taj-ud-din,  for   appellant. 
Gurcbarn  Singh,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  t— 
- 1  Reid,  J.— The  Lower  Appellate  Court  has  found  that  the- 
land  in  suit  sold,  according  to  the  registered  sale-deed,  for 
Rs.  380,  paid  in  the  presence  of  the  Registrar,  was  worth 
only  Rs.  250,  and  has  held  that  it  is  difficult  to  believe 
that  the  price  was  fixed  in  good  faith  and  that  the  only 
inference  is  that  "  the  payment  at  registration  was  a  sham." 
The  Court  did  not  rely  on  any  direct  evidence  that  any 
part  of  the  money  paid  at  registration  was  refunded,  and 
an  argument  used  by  counsel  for  the  respondent,  that  the 
appellant,  having  been  twice  defeated  by  pre-emptors  in 
attempts  to  obtain  a  footing  in  the  village,  was  pre- 
pared to  go  to  any  lengths  to  defeat  pre-emptors,  cuts  both 
ways.  It  is  quite  passible  that  the  appellaut  paid  a  fancy 
price   in    his    anxiety  to  buy  the  land  in  suit. 

The  presumption  against  good  faith  is  not,  in  my 
opinion,  sufficiently  strong  to  warraut  the  inference  drawn 
by  the  Lower  Appellate  Court.  A  person  who,  in  his  anxiety 
to  purchase  a  particular  plot  of  land  or  to  purchase  land 
in  a  particular4  village,  gives  a  fancy  price  is,  in  my 
opinion,  acting  in  "  good  faith  "  within  the  terms  of  Section 
22  of  the  Pre-emption  Act,  TI  of  1905,  although  his  inten- 
tion is  to  render  it  practically  impossible  for  any  one  with 
a  superior   right  of  pre-emption    to  oust  him. 

An  owner  is  not  deprived  by  the  Pre-emption  Act  of 
the  privilege  of  selling  for  the  highest  price  offered.  Phu- 
tnan  Mai  v.  Keman  (')  is  in  point.  Landowners  in  this 
Province  are  sufficiently  hampered  in  their  dealings  with 
their  property  without  the  addition  of  the  rule  that  they 
may  not  tell  for  more  than  the  market  value  or  such  price  as 
persons   with   rights   of  pre-emption   are     willing    to    pay. 

0)75  P.  J?.,  1901. 
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A  preliminary  objection,  that  no  appeal  lay,  the  BH-n 
Involved  in  this  aopeal  being  less  than  R«.  250,  waa 
overrule,!,  the  terms  of  Section  40  (1)  (6)  (0  °*  the 
Courts  Act,  as  interpreted  by  Ghulam  Ghaut  v.  Nabi 
BaJchsh  (1 i  being  opposed  to  the  objection,  the  Lower  Appellate 
Court  having  fixed  the  market  valae  at  Rs.  250  and 
its  decree  consequently  involving  a  question  respecting  pro- 
perty of  that  value. 

I  decree  the  appeal  and  raise  the  price  to  be  paid 
by  the  plaintiff-pre-emptor  to  Rs.  380  (three  hundred  and 
eighty). 

The  unpaid  balance  will  be  paid  into  the  Court  of  the 
Mnnsif  of  Jhajjar  on  or  before  the  22nd  May.  In  default 
of  payment  within  the  period  fixed  the  suit  will  stand 
dismissed. 

The  plaintiff-pre-emptor  will  pay  the  costs  of  Niadar, 
defendant-vendee,  of  all  Conrts. 

Appeal  allowed. 


No-  14- 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  and 

Mr.   Justice  Reid. 

SAHIBZADA  AND  OTBERS,— (Plaintiffs),— 

APPELLANTS, 

Versus 

JAWAYA  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 

Civil  Appeal    No.   218  of  1906. 

Occupancy      rights-Succession    to,    Ocauirod    under    the    Government 

Tenant.  Act  (Punjab),   1893- Applicability  of  Punjab   Tenancy    Act,  1887, 

(•  such  rights. 

Held,    that  in    matters    of   succession   special  tenancies  created   by 
1893   are  governed  by  the  provisions  of  the  Punjab  Tenancy 
Act,  1887. 

Further  appeal  from  the  decree  of  Maulvi  Inarn  Ah, 
Divisional  Judge,  Shah[>ur  Division,  dated  19th  December 
1904. 

Shelverton,  for    appellants. 
Morrison,  for  respondents. 

(l)S4  P.  R.,  19Q8,  F.B. 


AWBLLATl  3lD  1. 
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This  was  a  reference  to  a  Division  Benoh  made  by  Reid, 
JT.,  to  determine  whether  the  provisions  of  the  Punjab  Tenancy 
Act,  1887,  are  applicable  to  occupancy  rights  acquired  under 
the   Government  Tenants  Act   (Punjab),    1893. 

The   order    of   reference     by     the  learned  Judge   was   as 
follows  : — 
ltth  July  1906.  REID)  J.—The  plaintiff-appellants    sued   for    possession   of 

one-third  of  two  squares  granted  under  Act  III  of  1893 
to  Gauhar  and  his  sons,  on  the  ground  that  they  were  related  to 
the  grantees  equally  with  the  defendant-respondents  to  whom 
the  land  in  suit  had  been  transferred  by  the  Colonisation 
Officer,  on  the  marriage  of  a  daughter  of  Gauhar,  in  posses- 
sion until  her  marriage.  Tie  Court  cf  first  instsuce  dis- 
missed the  suit,  holding  that  the  proviso  to  Section  59  (1) 
Of  the  Tenancy  Act  limiting  the  succession  to  an  occupancy 
tenant  to  male  collaterals  of  a  common  ancestor  who  occupied 
the  land,   applied    to  grants  under   Act   III  of   1893. 

Clause  15  of  the  statement  of  conditions  on  which  Gov- 
ernment is  willing  to  grant  to  a  tenant  of  the  peasant 
class  lands  situate  on  the  Chenab  Canal,  issued  under  Section 
4  of  the  Act  of  1893,  provides  for  exemption  from  personal 
residence  where  the  tenancy  has  devolved  upon  the  heirs  or 
legal    representatives  of   the  original  tenant. 

Clause  21  provides  that  in  every  part  of  the  statement 
the  term  "the  tenant  "  shall  be  deemed  to  include  the  tenant, 
his   heirs  and   legal  representatives. 

Clause  3  provides  thi.t  all  tenancies  granted  on  the 
conditions  set  forth  in  the  statement  shall,  subject  to  the 
provisions  of  clause  18,  be  for  20  years  from  the  date 
entered    in    the   register  maintained  under  the  Act. 

Clause  18  provides  that  on  the  expiry  of  five  years  from 
the  date  entered  in  that  register  a  tenant,  who  has  patd 
all  snms  due  to  Government,  and  has  obse.ved  all  the 
Stipulations  contained  in  the  statement  of  conditions,  shall 
be  entitled  to  receive  from  Government  n  sanad  giving  him 
a  right  of  occupancy,  subject  for  ever  to  all  the  provisions 
and  stipulations  contained  in  the  statement,  exeept  clauses 
and  9. 

No  referer.ee  is  ma-fe  lo  occupancy  rights  under  the 
Tenan.y  Act,  and  Section  7,  Act  111,  1893,  excludes  from 
the  operation  of  the  former  Act  the  effect  of  signature  of 
entry  in   the   register. 
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Section  59  (1)  of  the  Tenancy  Act  begins  «  When  a 
"  tenant  having  a  right  of  occupancy  in  any  land  dies,  the 
«  right  shall  devolve,"  etc.  Section  8  of  the  Act  provides  for 
establishment  of  occupancy  rights  on  grounds  other  than 
those  contained   in   Sections  5  and  G. 

I  am  inclined  to  concur  with  the  Courts  below  in  their 
application  of  Section  59  (1)  of  the  Tenancy  Act  to  occupancy 
rights  acquired  under  the  statement  of  conditions  issued 
under  Section  4,  Act  III,  1893,  but  inasmuch  as  the 
point  is  novel  and  not  covered  by  authority  I  refer  it  to  a 
Division   Bench    of    which  I   am  a  member. 

The  judgment   of    the  Court  was  de'.iveied  by 

Reid,   J. — The   order   referring  this    appeal  to   a    Division     ith    Bee.  1906. 
Bench  will  be  read  with  this. 

We  sen  no  reason  for  holding  that  the  use  of  the  words 
"  heirs  and  legal  representatives"  in  clause  21  of  the  state- 
ment of  the  conditions  on  which  Government  is  willing  to  grant 
to  a  tenant  of  the  peasant  class  lauds  situate  on  the  Cbenab 
Canal  under  Section  4,  Act  111  of  1893,  is  not  limited  by 
Section  59  of  the' Tenancy  Aot.  Section  8  of  that  Act  con- 
templates the  creation  of  occupancy  rights  by  means  other 
than  those  provided  by  Sections  5  and  G  of  the  Act,  and 
tenancies  created  by  Act  III  of  1893  are,  in  our  opinion, 
governed   by   the   rules    contained  in   the  Tenancy  Act. 

The  tenant  placed  iu  possession  of  the  land  in  suit  died 
without  heits  as  limited  by  Section  59  of  the  Tenancy  Act 
and  the  L>cil  Government  was  justified  in  treating  the 
grant  to  him   as  having  lapsed. 

For    these   reasons    we   dismiss    the  appeal  with  costs. 

Appeal  dismissed. 

No-  15- 
Before  Mr.  Justice  Reid. 
HUKAM  CHAND     AND    ANOTHER,— (Dbtbndahtb),— 

APPELLANTS,  J 

Versus  >  ArPELL.UE  Sidi 

MKKA  SINGH   AND  ANOTHER,— (Plaintiffs),—  ] 

RESPONDENTS. 
Civil  Appeal  No.  250  of  1907. 
Vendor  and  jurchoter— Agreement   to  sell  to  B.— Subsequent  sale  to  C. 
with  notice  of  original  contract— Suit  for  possession  by    B  —  Priority  -Penally 
mentioned  in  contract  no  performance  -Specific  Relief  Act 

1*77,   Section*  20,  27  ('<). 

A   having  entered  into  an  agreement  to  sell   certain  property  to    B., 
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the  original  contract  to  sell  to  B.  Thereupon  B.  brought  a  suit  for  pos- 
session by  specific  performance  of  his  agreement.  Held,  that  B.  was  en- 
titled to  possession  and  that  the  title  of  C.  though  based  on  a  re- 
gistered deed  was  ineffective  against  B.  and  did  not  afford  a  valid  defence, 
his  purchase  having  been  with  notice  of  the  original  contract. 

Bald,  also,  that  jd  such  eases  a  party  should  not  be  allowed  to  evade 
specific  performance  merely  because  the  agreement  provided  a  penalty  to  be 
paid  on  default. 

Chunder  Kant  Royv, Krishna  Sunder  Roy  (»},  Burnandun  Singh  V. 
Jaivad  Ali  (s),  Nemai  Charon  Dhabal  v.  KoUl  Bug  (3),  and  Baji 
Ghulam   Muhammad  v.  KaJca  Ram  (*),  referred  to. 

Further  appeal  from  the  decree  of  Captain  A.  A.  Irvine,  Additional 
Divisional    Judge,   Lahore    Division,  dated  3rd  November  1906. 

Parker,  for  appellauts. 

Dham-aj    Sbah,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :■— 

Reiu,  J.— The  facts  are  stated  in  the  judgment  of  the  Lower 
Appellate  Court  and  are  not  contested. 

The  contention  for  the  defendants-appellants  is  that  Ohunder 
Kant  Roy  v.  Krishna  Sunder  Roy  («)  and  Eurnandun 
Singh  v.  Jawad  Ali  (2),  relied  on  by  the  Lower  Appel- 
late Court  as  authority  for  holding  that  the  registered  sale- 
deed,  executed  with  notice  of  the  prior  contract  to  sell  to  the 
plaintiffs-respondents,  did  not  afford  a  valid  defence  to  the  res- 
pondents' suit  for  possession  by  specific  performance  of  the 
contract  to  sell  to  him,  were  inapplicable,  the  contract  to  sell 
having  been  merged  iu  the  deed  of  sale  executed  in  favour 
of  the  respondeuts  after  the  execution  of  the  deed  to  the 
appellants. 

This  contention  has,  in  my  opiuiou,  no  force.  The  deed 
of  sale  in  favour  of  the  respondents  was  the  natural  sequel 
to  the  contract  to .  sell  aud  the  respondents  were  not  iu  a 
worse  position  after,  than  before,  the  execution  of  the  sale- 
deed.  There  was  no  novation  within  the  terms  of  Seation  6ii 
of  the  Contract  Act,  and  the  merger  of  the  contract  to  sell 
in  the  sale-deed  does  not  dtpiive  the  respondents  of  the  bene- 
fit of  the  contract.  Akbar  v.  ['tern  Smgh  (5),  cited  for 
the  appellants,  does  not  help  them.  In  that  cise  it  was  held 
that  the    defendants  did    not  allege  a  contract    to  sell    to   him, 

( ')  I.  I.  R.,  X  Calc ,  710.  (»)  L  L.  R.,  VI  Calc,  534. 

(.»)  /  L.  R.,  XXVII  Calc.,  468.  (4)  31  P.  R.,  1897. 

(S)2P.  R.,  1885. 
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but  alleged  an  actual  sale.  The  present  suit  is  based  on  a 
contract  to  sell,  and  differs  from  the  class  of  cases  dealt  with 
inHama*  Das  v.  Sim  ('),  in  which  the  contest  is  between 
registered  and  unregistered  deeds  of  sale  and  mortgage.  The 
sale-deed  of  the  respondents  in  the  present  case  was  subsequent 
to  the  sale-deed  of  the  appellants,  but  the  contract  to  sell  to 
them  was  prior  to  the  appellants'  sale-deed,  and  it  has  been 
fonnd  that  the  appellants  had  notice  of  it.  The  case*  of 
Chunder  Kant  Roy  and  Hnrnandan  Singh,  cited  above,  and 
Nemai  Charan  Dhabal  v.  Kokil  Bag  (s),  are  therefore  directly 
in  point,  and  no  authority  to  the  contrary  has  been  cited. 
Illustration  (</)  to  Section  3  of  the  Specific  Relief  Act  is  also 
in  point. 

The  next  question  for  consideration  is  the  effect  of  the 
condition  in  the  contract  to  sell  providing  for  damages  payable 
by  the  vendor  on  failure  to  convey  the  property  to  the  vendees. 
The  agreement  to  sell  executed  by  the  defendant-respondent 
Ram  Das  contained  understandings  to  execate  a  deed  of  sale 
in  favour  of  tin  plaintiffs-respondents,  to  get  it  registered, 
receiving  the  balance  of  the  purchase-money  at  the  time  of 
registration,  to  put  the  plaintiffs-respondents  in  possession, 
and,  on  failure  to  do  so,  to  pay  the  plaintiffs-respondents 
Rs.  75,  as  damages  and  to  refund  the  earnest- money,  the 
amount  to  bo  recoverable  from  the  persou  and  property  of 
Ram  Das.  There  was  na  condition  that  the  plaintiffs-respon- 
dents should  abandon  their  right  to  specific  performance,  r.nd 
there  was  no  understanding  by  them  to  accept  the  Rs.  75 
in  lieu  of  their  rights  as  purchasers. 

Section  20  of  the  SpeciSc  Relief  Act  and  Eaji  Qhulam 
Uuhamm.d  v.  Knha  Ran  (')  are  opposed  to  the  contention 
that  Ram  Das  oonld  pay  the  penalty  and  decline  to  convey 
the  subject-matter  of  the  contract.  The  respondents  were 
entitled  toenfo.ee  the  ooutract  t>  sell  fri  them  and  were  not 
bound  to  accept  the  penalty  in  lien  of  posse  sion. 
The  appeal  fails  an  1  is  dismissed  with  costs. 

Appeal  .iismissel. 


<•>  On  P  R    1895,  P.  B.  (■)  *•  £.  -R-,  VI  Calc.,  534. 

'  (3;  31  P.  P.,  1897, 
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Full  Bench. 

No.  16- 

Before  Mr.  Justice  Eeid,  Mr.  Justice  Rattigan,  and  Mr. 

Justice  Lai  Chand. 

MUHAMMAD  AFZAL  KHAN  AND  OTHERS,— (Defknpaktb), 

-APPELLANTS, 

Versus 

NAND  LAL-  (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  919  of  1905. 

Valuation  of  suit -Suit  for  pre-empUon  of  land-Value  of  relief  sought- 

Findin?   of  Court    exceeding  its  pecuniary   limits  of  jurisdiction,    effect  of— 

Suits  Valuation  Act,  1887. 

A  pre-emption  suit  was  filed  in  the  Court  of  a  Mmisif  of  the  first 
class  for  recovery  of  possession  of  agricultural  land.  Its  value  for  purposes 
of  jurisdiction,  as  laid  by  the  rules  in  force  under  the  Suits  Valuation 
Act,  was  Rs.  64-4.  The  Munsif  whose  jurisdiction  was  limited  to  lis.  1,000 
gave  a  decree  on  payment  of  Rs  4,008.  On  objection  being  taken  to 
the  jurisdiction  of  the  Munsif  to  pass   a  decree  for   that  amount, 

Held,  by  the  Full  Bench  that  the  actual  value  of  the  land  in  suit  being 
clearly  in  excess  of  the  pecuniar,'  limits  of  the  Munsif  s  jurisdiction,  he 
was  not  competent  to  pass  a  decree  in  the  case  but  should  have  returned 
the  plaint  for  presentation  to  a  Court  with  jurisdiction. 

Further  appeal  from  the  decree  of  A.  E.  Martineau,  Esquire, 
Divisional  Judge,  Lahore  Division,  dated  IQth  May  1905. 
Sukh  Dial,  for  appellants. 

The  following  opinions  were  recorded  by  the  learned  Judges 
constituting  the  Full  Bench  :  — 

Reid,  J. — The  question  of  the  jurisdictional  value  of  this 
suit  and  of  the  competency  of  the  Court  of  first  instance 
to  pass  a  decree  for  possession  on  payment  of  Rs.  4,098 
has  been  referred  to  a  Full  Bench  in  view  of  the  conflicting 
decisions  in  Fir  Bakhsh  v.  Sidakhan  Singh  (Civil  Appeal  427  of 
1907    aod   Civil    Appeal    941    of  1905). 

The  suit  was  for  possession,  as  pre-emptor,  of  agricultural 
land,  of  which  the  annual  Government  revenue  was  Rs-  2L-7-10, 
30  time3  which,  the  value  for  purposes  of  jurisdiction  under 
the  Suits   Valuation   Act,    is  approximately  Rs.  644. 

It  was  instituted  in  the  Court  of  a  Munsif  of  the  first 
class,  whose  jurisdiction  was  limited  to  Rs.  1,000.  The 
consideration  expressed  in  the  sale-deed  was  Rs.  5,000  and 
the  Court,  finding  that  the  price  was  not  fixed  in  good  faith 
and  that  the  market  value  was  Rs.  40,981,  gave  the  plaintiff 
a  decree  for   possession,   conditional  on  payment   of  that  sum. 
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In   Tir   Bahhsh   i.Sulakhan  Singh  and  other*  (Civil  Appea 
427   of   1907)  a    Division    Bench  held,  in   a  simdar    case,   that 
a"  Mnnsif     of    the     1st    class    could   pass   a   decree   for   pre- 
emption   on   payment  of    Rs.    5,000,    30    t,mes    the  Government 
ZL    of     tie   land   in    snit    being  Rs.    406-12-0.    Re hanco 
was    placed     on     the     tacit     acceptance      of      th,s      rale     in 
n„l    Muhammad     Khan     v.    Khan    Ahmad   Shah   ('), 
Civil    Appeal    672   of    1901,  fealt  with,  on  the  question  whether 
an  appeal  lay,  and  in  Qhulam  Gham  v   NM  Bnthsh  (_•).     It  was 
held    that    Maman  Mol   v.    Abdul    Aziz    {')    and    Manna  Lai   v. 
Samandu    (♦)    did    not   affect   the  question  under  consideration, 
inasmuch     as    the    snits   therein     dealt    with    were     snits   for 
settlement    of   partnership   accounts  and  recovery  of  such  sums 
as  might   he    fonnd   to    be   due,    the    value  at  which    each   suit 
was   assessed  by   the   plaintiff   being  tentative,    and    the  value 
for   purposes   of     Court-fee    and    jurisdiction  being   identical. 

OidMnhammad  Khan  v.  Khan  Ahmad  Shah  («)  dealt  with 
a  suit  for  pre-emption  of  agucultornl  land,  30  times  the 
annual  levenne  on  which  was  Rs.  935.  The  plaintiff  assessed 
the  price  at  Rs.  2,500  and  the  Courts  below,  Mnnsif  and 
Divisional  Judge,  concurred  in  finding  it  to  be  Rs.  2,822.  It 
was  held  that  a  further  appeal  lay,  the  decree  involving 
directly  a  claim  to,  or  question  respecting,  property  of  the 
value  of  Rs.  1,000  or  upwards,  viz.,  the  price  to  be  paid  ox. 
pre-emption. 

The  snit  had  been  valued  at  Rs.  1,049  on  Government 
revenue  of  Rs.  34-15-9,  but,  the  revenue  was  found  by  the 
Court,  presumably  the  District  Judge,  to  be  Rs.  31-2-9,  and 
the  value  therefore,  Rs.  935-2-6.  The  suit,  was,  therefore, 
apparently  transferred  to  a  Mnnsif.  The  question  of 
jurisdiction  of  the  Mnnsif  was  net  considered,  the  judgment 
running-"  We  think  that,  granting  the  value  of  the  suit 
'•  was  "under    Rs.   1,000,    &c." 

In  Qhulam  Ghaus  v.  Nabi  Bahhsh  ('),  the  sole  question 
considered  was  whether  an  appeal  lay  in  certain  pre-emption  suits 
and  suits  between  mortgagors  and  mortgagees.  In  one  case 
dealt  with,  Civil  Appeal  672  of  1901,  above  cited,  a  Mnnsif 
bad  passed  a  decree  for  pre-emption  of  agncultural  land 
assessed    to     revenue     at   Rs.  2  on    payment    of   Rs.    800,  bus 
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pecuniary  jurisdiction,  being  limited  to  Rs.  500.  The  question 
of  the  jurisdiction  of  the  Munsif  to  pass  the  decree  was 
not    touched. 

In  another  case  dealt  with  in  the  same  Full  Bench  ruling, 
a  suit  by  a  mortgagee  for  possession  of  lard,  assessed  for 
revenue  at  about  Rs.  25,  the  Courts  below  concurred  in  passing 
a  decree  for  redemption,  on  payment  of  Rs  4,418-12-0  by  the 
defendant.  Here  again  the  judgment  of  the  Full  Bench  did 
not    touch    the   question    of  jurisdiction  below. 

In  Civil  Appeal  941  of  1905  my  brother  Chatterji  considered 
the  question  now  referred  at  d  delivered  judgment  as  follows  :— 

"  The  value  of  the  suit  as  a  suit  for  pre-emption  was 
"  within  the  jurisdiction  of  the  fin-t  Court,  a  Munsif  with 
"  3rd  class  powers.  Plaintiff  stated  that  he  claimed  pre- 
"  emption  on  payment  of  Rs.  80  or  such  other  sum  as  the 
"  Court  found  to  bs  the  market  value  of  the  land.  The 
"  last  clause  would  make  it  doubtful  whether  a  Court  of 
"  limited  poweis  such  as  the  first  Court  was,  could  hear  the 
"  suit,  hot,  Section  4  of  the  Suits  Valaation  Act  provides 
"  that  the  value  shall  not  exceed  that  fixed  under  rules 
"  made  under  Section  3  of  the  Act  by  the  Local  Government. 
"In  the  Punjab  this  value  is  thirty  time  the  jama,  and  tho 
"  value  of  the  land  is  therefore  Rs.  7-8-0.  Hence  the  first 
"  Court  had  jurisdiction  to  entertain  the  suit. 

"  But  had  it  jurisdiction  to  pass  the  decree  it  did  pass, 
"  viz.,  that  plaintiff  is  to  pre-empt  on  payment  of  Rs.  750  ? 
"  1  think  not.  The  general  prineiplo  of  law  is  that  a 
"  Court  cannot  pass  a  decree  for  paymeut  of  a  sum  b-yond 
"  the  pecuniary  limits  of  its  jurisdiction  even  as  a  condition 
"  precedent  to  getting  something  else  done.  This  has  been 
"repeatedly  affirmed  in  this  Court.  See  Bhag  Mai  v. 
"  Mohra  ('),  and  a  recent  judgment  Minna  Lai  v.  Samandu  (2). 
"The  same  principle  was  substantially  affirmed  in  M  avian  Mai 
"  v.  Abdul  Aziz  (°),  and  also  in  Budha  v.  M-.ihammnd  Khan  (*). 
"  Section  4  of  tho  Suits  Valuation  Act,  while  it  gives  a  rule 
"  for  the  valuation  of  suits  for  preemption,  does  not 
"  authorize  decrees  being  given  beyond  tho  competency  of 
"  the  Court.  The  apparent  anomaly  is  due  to  the  artificial 
"  provisions  of  the  Act,  Sections  3  and  4.  As  a  matter  of 
"  general  principle,  if  tho  contrary  doctrine  is  held,  the 
"result    would    be   very   far  reaching  and  disastrous.     A   Court 

(>)  169  P.  B.,  1888.  (>)  58  P.  R.,  1902. 
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'<  with  powers  up  to  Rs.  ]00  would  be  able  to  pass  decrees 
"  in  redemption  suits  and  pre-rmplion  suits  on  payment  of 
"  lakha  of  topees,  provided  plaintiff  in  his  plidnt  alleged 
"a  Mira  to  be  due  or  payable  which  was  within  the  jnris- 
«  diction  of  the  Coort,  or  the  rules  under  (he  Suits  Valuation 
'•Act,  where  they  applied,  fixed  such  a  sum  as  the  value. 
"I  prefer  therefore  to  follow  the  ordinary  rule  avid  the 
"authorities  above  cited  and  hold  that,  the  fiist  Court  could 
"  not  pass  the  decree. 

"The  suit  strictly  speaking  ought  to  be  dismissed  as 
"  pointed  out  by  Sir  Meredjth  Plowden  in  Bhaij  Mul  v, 
'  Uchra  ('),  or  as  was  done  in  Biidha  v.  Muhaiumal  Khan  (2), 
l;  as  the  i-sue  1ms  been  tried  and  the  amount  beyond  the 
"  competency  of  the  Court  of  decree  has  been  found  payable. 
"  Bat  I  follow  the  ordinary  practice  and  return  the  case 
"  to  the  District  Judge  to  be  sent  to  a  Court  of  competent 
"  jurisdiction  through  the  plaintiff  to  whom  the  plaint  should 
«  be    returned. 

"  I  accept  the  appeal  and  settiug  aside  the  Lower  Court's 
"  decrees  return  the  case  as  above.  Parties  will  pay  their 
"own  costs  in  this  Court.  Defendant  not  having  urged  the 
.<  objection  in  tho  first  Court  and  the  plaintiff  having  con- 
<   tested    it   in   the    Divisional   Court   and    this  Court." 

Of  the  authorities  cited  by  my  brother  Chatterji 
Budha  v.  Muhammad  Khan  (•),  dealt  with  a  suit  for  possession 
by  redemption  of  common  land  of  a  village,  mortgaged  for 
Rs  82-8-0  The  Court  of  first  instance  with  pecuniary  jurisdic- 
tion limited  to  IU  300,  found  that  Rs.  658-1  has  been  expended 
on  improvements,  but  refused  to  ente.taiu  the  plea  based 
on  improvements  and  decreed  redemption  on  payment  of 
RS  8-2-8  the  value  for  purpo  es  of  jurisdiction  being  the 
amount  of  tho  charge  on  the  property  and  not  the  value 
of  the  property.  Mussammat  Eajo  v.  Dasu  (*).-It  was  held 
that  the  value  of  the  land  in  suit  being  clearly  in  excess 
of  Rs.  300  the  Court  of  first  instance  had  no  jurisdiction 
to  try   the    suit. 

(2).  Bhag  Mai  v.  tfohra  ('),  dealt  with  a  suit  lor  redemp- 
tion of  laud  alleged  to  have  been  mortgaged  for  Rs.  300. 
The  defendant  pleaded  that  the  mortgage-money  was  Rs.  3,000. 
The   Courts   below    held    that   the    amount    was    Rs.  300    only, 


(>)  169  P.  K.,  1888.  C)£0P.B.,1879. 


92 


CtVIL  JUDGMENTS-No.  1G. 


aud  it  was  held  that  a  further  appeal  did  not  lie,  the 
value  of  the  suit  not  being  raised  by  the  mere  plea,  as 
to  the  amount  of  the  mot  tgage-money.  The  judgment  ran  : 
"  He  (the  Munsif)  would  be  competent  to  try  the  issue 
"  whether  the  mortgage  was  for  Rs.  300  and,  if  he  found 
"  that  it  was,  to  decree  the  suit.  If  he  found  that  it  was 
"  more  than  Rs.  300,  he  would  be  competent  to  dismiss 
"  the  suit  on  that  finding.  Ho  could  not  be  competent  to 
"  decree  the  claim  on  payment  of  more  than  Rs.  300,  because 
"  to  do  so  would  be  to  decrea  a  claim  which  he  would  not 
"  be  competent  to   entertain,  if  brought." 

(3).  MammanMalv.  Abdul  Aziz  (*),  dealt  with  a  suit  for 
dissolution  of  partnership  and  rendition  of  accounts,  and,  as 
remarked  in  Civil  Appeal  427  of  1907,  is  not  directly  in 
point  the  value  assessed  in  the  plaint  being  specifically 
tentative.  That  value  was  Rs.  2,000,  and  the  Court  of  first 
instance  gave  the  plaintiff  a  decree  for  Rs.  6,410.  It  wa9 
held  that  the  valne  was  the  latter  sum  and  that  the  appeal 
lay    to  this   Court. 

(4).  Manna  Lai  v.  Samandu  (2)  also  de-ilt  with  a  suit  for 
settlement  of  accounts  and  money  due  thereon  and  it  was 
held  that,  if  the  Court  of  first  instance  found  the  sum  due 
beyond  its  pecuniary  jurisdiction,  it  should  return  the  plaint 
for   presentation   to   a   Court  with    jurisdiction. 

The  judgmeut  in  Pit  Bakhsh  v.  Sulukhan  Singh  (Civil 
Appeal  427  of  1907)  contains  the  following  passages  :— "  At 
"  the     time     when    the  suit   was    instituted    the    Court  of  first 

"instance  had   jurisdiction    to  bear   and    determine 

"  it.  That  being  so,  can  it  bo  affirmed  that  something 
"  transpired  subsequent  to  the  institution  of  the  suit  sufficient 
"  in   law    to   oust     the   jurisdiction   of   the   Court  r   

"  The  decree  is  not  for  payment  of  Rs.  5,000  to  the 
"  defendant,  but  one  for  possession  of  land  in  favour  of 
"  the  plaintiff  upon  a  suit  properly  within  the  competency 
"  of  the  Court  as  regards  its  jurisdictional  value  and  not 
"  the  lesa  a  decree  for  possession  because  it  is  conditional 
"  on  payment  by  the  pre-emptor  of  R*.  5,000  to  the 
"  vendee." 

Iu  my  opinion  the  Court  of  first  instance,  iu  the  case 
dealt  with  in  Fir  Bakhsh  v.  Sulakhan  Singh  (Civil  Appeal  427 
of    1907),    had  prima  facie  jurisdiction  to    entertain   the    suit, 
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the  value  of  which  was  assessed,  under  the  Suits  Valuation 
Act,  within  its  pecuniary  jurisdiction,  but  this  primil  facie 
jurisdiction  ceased  on  the  Court  being  satisfied  that  the 
actual  value  of  the  suit  was  beyond  its  jurisdiction.  As 
in  suils  ou  accounts,  the  value  assessed  was  teutative,  and 
none  the  less  tentative  by  reason  of  its  being  fixed  in  accordance 
with  a  provision  of  the  Suits  Valuation  Act,  subsequent  to 
the  institution  of  the  suit.  What  transpired  was  that  the 
Court  had,  in  consequence  of  the  pleadings,  to  consider  and 
asses?  the  true  value  of  the  suit.  The  value  wa3  not  increased 
after  the  institution  of  the  suit,  but  the  Court  discovered 
from  the  pleadings  that  the  duty  of  assessing  the  true  value 
of  the  suit  was  imposed  npon  it,  and  that  the  original 
valuation  was  erroneous.  In  suits  in  which  the  sole  question 
for  consideration  is  whether  the  plaintiff  or  the  defendant 
has  a  title  to  the  land  in  suit,  this  duty  is  not  imposed 
on  the  C)urt,  and  the  valuation  prescribed  by  the  Suits 
Valuation  Act  finally  dec:des  the  jurisdiction,  but  when  the 
Court  is  forced  to  the  conclusion  that  the  actual  value  of 
the  luit  is  beyond  its  jurisdiction,  that  jurisdiction  is,  in 
my   opinion,  ousted. ' 

A  decree  making  the  right  to  possession  conditional  on 
the  payment  of  Rs.  5,000  is,  in  my  opinion,  a  decree  affecting 
property  of  the  value  of  Rs.  5,000  and  can  be  passed,  only 
by    a   Court    with    pecuniary   jurisdiction    up  to   that   amount. 

For  these  reasons  I  concur  in  the  finding  of  my  brother 
Chatterji  in  Civil  Appeal  911  of  1905  and  my  answer  to 
the  reference  is  that  the  Court  of  first  instanco  was  not 
oompetent  to  pass  a  decree  for  possession  on  payment  of 
Rs.  4,098  and  should  hive  returned  the  case  for  presentation 
in  a   competent  Court. 

Rattigan,  J. — I  entirely  agree  and  have  only  a  few  words  6th  July  1907. 
to  add.  It  is,  I  believe,  conceded  that  a  Court  is  in- 
competent to  pass  a  decree  for  a  sum  of  money  higher  than 
the  limit  of  its  pecuniary  jurisdiction,  and  whether  conceded 
or  not,  the  proposition  is  amply  supported  by  authority 
(s3«  Mammon  Ma  I  v.  Abdul  Aziz  (')  ani  cises  there  cited).  It 
ia  contended,  however,  that  in  a  pre-emption  suit,  the  subject- 
matter  of  which  is  land,  if  the  claim  is  established,  the 
decree  passed  by  this  Court  is  in  reality  one  for  possession 
of  the  land  only,  and  that  the  value  of  such  l.ind  is  as  fixed  by 
the  rules  under  the  Suits  Valuation  Aci,  1887.     The  argument, 
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as  I  understand  it,  is  that  in  such  cases  it  is  possession 
of  tho  land  alone  which  is  decreed  ;  that  that  is  the  sole 
relief  granted,  and  that  the  direction  in  the  decree  that  the 
plaintiff  shall  pay  a  specified  sum  within  a  given  lime  or 
have  his  suit  dismissed,  forms  no  part  of  the  decree  itself. 
I  confess  I  am  wholly  unable  to  see  the  force  of  this  argument, 
Indeed  I  may  go  so  far  as  to  say  that  to  me  it  appears 
transparently  fallacious. 

In  a  suit  for  pre-emption  in  respect  of  a   sale  of   land,  the 
Court     has     to   consider    and   decide   two   questions.     Theirs* 
is    whether  the   plaintiff  is  entitled  to  the  right  of  pre-emption  ; 
the  second   is   as  to  the  sum  of  money  which,  if  he  establishes 
his   right,    the  plaintiff  must  pay  to  the  vendee  before  possession 
can   be   obtained.     As   regards   the  first   question,    the  suit    is 
rightly  valued  for  jurisdictional    purposes  in   accordance   with 
the      rules  ;     as     regards     the    second    question,    the      value 
must      depend      on     the    amount     which     the  Court  finds    to 
be     the    true     value   of    the   land,    which    may  be   either    the 
amount    specified    in    the  sale-deed    or,    as   the   case  may   be, 
the  market  value.     When   this   latter   value  is  found,  the  Court 
decrees  that   the   plaintiff   shall   be    entitled  to    possession    of 
the  land  on  payment  into  Court  (if  the  amount  has  not  ab-eady 
been    paid)  of    the    true    value  of  the  land  within  a   specified 
period.     How    and   upon    what   principle   can   it   he    said   that 
the   direction    as    to    the    amount    to    be    paid    by     plaintiff    if 
he   wishes   to  obtain   the   land,    forms   no   part  of  the  decree  ? 
Section   214    of   tho   Civil    Proc?dure  Code  expressly    provides 
that    "  the     decree     shall     specify   a  day    on   or   before    which 
the     amount     is  to   be    paid.     The    direction    must,   therefore, 
in   every  case,  form   part   of  the   decree   and    be  embodied    in 
it.     Further   it   is   clearly  a    "deciee"    within   the   definition 
of    that   term    in    Section    2    of  the  Cade.     The  plaintiff  claims 
to     pre-empt    certain      land   at    a    certain    price  ;   the   vendee 
Claims    a   larger  amount   and  the   Court  eventually   finds   that 
a   specified    amount  is  the   sum  payable    by  plaintiff   and  this 
finding   is    embodied   in  the  decree.     Surely,   this  is  the  formal 
"  expression   of  an  adjudication  upon   a  right  claimed   or  defence 
"  set     up."     Moreover,     it    Las    never    been   denied    that  the 
Court's   finding   as    to   the  amount   payable  is  open    to  appeal 
at   the  instance   of   either    party.     The     plaintiff,   even    if    his 
right   of    pre-emption     is     held  established    and   the   decree  is 
otherwise   in  his  favour,    has  nevertheless    the   right  to  appeal 
from    that   part  of   the  decree   which   fixes  the  amount  payable 
by    him,     and,    on   the  other    hand,  the   defendaut-vendee     is 
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equally  entitled  to  appeal  therefrom.  Such  appeals  are  not 
provided  for  in  Section  588  of  the  Code,  and  if  they  lie, 
as  unquestionably  they  do,  it  must  be  because  they  are 
appeals  from  a  part  of  a   decree. 

I  am  unablo,  therefore,  to  appreciate  the  argument  that 
iu  such  cases  the  decree  is  merely  one  for  possesion 
of  laud,  simpliciter,  and  fckfc  the  direction  for  the  payment 
of  the  purchase-money  within  a  specified  period  is  no  part 
of  the  decree.  The  decree  is,  no  doubt,  a  decree  for  possession 
of  land,  but  it  is  at  the  same  time  a  decree  for  possession 
of  land,  subject  to,  or  conditional  upon,  the  payment  of  the 
amount  found  to  be  the  actual  value  of  the  land.  If  there 
(as  is  very  frequently  the  case)  this  actual  value  is  found 
by  the  Cou.t  to  exceed  the  valoo  as  fixed  in  the  first 
instance  for  jurisdictional  purposes  by  the  rules,  the  Court's 
jurisdiction  to  grant  a  decree  will  depend  on  whether  the 
amount  so  found  does  or  does  not  exceed  the  limit  of  the 
Court's  pecuniary  jurisdiction. 

I  a*ree  with  my  brother  Reid  that  the  cases  relating 
to  settlement  of  accounts  and  dissolution  of  partnerships  are 
in  point.  In  these  cases  the  jurisdictional  value  of  the 
8nit  is  under  the  rule,  to  be  fixed  by  the  valuation  put 
uP,n  his  suit  by  plaints  iu  his  plaint.  But  it  is  well  settled 
that  if  the  Court  subsequently  finds  that  the  sum  actually 
duo  to  plaintiff  is  in  excess  of  the  limit  of  its  pecumary 
junction,  it  is  not  competent  to  grant  plaintiff  a  decree 
for  that  amount  merely  because  the  suit  in  its  inception  was 
valued    at  a   much    smaller  amount. 

We  were  much  passed  with  the  argument  that  incon- 
veniences would  result  from  a  negative  answer  to  this  reference 
One  Court,  it  was  said,  may  hold  that  the  BcUial  value  of  the 
land  is  such  that  it  has  no  jurisdiction  to  grant  a  decree  ;  another 
Court,  not  being  bDund  by  that  finding,  may  hold  that  the 
actual  value  is  such  that  the  case  should  have  been  tned  end 
decided  by  the  first  Court,  and  so  on.  I  am  not  unmindful  of 
tbes  possible  inconveniences,  though  I  think  that  they  are 
greatly  exaggerated,  and  that  in  the  majority  of  cases  the 
difficulty  can  be  got  over  by  resort  to  the  Appellate  Court. 
Bat  the  argument  would  apply  equally  in  the  case  of  .uits 
relating  to  settlement  of  accounts  and  diss  .lut.on  of  partner- 
ship, and  I  cannot  in  any  case  accent  an  argum  nt  ab  znconve,n- 
Ji   as    sufficient   justification  for     holding   that  a    Court  has 
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jurisdiction    to   pass    a   decree  which    is  in   excess  of   the   limit 
of   its   pecuniary   jurisdiction. 

Lal  Chand,  J.— I  concur. 


Full  Bench. 

No-  17. 

Before  Sir  William  Clark,   Kt.,   Chief  Judge,    Mr.    Justice 

Reid,  and  Mr.  Justice  Johnstone. 

SURTA,— (Plaintiff^-APPELLANT, 

Versus 

FATEH  CHAND  AND  ANOTHER, -(Defendants),— 

RESPONDENTS. 

Civil  Appeal  No.  1346  of  1906. 

Pre-emption—  Sale  of  agricultural  land  prior  to  the  passing  of  the  Punjab 
Pre-emption  Act,  1905,  by  a  non-agriculturist'  to  a  co-sharer— Claim  by  a 
member  of  an  agricultural  tribe  as  an  occupancy  tenant  in  Vie  land  after  the 
new  Act  came  into  force — Effect  of  the  neio  Acton  such  sale— Retrospective 
enactment— Punjab  lavts  Act,  1872,  Section  12  (a) -Punjab  Pre-emption 
Act,  1905,  Section  2  (3). 

Held,  by  the  Full  Bench  that  although  the  Punjab  Pre-emption  Act, 
1905,  is  a  retrospective  enactment  in  its  operation  as  regards  sales 
eiecuted  before  its  commencement,  yet  where  the  vendee  had  under  the 
Punjab  Laws  Act,  1872,  a  right  of  pre-emption  superior  to  that  of  the 
plaintiff  claiming  pre-emption  and  had  asserted  his  claim  by  effecting  the 
purchase  of  the  property  before  the  new  Act  came  into  force,  he  is  pro- 
tected by  the  saving  caluse  of  Section  2  (S)  of  that  Act  against  any 
claimant  whose  superior  rights  are  brought  into  existence  by  the  later 
Act. 

Held,  by  a  majority  (Johnstone,  J.,  doubting)  that  the  priorities  given 
by  section  12  of  the  Punjab  Pre  emption  Act,  1905,  are  applicable  to  a 
claim  to  the  right  of  pre-emption  with  reference  to  a  sale  executed  before 
the  commencement  of   that  Act. 

First  appeal  from  the  decree  of  Lola  Banarsi  Das,  District   Judge, 
Bissar,   dated   2Qth    October  1906. 

Lacbmi  Naraiu,  for  appellant. 
Shadi  Lai,  for  respondents. 

This  was  a  reference  to  a   Foil  Lcuch  to  considei  : 
I.     Are    the    priorities   given  by  Section    12  of  the  Punjab 
Pre-emption    Act,    1905,    applicable    to   a   claim  to  tbe  right  of 
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pre-emption  with  reference  to  a  sale  executed  before  tbe  pa.8- 
ing  of   that  Act  ? 

II     When   the  vendee  had  a  superior  right  of   pre-emption 

under  the  Punjab  Law.  Act,  1872,  to  ^e  plaintiff  claiming 
pre-emption  does  tbe  saving  clause  of  Sect.on  2  (3)  of  be 
1905  Act  pretect  him  as  agaiust  that  plamt.ff  who  has 
superior   rights  under  tbe    Act  of    1905? 

The  order  of  the  Division  Bench  (Chatterji  and  Johnstone, 
JJ.)  referring  the  question  of  law  to  a  Full  Bench  was  as 
follows  :  — 

JOHNSTON*,  J.-Tbis  suit  for  pre-emption  ol ;  agricultural 
land  in  a  village  was  instituted  en  16th  March  1906. 
Tbe  sale  upon  which  tbe  suit  is  based  was  of  12th  December 
1904  at  latest.  Reg u-ding  this  point  there  was  an  attempt  at 
controversy  in  tbe  Court  below,  but  it  may  be  taken  as  clear  that 
the  above  date,  and  not  6th  June  1905,  when  the  mutation  was 
sanctioned,  is  correct.  The  present  Pre-emption  Act,  II  of  1905, 
came  into  force  on  11th  May  1905. 

The  vendor  is -a  Mahajan  and  not  an  agriculturist.  The 
vendee  is  bis  first  cousin  and  the  property  sold  is  a  half  share 
in  a  khata  of  the  other  hilt  of  which  vendee  WdS  already 
proprietor.  Plaintiff  is  a  Jat  agiicultnrist  and  is  occupancy 
tenant  of  part  of  tbe  land  in  suit.  In  these  circumstances 
be  claims  a  superior  light  relying  upon  the  new  Act;  and 
he  demurs  to    the   prico   stated. 

The  pleas  put  in  by  tbe  vendee  in  tbo  Lower  Court  may 
be  si  kted  thus  The  Bale  took  place  when  the  old  Act  was 
in  force,  vil.,  Act  IV  of  1872  (as  amended),  and  under  that 
Act  vendee's  right  was  superior  to  plaiatiffs.  The  new  Act 
cannot  be  brought  in  so  .as  to  give  plaintiff  the  superior  right 
and  even  if  it  can,  properly  interpreted,  it  doos  not  give 
plaintiff  such  a  right  as  compared  with  vendee.  Tho  price 
was  fixed  iu  good  faith  and  is  not  more  than  tbo  market 
value. 

The  Court  below,  holding  that  cause  of  action  accrued 
on  12th  December  1904,,  took  the  view  that  plaintiff's  right  did 
not  accrue  after  the  oommeucemeut  of  tbe  Act,  and  that 
inasmuch  as  uodar  the  old  Act  no  right  accrued  to  plaintiff 
at  all  as  compared  with  vendee,  who  comes  under  clause  (a) 
of  Section  12  of  that  Act,  it  cannot  be  said  that  his  right 
accrued  before  tho  commencement  of  the  new  Act.  There- 
fore, the   Couit   held,  having    regard    to    Section    2    (3)    of   the 

.     .  i-i «  This    A  M     cl-all     nnnlv    in    flvnrv    claim 
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"  to  the  right  of  pre-emption  whether  tbat  right  has  acciued 
"befoie  or  after  its  commencement  "—that  the  new  Act  does 
not   apply   at  all,  and  plaintiff's   suit    must  fail. 

Plaintiff  has  appealed  and  we  have  heard  arguments. 
His  case  as  laid  before  ns  is  briefly  this  :- Plaintiff  as  an 
occupancy  tenant  had  a  "  right  "  under  clause  (  /  ),  Section  12, 
Act  IV  of  1872,  and  therefore  it  can  be  said  that  his 
"right"  accrued  before  the  commencement  of  the  new  Act. 
It  is  conceded  that  under  the  old  Act  vendee's  right  was 
superior  to  plaintiff's,  but  in  the  case  of  suits  instituted  after 
tho  new  Act  came  into  force,  relative  superiority  of  rights 
is  to  be  gauged  by  the  new  Act.  In  another  way  of  looking 
at  the  matter,  plaintiff's  right  "  accrued  "  at  the  commence- 
ment of  this  new  Act  :  that  Act  gave  a  man  in  his  position 
a  right  superior  to  tbat  of  a  man  in  vendee's  position,  and 
this  right,  though  it  accrued  when  the  new  Act  created  it, 
should  ba  referred  back  to  date  of  sale  by  virtue  of  Section 
2  (3)  aforesaid.  Under  the  new  Act  plaintiff's  right  is 
superior  because,  though  vendee  comes  into  a  higher  category 
iu  Section  12,  read  alone,  of  that  Act  than  plaintiff  does, 
Section    11   cuts   vendee  out    altogether. 

This  reasoning  does  not  commend  itself  to  me.  I  will 
first  state  my  views  in  regard  to  the  meaning  of  Section  2 
(3)  of    the  uew   Act.     The  whole  s oh  section  runs  thus  — 

"  Notwithstanding  anything  to  the  coutrary  in  Section  4 
"of  the  Punjab  Genet al  Clauses  Act,  1898,  this  Act  shall 
"  apply  to  every  claim  to  the  tight  of  pre-emption,  whether  that 
"  right  has  accrued  befoie  or  after  its  commencement,  Save  and 
"  except  any  such  right  in  respect  of  which  payment  tender 
*'  or  deposit  has  been  made  or  a  suit,  has  beeu  brought  under 
"  any  of  the  provisions  hereby  repealed." 

Among  the  "  provisions  hereby  repealed  "  are  all  the  law  of 
pre-emption  contained  iu  Act  IV  of  1872  and  its  amending  Act. 

Section  4  of  the  Punjab  General  Clauses  Act  runs  thus— 
"  When  this  Act  or  any  Punjab  Act  repeals  any  euact- 
"  ment,  then  unless  a  different  intention  appears,  the  repeal 
shall  not— 

"   (a)      

"  (1>)     affect   the  previous  operation   of  any    enactment    bo   ic- 

"  pealed  or  auj  thing  duly  done  or  suffered  thereunder  ;  or, 
<  (e)     affect    any     right,    piivilege 

"  acquired,  accrued  or  incurred  under  any  enactment  so 

"  repealed  ;  or 
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"(e)      

[  The  portions  omitted   do   not    touch  the   question   now    before 

ns.  ] 

Authorities  as  to  the  meaning  and  effect  of  the  aforesaid 
Section  2  (3),  Act  II  of  1905,  have  been  quoted  before  us  ;  but 
before  noticing  them  I  would  like  to  state  my  own  views. 
Mr.  Sradi  Lai  has  hud  special  stress,  and  I  think  rightly 
on  the  words  "whether  that  right  has  accrued."  In  my 
opinion,  though  plaintiff  under  the  old  law  came  into  category 
(/)  of  the  classes  of  pre  emptors  recognised  by  that  law, 
jet,  inasmuch  as  under  that  law  his  right  was  inferior  to 
that  of  the  vendee,  it  cannot  he  said  that  to  plaintiff  any 
right  whatever  -accrued"  under  the  old  law  Vendee  had 
bought  the  property.  The  right  of  pre-emption  ,s  the  right 
to  acquire  property  in  preference  to  other  persons-Section  4, 
Act  II  of  190-andI  am  unable  to  see  how  ncder  the  old 
law,  vendee  having  bought,  plaintiff  had  any  "right"  whatever 
to  acquire  this  property.  Therefore  plaintiff  cannot  claim  on 
the  strength  of  the  words  "  before  the  commencement  of  this 
Act  "  in   Section  2  (3). 

Again,  it  has  been  repeatedly  ruled  tl  at  a  plaintiff  to 
succeed  in  a  pre-emption  suit,  must  show  that  he  had  superior 
right  at  date  of  sale- Muhammad  Ayub  Khan  v.  Sure  Khan  (') 
(and  see  Section  18  of  new  Act).  On  12th  December  1904, 
p'aiDtiff  ceitainly  had,  apart  from  the  new  Act,  no  superior 
right  as  compaied  with  the  vendee  ;  and  whatever  Section  2  (3) 
may  mean,  I  cannot  admit  that  it  means  that  a  person,  who 
had  no  right  of  preemption  at  date  of  sale  apart  from  that 
section  acquired  by  the  pissing  of  the  Act  a  right  to  be 
counted  bick  to  the  date  of  sale.  The  section,  if  this  is  its 
meaning,  co'travenes  established  piinciples  of  legislation  and 
would  cause  greit  injustice.  In  my  opinion,  plaintiff  could 
only  succeed  in  the  present  case  if  he  could  show  that  both 
under  the  old  and  the  new  law  he  had  a  right  of  pre-emp- 
tion better  than  the  vendee.  If  it  be  Said,  that  then  Section 
2  (3)  is  mere  Surplusage  I  would  reply  that  this  is  not  so, 
for  see  clause  (6),  Section  4  of  the  General  ClauBes/.Act,  afore- 
said, but  for  Section  2  (3)  of  Act  II  of  1905  it  might  be 
held  that  in  a  case  like  the  present  all  the  provisions  of  Act 
IV     of     1872     (and    amending    Acts)-e.S  ,    the   letting   in   of 
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"  custom ",  the  rules   as   to  giving   notice   and   so  forth— were 
still    to  be  held   as  governing  the  matter. 

I  would  like  liere  to  give  one  illustration  of  the  extreme 
injustice  that  would  he  worked  by  the  new  Act  if  Section  2  (3) 
is  to  be  interpreted  in  plaintiff's  way.  A,  owner  of  a 
share  in  a  joint  holding,  wished  to  sell.  Knowing  the  law  of 
pre-emption  and  desirous  of  avoiding  litigation,  he  offered  the 
bargain  in  turn  to  pre-emptors  in  order  of  right  under  Section 
12,  Act  IV  of  1872.  Finding  at  last  a  purchaser  B,  he  sold 
to  him  in  January  1900.  Limitation  in  such  a  case  would  be 
six  years  under  Article  120,  Schedule  II,  Limitation  Act,  1877. 
Under  the  new  Act  0  comes  into  a  higher  category  in  Section 
12  than  B.  C  sues  for  pre-emption  on  1st  July  1905.  Can 
it   have   been    i-. tended  that   such   a  suit  should  succeed  ? 

But  there  is  still  another  way  of  testing  the  meaning  of 
Section  2  (8),  namely,  an  appreciation  of  the  intention  of  the 
saving  clause  with  which  it  closes.  The  intention  evidently 
is  that  the  new  Act  shall  not  injure  any  ono  who  before  its 
commencement  has  taken  any  substanti  d  step  to  secure  his 
rights,  those  lights  being  paramount  under  the  old  law.  But 
what  has  the  vendee  done  here?  Long  before  the  new  Act 
came  into  force,  he  did  more  than  make  a  "  payment,  tender 
or  deposit ";  he  did  more  than  biing  a  "suit"  (which  might 
or  might  not  have  succeeded)  ;  ho  emphatically  and  effectively 
took  the  strongest  measures  to  enforce  his  rights  and  bought 
the  land  out  and  out,  paid  the  price  and  took  possession. 
Can  it  he  supposed  that  the  Legislature  intended  that  such 
a  person  was  to  be  injuied  by  the  new  law  ?  If  he  had  made 
a  mere  tender  of  the  piice  and  the  owner  had  refused  to  sell, 
the  new  law  would  not  apply  to  bim.  He  offers  to  buy  and 
the  offer  is  accepted,  and  the  land  is  bought  and  sold,  end 
yet  it  is  contended  that    the    new    law   cuts    him  out. 

It  is  not  neoessary  for  me  perhaps,  holding  the  above 
views,  to  state  my  opinion  of  the  effect  of  Section  11  of  the 
new  Act.  It  is  contended  on  behalf  of  plaintiff  that,  inas- 
much as  vendee  is  not  a  member  of  an  agricultural  tribe, 
and  also  (admittedly)  does  not  come  under  the  proviso 
to  Section  11,  no  "right  of  pro-emption  "  vestn  in  the 
vendee,  and  therefore,  though  apart  fiom  Section  11, 
he  may  cume  within  a  dais  mentioned  in  Section  12,  this 
cannot  avail  him,  and  plaintiff  must  succeed  under  clause  (c) 
fourthly  of  that  section.  Now  the  wording  of  the  Act  leaves 
much  to  be  desired  ;  but   this  muoh   seems   to  me    fairly    clear, 
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namely,  that  vendee  here  ia  not  ashing  for  any  ■  right  of  pre- 
emption." In  a  ruling  of  this  Court  it  has  been  held  that 
the  word'"pre-emptors"in  Section  14  of  the  Act  does  not 
include  vendees,  but  only  persons  other  than  vendees,  who 
are  claimcinq  pre-emption.  It  seems  to  me  reasonable  to  hold 
here  too  that  Section  12  (or  rather  I  should  say  Section  11) 
applies  only  to  a  person  claiming-  preemption.  Where  the 
salo  docs  not  contravene  the  Punjab  Alienation  of  Land  Act 
I  cannot  see  why  the  Legislature  should  have  intended  to  cut 
out  the  vendue  by  means  of  Section  11,  Punjab  Pre-empt.on 
Act,  which  Section,  in  my  opinion,  wai  only  intended  to  pre- 
vent  evasions   of  the  former    Act. 

However,   as    I   have   said,    I    need    not  give   a   final   opi- 
nion on  this  point  and  I  do  not  pi  ess  it. 

Mr.  Lachmi  Narain,  in  enforcing  his  views,  quoted  Thakaria 
v    Daya   Ram    (i)    which     does     not  help    him      at   all.     The 
dilute  there    was   as  to   the  law   of   limitation  applicable   and 
it  was  distinctly   held    that   plaintiff   on   his   allegations   had  a 
right   of    pre-emption   both    under  the  old   and    the    new   law. 
He   also  quoted   Baha**  v.    Alia    ("),  in    which  ,t  was   merely 
laid   down  .hat    where    a   right  of    pre-emption    accrued    to  a 
nlaintiff    under  the   old  law    upon    a  transaction    occurring    be- 
fore  the   commencement  of  the  new  Act,  and  under  the  new  Act 
plaintiff    has   no    right  of   pre-emption  a   suit    brought  by  him 
after  the   commencement  of    the  new  Act   must   fail.     He    also 
quoted  Bam  Pershvi  v.  Him  H  by  way  of  farther  authority  that 
the  new  Act  extinguishes  lights.     This  is  not  denied  by  any  one. 
But   ho   also  put   forward   Abas    AH    Shvh  v.  Sher   Zaman  («)• 
There    plaintiff   on  6th  January    1906   sued    for  pre-emption  on 
a  sale  of   7th  January    1901,    (a)  as    a  co-sharer,  and   (6)    as   a 
collateral    of    vendor.     The    Division   Bench   held  that  the  new 
Act   was    meant   to  apply    to  every   claim   to  the  right  of  pre- 
emption  the  words  "  whether  that  right,  &c",  in  Section  2  (3) 
being  merely    an  amplification    of    the   meaning.     It  then  went 
on  to  find  that  where  the   Act  confers  a  right   of   pre-emption 
on    a  person    who  had  it   not    before.it   may   be   said   that   the 
right    "  accrued  "  after  the  commencement   of  the  Act;  and  that 
the  claim    as    collateral    was  barred  by  time   under   Section  29 
of  the  Act,  while  the  Claim    as   co-sharer,  being   under    the   old 
Act  wa9   within  time  under  Section  28  of  the  new   Act.     After 
careful   consideration  of   the   matter   I   cannot   see  m,  way  to 
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assenting  to  these  views  of  the  law.  I  bavo  stated  my  own 
views  and   need  not   reslato   them. 

I  understand  that  my  learned  colleague  thinks  the  matter 
of  sufficient  importance  for  referenco  to  a  Full  Bench 
and  I  have  no  objection    to    the  adoption    of   this   course. 

Citatterji,  J. — The  case  is  referred  to  Full  Bench  on  the 
question  of  construction  of  Section  2  (3)  of  the  Punjab  Pre- 
emption   Act   and  cognate  points. 

The  following  opinions  were  recorded  by  the  learned 
Judges   constituting    the  Full  Bench. 

Clark,  C.  J.— The  points  referred  to  the  Full  Bench 
have  not  been  definitely  stated  in  the  referring  order,  but 
the  points  arising  in  the  case  may  be  stated  as  follows  : — 

I.  Are  the  priorities  given  by  Section  12  of  the  Punjab 
Pre-emption  Act,  1905,  applicable  to  a  claim  to  the  right  of 
pre-emption  with  reference  to  a  sale  executed  before  the  passing 
of  that  Act  ? 

II.  When  the  vendee  had  a  superior  right  of  pre-emption 
under  the  Punjab  Laws  Act,  1872,  to  the  plaintiff  claiming 
pre-emption  does  the  saving  clause  of  Section  2  (3)  of  the 
1905  Act  protect  him  as  against  that  plaintiff,  who  has 
superior  lights  under  the  Act  of  1905  ? 

A  decision  on  the  second  point  is  sufficient  to  dispose  of 
this  appeal,  and  I  therefore  propose  to  deal  with  it  first. 

The  plaintiff  in  this  case  is  an  occupancy  tenant  on  part  of 
the  land  sold,  while  the  vendee  was  a  co-sharer  in  the  land 
sold  but  does  not  belong  to  an  agricultural  tribe. 

If  the  vendee  who  had  the  superior  right  of  pre-emption  to 
plaintiff  under  the  Act  of  1872  had  tendered  or  paid  the  price 
as  provided  in  Section  14  of  the  Act  of  1872,  he  would  come 
under  the  saving  part  of  clause  2  (3)  of  the  Act  of  1905,  and  it. 
seems  to  me  that  a  .fortiori  by  having  bought  the  land  outright, 
be  brings  himself  within  that  saving  part. 

Consequently  plaintiff's  claim  to  pre-emption  must  be 
decided  under  the  Act  of  1872  and  under  that  Act  vendee's  claim 
is   superior  to  his  and  the  appeal  and  suit  must  be  dismissed. 

This  decision  is  sufficient  to  dippose  of  the  appeal, 
but,  as  point  I  was  argued  at  length  I  propose  to 
express  my  opinion  on  that  point  also.  The  point  has  been 
decided  in  Abas  Ali  Sh"h  v.  Sher  Zaman  ('),  that  the  priorities 
do  apply  to  sales  executed   before  the   commencement  of  the  Act, 
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bot  the  referring  order  casts  doubt  on  the  correctness  of  that 
decision  and  Mr.  Shadi  Lai  for  plaintiff  argues  that  the  decision 
in  that  case  is  wrong. 

The  point  is  whether  Section  2  (3)  of  the  Act  of  1905  makes 
the  Act  retrospective  as  regards  sales  executed  before  the 
commencement  of  the  Act. 

The  general  section  preventing  Acts  from  having  retrospec- 
live  effect,  unless  a  different  intention  appears,  is  Sect.cn  4  of  the 
Punjnb  General  Clauses  Act,  1898.  Now  what  Section  2  (3)  of 
the  Act  of  1905  says  is,  that  notwithstanding  anything  contained 
in  that  Section,  the  Act  of  1905  '<  shall  apply  to  every  claim  to  th, 
-right  of  pre-emption  whether  that  right  has  accrued  before 
..  or  after  its  commencement  "  excepts  such  rights  as  have  been 
asserted  eitbei  by  making  a  tender.,  etc,  or  bringing  a  suit. 

The  meaning  seems  to  me  clear  that  the  Act  was  to  apply 
to  all  claims  to  the  right  of  pre-emption,  except  those  ,n  which 
the  right  has  been  asserted  in  some  definite  way. 

The  main  object  of  the  Act  was  to  alter  the  priorities  as 
regards  rights  of  pre-emption  of  agricultural  land,  and  to  amend 
the  law  as  regards  pre-emption  of  urban  immoveable  property, 
and  it  is  hardly  conceivable  that  this  langaage  would  have  been 
used  if  it  was  not  intended  that  it  should  apply  to  the  main 
object  of  .the  Act.  Mr.  Shadi  Lai  has  argued  that  Section  2  V) 
WB8  not  intended  to  apply  to  this  main  object,  but  to 
collateral  matters  such  as  it  being  retrospective  as  regards 
conditional  sales  of  agricultural  land  as  held  in  Bam  Pershad 
v.  Him  (')  and  Bahadur  v.  Alia  (')• 

Now  the  Act  is  divided  into  five  Chapters- 
Chapter    I— Preliminary. 

X[ — General  Provisions. 
"      III- Persons   in  whom  the    right   of   preemption 
rests. 
IV— Procedure. 
V— Limitation. 

Mr.  Shadi  LaVs  argument  woalo  mate  the  Act  inapplicable 
,n  Phaoter  III  and  applicable  to  the  other  Chapters,  bntCnapter 

both  a,  regards  agricultural  iand  and  urban  immoveable  property 
ad  if  it  was  intended  that  the  retrospects  effect  should  not 
l^ply  to  that  Chapter,  snch  language  conld  not  have  been  need. 

"  ^77^T~  O)30  P.P.,  1907 
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Mr.  Shidi  Lai  further  argued  that  such  retrospective 
provisions  being  opposed  to  the  general  maxim*  of  legislation, 
should  not  be  given  effect  to  unless  the  language  was  unmis- 
takable. 1  think  that  the  language  is  sufficiently  clear  to  make 
the  language  unmistakable ;  he  also  argued  that  a*  it  would 
have  been  possible  if  the  Act  was  to  apply  to  sales  previous  to 
the  commencement  of  the  Act  for  a  person  who  had  no  right  of 
pre-emption  before  the  Act,  to  upset  sales  that  had  been 
acquiesced  in  for  five  or  six  years,  such  a  result  could  not  have 
been  intended.  It  seems  to  m?  not  improbable  that  this  danger 
was  not  foreseen,  and  I  do  not  think  this  advantage  has  up  to  the 
preseut  been  used  by  any  one,  and  it  cannot  be  used  in  future 
owiDg  to  the  limitation  provisions. 

It  was  further  argued  by  him  that  heretofore  the  Court 
have  always  held  that  to  enforce  a  claim  to  pre-emption,  the 
pre-emptor  must  have  had  the  right  at  the  time  of  sale.  This  is 
true,  but  it  does  not  prevent  the  legislature  from  conferring  that 
right  on  persons  who  had  not  got  it  at  the  time  of  sale,  and  this 
is  what  I  think  the  Act  has  done. 

The  difficulty  in  the  case  comes  from  the  uso  in  Sec- 
tion 2  (3)  of  the  words  "  whether  that  right  has  accrued 
"  before  or  after  the  commencement,"  after  the  words  "  this  Act 
"  shall  apply  to  every  claim  to  the  right  of  pre-emption"  I 
do  not  think  that  the  farmer  words  are  iutended  to 
limit  the  generality  of  the  words  "  every  claim  to  the  right 
"  of  pre-emption." 

The  Act  must  of  course  apply  to  every  claim  accrued 
after  the  commencement  of  the  Act,  aud  I  think  the  inser- 
tion of  the  wards  "  accrued  before  "  is  only  au  inaccurate 
way  of  saying  that  the  Act  should  not  be  confined  to  rights 
accrued  after  the  commencement  of  the  Act. 

It  may  be  noted  that  the  words  "  rights  accrued  "  are 
the  words  used  iu  Section  -I  (<•)  of  the  Punjab  General 
Clauses  Act,  1898,  and  they  were  probably  used  in  Section 
2  (3)  to  contradict  the  rights  preserved  under  the  Gene- 
ral Clauses  Act,  or  rather  to  show  that  those  rights  were 
not  to  be  preserved  as  regatds  matters  dealt  with  by  the 
Act   of  1905, 

I  would  answer  point  I  by  saying  that  the  priorities 
giveu  by  Section  12  of  the  Puujab  Pre-emption  Act,  1905, 
are  applicable  to  a  claim  to  the  right  of  pre-emption  with 
reference  to  a  sale  executed  before  the  commencement  of 
the  Aot. 
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,    t     ,     „      The  vendee   was   first  cousin    of    the  vendor, 

ieol   of  the  sale  being  agricultural  land. 

3       The   sale    was   effected    before,   and   the  suit  was  instituted 
after     the  Pre-emption  Act  came  into  force. 

Under  Section  12  (a)  of  the  Punjab  Laws  Act,  the 
vendee  had  a  right  superior  to  that  of  the  appelant,  who 
was  entitled  under  Section  12  (/). 

Under   Section    12  (b)  of    the    Pre-emption   Act,  the  right 

of   tho   vendee     would    have     been     superior     to  that    of  the 

p'lant,    but     for     Section   11    of    the     Act,    J-J-J* 

inasmuch    as   the   appellants'    right   is     under     Section    1-  (c) 

fourthly. 

The  Erst  question  for  consideration  is  whether  Section 
11  which  provide,  that  no  person  other  than  a  member  of 
an  agricultural  tribe  shall  have  a  right  of  pre-emption  in 
respect  of  agricultural  land,  subject  to  a  proviso,  which  does 
not  help  the  vendee,  is    applicable. 

This  question  must,  in  my  opinion,  be  answered  in  the 
affirmative. 

The  words   in   Section  2  (3)   of  the  Pre-emption  Act  "  this 
«  Act  shall  apply    to  every  claim  »    meet,    in   my    opinion     al 
argumen,s    based    on  the  date   on  which    the    appellants     right 
to  pre-empt  accrued  (,o  adhere  to  the  language  of  the   Act),  and 
the   words  "whether    that   right    has    accrued  before   or   after 
..  its    commencement  »   were,   in  my    opinion,    though    the   in- 
tention   of  theframers  of  the  Act  is  by  no   means   h.pp.ly   ex- 
pressed,  intended  to  emphasise    the  exclusion  of   the  Act  from 
he   provisions   of   Section    i   of    the     Punjab   General   Clause. 
Act  of    1898,  and  to  make  the  Act  absolutely   retrospective      1 
am   unable    to  see  any   reason  for  holding  that    the    words  cited 
wl   intended  to  limit  the  application  of  the  Act  to  rights  which 
accrued   before  or  after  the  Act  came  into  force,  and  to  exclu do 
;       plication    from  cases  in    which  the    -F^*""?* 
to  be   established  was  brought  into  existence   by  the  Act   itself. 
«  A  claim  to  a  right  of  pre-emption  »     cannot,  in  my  op.n- 
ion     he    held   to   mean    ■■  a   right    of    pre-emption       and    the 
culm    must   be  adjudicated  on   by  the   light  of    the   new    Act, 
if  preferred  after    that    Act  came  into  force. 
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Counsel  for  the  respondent  cited  authority,  including 
Maxwell  on  the  Interpretation  of  Statutes,  Edition  4,  pages 
121,  122,  285,  322,  344,  for  the  propositions  that  absurdity 
and  injustice  should,  if  possible,  be  defeated,  that  law  need  not 
necessarily  be  held  to  be  retrospective,  and  that  contradic- 
tion should,  if  possible,  be  defeated  ;  but  there  is,  in  niy 
opinion,  no  possibility  of  interpreting  Section  2  (3)  otherwise 
than  as  making  the  Act  retrospective  and  applicable  to  all 
suits  for  pre-emption   instituted   after   it  came  into    force. 

The  infelicity  of  the  language  used  may  have  been  due 
to  a  desire  to  follow  closely  the  language  of  Section  4  of  the 
Punjab  General  Clauses  Act,  "  unless  a  different  intention 
"  appears  the  repeal  shall  not affect  any  right  ac- 
quired,   accrued under  any    enactment  so  repealed.  " 

The  appellant  had  a  right  to  pre-emption  under  both  Acts, 
provided  tbat  no  superior  right  was  established,  and  the 
question,  whether  his  claim  was  defeated  by  the  existence  of  a 
superior  right,  had  to  be  decided  by  the  Court  in  which  his 
suit  was  instituted. 

Counsel  for  the  respondent  cited  Muhammad  Ayub  Khan 
v.BurcKhan  ('),  Khan  v.  Mahanda  (*),  Muhammad  Navaz 
Khan  v.  Mussammat  Bobo  Sahib  (3),  Sheo  Narain  v.  Bira  (*), 
and  Janki  Prasad  v.  Ishar  Das  (8),  for  the  proposi- 
tion that  the  suit  must  be  dismissed  on  the  ground  that 
the  plaintiff-appellant  had  no  cause  of  action  at  the  date  of 
snit,  and  relied  specially  on  the  opinion  expressed  by  Strachey, 
C.  J.,  in  the  last  cited  case,  that,  to  maintain  a  suit,  for  pre- 
emption, the  plaintiff  must  show,  not  only  that  the  sale  gave 
him  a  cause  of  action,  but  that  the  cause  of  action  still  sub- 
sisted at   the  date  of  the    institution  of  the  suit. 

The  facts  dealt  with  by  these  authorities  differ  so  widely 
from  those  of  the  preseot  case  that  they  do  not,  in  my  opinion, 
help  the  respondent,  and  the  fact  that  a  suit  instituted  by  the 
appellant  before  the  new  Act  came  into  force  would  have  been 
defeated  by  the  respondents'  superior  right  affords,  in  my 
opinion,  no  answer  to  the  argument  that  the  now  Act  applies 
to  the  suit  instituted  by  tho  appellant  after  it  came  into  force. 
To  hold  that  a  party  who  sues  after  that  occurrenco  must 
prove  that  he   had    a    right   superior   to    the    defendants'    both 

(')     95  P.  ft,  1901.  (3)    44  P.  /?.,  1903. 

(.=  )     32  P.  «.,  1902.  (•)  I.  L.  R.,  VII  All.,  535,  F  B. 

l«)  I.  h.  R.,  XXI  All.,  374,  F.  B. 
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at  the  date  of  sale  and  at  the  date  of  suit  is,  in  my  opinion, 
opposed  to  the  terms  of  the  sab-section.  The  date  of  suit, 
not  the  date  of  sale,  has  to  be  looked  to  for  the  law  applicable 
to    the    claim. 

As  -I  have  already  held,  the  alleged  injustice  of  apply- 
ing the  provisions  of  the  new  Act  in  such  a  manner  as  to 
deprive  person  of  superior  rights  enjoyed  by  them  before 
the  Act  was  passed,  cannot  be  considered  in  the  face  of  the 
terms  of  the  sub-section  ;  and  the  argument,  that  the  effect 
of  applying  the  provisions  of  the  Act  to  sales  effected  before 
it  came  into  force  will  be  to  revive  stale  claims,  is  met  by  the 
facts  that  Article  120  of  the  Limitation  Act  has  been  made 
inapplicable  and  that  the  year  of  grace  allowed  by  Section 
28  of  the  Pre-emption  Act  for  suits  previously  governed  by 
that  article  has  now  expired.  In  any  case  the  argument  can- 
not be  considered  in  the  face  of  the  language  of  the  sub-section, 
aud  the  maxim  "  Hard  cases  make  bad  law  "  must  be  kept 
in  mind. 

I  see  no  reason  for.  doubting  the  correctness  of  the  decision 
in  Abas  Ali  Shah  v.  Sher  Zaman  (')  and  Bahadur  v.  Alia  (a)  and 
]  adheie  to  those  decisions  and  answer  the  first  question  in  the 
affirmative. 

On  the  second  question  I  am  satisfied  that  the  respondent 
mado  pnyment  in  respect  of  his  right  of  pre-emption  within 
the  terms  of  the  sub-section,  when  he  purchased  the  property 
in  suit  before  the  Pre-emption  Act  c»me  into  force,  and  that 
the  saving  elan?e  of  the  sub-sec  ion  conseqnejtly  excludes 
the  application  of  the  provisions  of  the  Act  from  this  suit. 
I  would  consequently  dismiss    the    appeal  with   costs. 

Johnstonk,  J. — I  concur  with  my  learned  brethren  in  22th  Oct.  19'J7. 
their  answer  to  question  II  as  stated  by  the  C  J.  On  the 
other  question  I  need  hardly  iusist  upon  the  view  I  stated 
od  ISth  June  1997  in  my  order  of  that  date,  as  the  answer 
to  question  II  settles  the  case.  But  with  all  deference  1  am 
still  inclined  to  hold  that  the  words  "  Whether  that  right  has 
"  accrued,  etc.  "  occurring  in  Section  2  (3)  of  the  Act,  do  limit 
the  previous  words  "  every  claim  to  the  right  of  pre-emption.  " 

As  regards  Section  11  it  seems  to  me.  to  be  manifest  that 
it  cannot  by  any  possibility  le  used  to  defeat  a  bon-SgricTlltnral 
vendee,  who  has  bought  before-  the  present  Act  came  into 
force,  for  see    oor   decision  on   question  II.     That  section    will, 


108 


CIVIL  JUDGMENTS-No.  18.  I  Record 


o!  course,  prevent  the  success  of  a  suit  by  a  non-agricul- 
turist, who  has  delayed  suing  till  after  the  Act  came  into 
force. 

The  appeal   stands  dismissed   with  costs. 

Appeal  dismissed. 


"Full  Bench- 

No.  18- 

Before    Sir  William  Clark,    Kt,  Chief  Judge,    Mr.    Justice 

Ckatterji,  CLE.,  and  Mr.  Justice  Johnstone. 

SADHU  SINGH-(PLiiNTiFF)— APPELLANT, 

Versus 

SECRETARY  OP  STATE  POR  INDIA  AND  OTHERS 

(DEFENDANTS-RESPONDENTS. 

Civil  Appeal  No.  32  of  1S07. 
ending    offender- Attachment     and    sale      of     ancestral     proper*!, 
subject  to  Punjab  Customary    Law-Effect    of  such   sale   upon    the    nght.     of 
inheritance   of  the   absconder's   male   lineal    descendants     and     collateral, 
Criminal  Procedure  Code,  1898,  Sections  87,  83. 

Beld,  by  a  majority  of  the  Full  Bench  (Johnstone,  J.,  dissenting^  that 
where  ancestral  immoveable  property  held  by  a  person  subject  to  Punjab 
Customary  Law  is  attached  and  sold  by  order  of  a  Criminal  Court  under 
Section  8S  of  the  Code  of  Criminal  Procedure  the  sale  conveys  the  Ufa 
interest  of  that  person  only  and  does  not  extinguish  the  right  of  inheritance 
after  his  death  of  his  male  IinBal  descendants  or  of  collaterals  descended 
from  the  original  holder  of  the  property. 

Further   appeal  from   the   decree   of    C.    L.    Dundas,  Esquire, 
Divisional   Judge,  Ambala  Division,  dated  ISth  October  1906. 
Dwarka  Das,  for  appellant. 
Turner,  for  respondent. 

This  was  a  reference  to  a  Full  Bench  made  by  Chatte.jL 
and  Johnstone,  J.T.,  to  determine  that  when  ancestral  immoveable 
property  held  by  a  man  subject  to  Punjab  Customary  Law  ib 
attached  and  sold  by  order  of  a  Criminal  Court  under  Section 
88  Criminal  Procedure  Code,  does  the  sale  dispose  of  the  life 
interest  of  that  man  only  or  is  the  effect  of  the  sale  this  that 
the  right  of  inheritance  after  his  death  of  Lis  male  lineal  des- 
cendants or  of  collaterals  descended    fiom  the   original  holder  of 
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The  order  of  tlie  Division  Bench  referring  the  question 
of  law  to  a  Full  Bench  was  as  follows  : — 

Johnstone,  J. --Plaintiff's  father,  accused  in  1898  of  die  26/7/  April  1907. 
allemrt  to  murder  a  child,  absconded.  Proceedings  were 
taken  against  him  under  Sections  87  and  88  of  the  Criminal 
Proc  dure  Code  and  his  property— a  house  and  19  bighas,  12 
biswas  of  agricultural  land,  ancestral  estate — was  sold  by 
auction.  Plaintiff  sues  for  a  declaration  tliat  tie  sale  shall 
not  affect  lis  reversionary  rights  as  h-ir  after  his  father 
and  he  impleads  the  Secretary  of  State  for  India,  the 
purchaser  of  the  land  and  the  sons  of  the  purchaser  of  the 
house. 

The  first  Court  found  the  estate  ancestral  and  wont  on 
to  hold  that  inasmuch  as  the  act  of  plaintiff's  father  in 
absconding  was  voluntary  and  not.  necessary,  the  sale  should 
be  treated  as  oic  not  for  "necessity"  and  so  as  not  affect- 
ing plaintiff's  rights.  It  therefore  gave  plaintiff  the  declara- 
tion asked  foi  subject  to  the  condition  as  regards  tho  house, 
that  he  roust  repay  to  the  sons  of  the  purchaser  of 
it  such  sums  as  they  m->y  spend  or  have  spent  iu  rebuild- 
ing it. 

Government  and  the  private  defendants  appealed  sepa- 
rably to  tl  e  Divisional  Court,  and  plaintiff  filed  cress-objections, 
regarding  a  small  sum  of  costs.  The  learned  Divisional 
Judge  accepted  the  appeals  mil  dismissed  the  cross-objections 
whereupon    plaintiff    appealed    to  this  Court. 

Wo  have  heard  argument*  and  Bad  in  consideration  of 
the  importance  of  the  main  question  raised  and  of  its 
difficulty  that  it  is  desirable  to  have  a  Full  Bench  decision 
upon    it. 

The  question  for  decision  rmy  be  stated  thus — 
When  ancestral  immovable  property  held  by  a  man 
subject  to  Punjab  Customary  Law  is  at'ached  and  sold  by 
of  a  Criminal  Conit  unler  Section  86,  Criminal  Pro- 
cedure C(de,  d(  es  the  sale  disp  so  of  tho  life  interest  of  that 
man  only,  or  is  tho  effect  of  the  sale  (lis  that  tho  right 
of  inheritance  aH  r  his  death  of  his  male  lineal  descendants 
o:  of  cillaterals,  descended  from  the  original  holder  of  the 
pr<  i  erty,  is  extinguished  ? 

At  nt  present  advis  d  I  lean  towards  the  latter  alter- 
rativc  I  will  rot  discuss  the  matter  at  length  here  but 
merely    indicate   the    t'eneral  lines    upon  which,   in    mv   ooinion 
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a  correct  deciSion  may  be  arrived  at.  Lala  Dwarka  Das 
refers  us  to  Hinda  Law  of  the  Mitakshara  Behool ,  bat j,  it 
seems  to  me  that  there  is  a  vital  distinction  between  that  law 
and  Pnnjab  custom.  A  member  of  a  joint  Hindu  family  becomes 
at  birth  a  co-parcener  in  the  property  and  can  at  any  time  even 
demand  partition  while  the  ron  of  a  living  male  proprietor,  wno 
is  a  Punjab  agriculturist,  is  certainly  not  a  co-parcener 
and  cannot  demand  partition  of  the  estate  held  by  his  father. 

Again  1  have   studied  the  passages  in  the  rulings  reported  .t 
page  247,  paragraph  2  in  Gujarv.  Shorn  Bos  («),p.ge  62  ,n  Stta 
IL  v.  X.*.  Bam  (•),  page  9,  last  paragraph  of  BaJJ^a?.  She* 
IfitaJ    C>«*   others   to   which    Lala    Dwarka ^    ha 
referred   us    as    well   as   the   remarks   at    pago   GO,    ^*»" 
Digest,  6th   Edition.     Upon   these     observations    Lala   Dwarka 
Das   bases   his  contention    that    plaintiff     has    a    part   of  the 
ownership    in    the  estate   already,   even     during    the    hfe-hme 
of   his   father.     Certain  phrases    used    m   ruhngs   by    the  chief 
pnpporters   of  the  Punjab  "agnatic   theory"    do   lend  colour  to 
this  contention,  but    when    I    examine    the    matter    carefully,    I 
have  great   difficulty   in  conceding  that    plaintiff    has   any  such 
interest  in   the  estate  as   can    survive    attachment   and    sale  by 
ope       on   of  law  under  order  of  a   Magistrate,    It     may  be  tha 
a   male  proprietor  in  the  Punjab  holding  ancestral   estate    ha 
.orgot'whnt   jurists   would   call    an     absolute   ownership    bu 
at  present    I  am  unable  to  see  that  his    son  who   has  a  nght  dur 
£gP  bis  father's  life-time    to   obtain    only    declaration   agains 
faisfatWs  alienation  without   -  necessity  "  and  who  also  has  j 
mere  contingent   right   to  succeed  his   father    upon  the  latter 
death  but  who  has  during  his  father's  life  no  right  to  dispose  o 
or   enjoy    the   profits  of  the  estate  in  any  shape  or  form  or  in  th 
smallest   degree,  has   such  a   part  m  the  ownership  as  can  exif 
apart   from    his  father's  ownership.     To  use  the  English  phrase 
cannot  see  that  the  son  has  any  "  estate  "   in  the  property  whi 
his   father   is   alive,    audi  am  inclined   to  hold   that   upon  tl 
sale     under    Section     88,     Criminal    Procedure   Code,     the  f 
simple  of   the   property    was   sold    and    nothing    remained    f 
plaintiff  to   inherit,     Call   plaintiff's    fathers     r.ghts     absolu 
ownership    or     something     lr»   than    abfolute     ownership, 
seems    to    me    at    present    that,  when  under  Section  88  proper 
"  belonging  "  to  plaintiffs  father  was  sold  by  auction  the  coir, 
view  is  that  the  purchasers  became  full  and  absolute  owners. 
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The  attempt  of  the  first  Court  to  assimilate  this  case 
of  involuntary  transfer  to  case  of  voluntary  transfer  by 
a   male  proprietor   seems   to    me   sophistical   and    unsound. 

I  wish  also  to  draw  espe3ial  attention  to  the  phrases 
used  in  Eoda  v.  Harnam  (>),  page  71  and  page  77,  and  in 
JUhiy-t  v.  Ganda  Singh  (•),  page  369,  paragraph  4,  in  regard  to 
the  nature  of  the  estate  of  a  male  agriculturist  in  the 
Punjab  e.g.,  "  has  the  entire  estate  for  the  time  being  " ; 
"  full  owner  "  ;  and  so  forth.  Turab  V.  Crown  (»)  quoted  by 
Lala  Dwarka  Das  seems  rather  against  plaintiff  than  in 
his  favour,  the  Court  assuming  that  it  had  power  to  con- 
6scate  absolutely. 

Qh&TKBJI,  J.- 1  concur    in  the  foregoing  order  of  reference  2Sth  April  1937. 
of   the  question  stated   to    a   Full    Bench    reserving   my    own 
opinion    for   the  present. 

The     following     opinions     were    recorded   by    the    learned 
Judges   constituting    the  Full  Bench  :— 

Johhstohe,  J.— Wo  have   now  heard   full  arguments.   My  23rd  July  1907. 
owu    view    remains,   much     as    before,     aud    I    do   not   wish   to 
repeat   at   length    what   I   wrote  in    my  referring   order. 

U  in  enough  if  I  set  down  briefly  that  there  seems  to 
mo  for  the  reason  given  by  me,  a  vital  difference  between 
cases  under  the  Milakshara  Law  and  cases  under  Punjab 
custom,  and  if  I  then  proceed  to  state,  with  reference  to  the 
Punjab'  authorities,  whit  seems  to  me  the  true  positions 
of  a  male  holder  of  ancestral  land  in  this  province  and  of  the 
next   heir. 

The  rulings  I  wish  to  quote  from  are  Gujar  v.  Sham 
Das  (*),8it*Ram  v.  Raja  Ra*  C).  Badhawa  v.  Sher  Mu- 
Kammad  («),  Jowahir  v.  Mus.ammat  Chandi  ('),  Boda  v. 
Eornam  ('),  Ildhiya  v.  Ganda  Singh  (•),  Bern  Ditto  v. 
Saudagar  Singh  (•).  1  put  them  in  this  order  because  the 
first  three  of  tbem  are  relied  upon  by  the  appellant!,  where- 
bi  in  my  opinion  for  our  present  purpose  the  remainder 
give  better  aid  clearer  ideas.  There  are  also  useful 
observations  in  the  following  authorities,  but  I  do  not  pro- 
pose  to  unduly  lengthen  this  judgment  by  spec.fic  discuss.on 
of   them,  wi.,  M    '  \  Shah  Khanan  7.  KalaniharKhan^), 
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Earn  Bakhamal  v.  Balivanl  Singh  ('),  Mvhamaad  Khan 
v.  Sis  llano  (2),  Sattaj  Kuari  v.  Deoraj  Kuari  (*)  (at 
pagj  287).  In  Qtijar  v.  Sham  Pas  (4)  at  page  2-17, 
are   these  words    "  The   prevailing  sentiment   in    this    province 

"  anion g   agiiculturists is    that     in    respect  of 

"ancestral  immoveable  piopcity  iu  the  hum's  of  any  indi- 
"  vidual  there  exists  seme  sort  of  residuary  interest  in  all 
"  the  descendants  of  tho  first  owner  or  body  of  owned, 
"  however  remote  and  contingent  may  be  the  probability 
"  of  some  among  such  descendants  ever  having  the  enjoy- 
':  meut  of  the  property,  the  owner  in  possession  is  not 
"regarded  as  having  the  whole  and  sole  inteiest  in  the 
"  property  and  power  to  dispose  of  it,  so  as  to  detent  ths 
"  expectations  of  those  who  arc  deemed  to  have  a  residuary 
"interest  and  who  would  take  the  property  if  the  owner  died 
"  without    disposing  of  it."  A 

In  my  opinion  the  phrase  twice  used  in  this  p-.ssage  , 
"  residuary  interest  "  is  inaccurate  and  misleading.  A 
merely  contingent  interest  cannot  be  a  residuary  interest. 
Instances  of  residuary  acd  contingent  interests  will  make 
this  quite  clear-.  A  testator  bequeaths  his  Louse  and  £1,000 
to  A,  and  the  rest  of  bis  estate  to  13.  Bis  residuary  legatee, 
i.e.,  he  gets  immediately  on  death  of  testator,  the  hitter's 
estate  minus  the  bouse  acd  £1,000.  Theie  may  be  no  residue 
for  him  to  take,  but  his  interest  is  not  contingent— he 
takes  whatever  is  available  after  A  gets  the  house  and  the 
£1,0C0.  It  would  be  quite  different  if  the  estate  was  left 
as  a  whole  to  A  with  the  addition  that,  if  B  should  sur- 
vive A,  B  would  take  after  A.  This  would  not  be  for  B 
a   residuary    but    a  contingent   interest. 

But  even  if  the  interest  of  a  Punjab  Bgricultuiist's  son 
in  the  ancestral  laid  be  called  a  residuary  interest,  it  does 
not  follow  that  time  will  be  any  ;  i  siduum  for  him  to  take. 
■  If,  for  instance,  the  father  permanently  alienates  the  whole 
for  "necessity,"  where  is  the  residuum  for  the  son?  Equally 
if  the  father  comes  into  collision  with  the  Criminal  Law 
and  the  Magisttute  confiscates  his  land,  in  my  opinion  no 
residuum  lenvirs  for  the  son,  or,  as  I  would  prefer 
-to  put  it,  the  sons  contingent  reversionary  claim  is  wholly 
defeated. 

In   Sila  Bam   v.  R»ja  Ram  (e),  at    page  62,  it  is  statsd  that 
"  the    last   bolder    of    Ibc    estate    was    not  an    absolute   owner, 
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l1  that  \\-  held  it  subject  to  the  reversionary  rights  of  the 
"  community,"  and  bo  forth.  Tuis  was  of  course,  also  a 
cise  of  property  subject  to  Punjab  agricultural  custom.  This 
may  be  a  convenient  way  of  putting  the  mutter  ;  bat  in 
my  opiaion  the  holler  for  the  time  b/mg  is  full 
owner,  though  a  salutary  rule  of  oustom  enables  hi-i  heirs 
to  step    into   present   waste. 

Iu  Bidh  w  i  v.  She    Mithamma  I  (*),  (page  9),  it  is  said  that 

'•  the    great    principle    is    that    in     compact    agricul- 

"  tural    ommunilies   in    the    Punjab ......  ancestral  land 

"is  regarded  as  not  at  th:>  ab.3>lute  disposal  of  the  male 
"holder  in  pomession.     Persons   descend  al    from   the    common 

"  ancestors bav9  an    inchoito    interest    in  it,  which 

"he   cannot   defeat  except  for    necessity." 

And  in  Ralla  v.  B*dhi  ('),  we  find  the  following:— 
"  It  is  a  com  nou  feature  of  cu«tomiry  law  throughout  the 
"  province  that  m  individual  whether  or  not  he  has  mule  issue, 
"  is  under  ordinary  circumst  mces  competent  by  his  own 
"s.le    act    to    preveut    the     devolution    of     ancsstral    lind    in 

dance    wit.h    the    rales    of      iuneutance    

"  The  exe-ci-ie  of  any  p>\vjr  which  would  affect  the  opera- 
"  ti  in  of  these  ru!iM  to  the  detriment  of  the  natural 
"  successors,  is  liable  to  be  controlled  by  them,  whether 
h  fcue  act  done  ba  a  pvrtition  or  a  gift,  or  a  sale  or 
ii  mortgage,  otherwise  than  for  necessity."  The  dictum  in 
this  ruling  I  thoroughly  approve:  the  bolder  may  be 
restrained  by  the  heirs  from  making  voluntary  alienation, 
otherwise    than    for    "  necessity." 

Let  US  HOW  see  some  rulings  iu  which,  while  the  right  of 
oontrol  resting  iu  the  heirs  is  adequately  re.-oguized,  the 
relative  positions  of  the  holier  and  of  lis  heirs  qua 
ownerships  are  descibed  in  what  with  all  respect  I  conceive 
i  thecorroct  way.  At  page  3 ll  in  Joioahir  r.  llussammat 
Ohandi(*),  there    is  two  a  note  by    Sir  Meredyth 

Plowden,     the     Judge     to     whose     insight  oud    ingenuity    we 
owe     to     a  large   extent    our    Punjab    "agnatic    theory  "  and 

^notations.      Lt    runs    thus "It    has      been    repeatedly 

"pointed     out     that    a    childless    proprietor    and    a    widow    are 

-not  on    the    same   footing.     A    man  without  sons  is  as  much  a 

,.,    Knh  sons.     -I    widow,  as   such,    is  not  a 

prirtor.     She   his  a   life  interest  wHk  a  power,  under  certain 
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«  circumstances,  of  disposition.  Ths  childless  proprietor  is  not,  like 
"a  widow,   under  owj   obligation   to  preserve  the  property  for  hit 

"successors Now   in    this   province,  tlie  father  has  a  power 

"  of  disposition  ov.r  ancestral  property  which  he  can  exercise 
"  without  the  consent  of  his  sons,  and  without  their  joining  in  the 
"conveyance.  The  whole  interest  in  the  Ian  I  is  in  the  father  or 
"  childless  proprietor,  thus  distinguishing  them  from  the  widow. 
■'  The  heir,  may  possibly  intervene  to  prevent  a  wanton  ahena- 
«  lion,  otc,  etc."  I  wish  to  express  hearty  concurrence  in  all 
this,  and  especially  in  the  sentences  italicised.  The  d,cta 
regarding  widows  I  will  use  again  later  to  meet  a  suggested 
difficulty    in    my    way. 

Later  in   Roda  v.  Earnam  (1 ),  the  same  learned  Judge  said, 
speaking   for   himself    and    Roe,  J. — 

"  We  take  it  that  by  custom  (speaking  generally)  a  souless 
"  man  who  holds  ancestral  1  md  has    the   entire  interest   therein 

"  for  the   time  being In  short,  generally  speaking,  the  true 

«'  description  under  the  customary  law  of  a  male  holder  of 
'■  ancestral  land  is  that  he  is  a  full  owner,  with  an  interest,  trans- 
"  missible,  etc.,  etc  ,  but  has  a  limited  power  of  alienation,  liable 
"  to  b3  controlled  by  the  heirs." 

Here  I  take  it  that  "  transmissible"  cannot  mean  "  which 
"  must  be  transmitted  "  but  "  which  in  the  ordinary  course,  if 
'«  the  land  at  deith  of  the  bolder  is  still  his,  will  devolve  upon 
•'  his  heirs."  As  a  matter  of  fact,  if  alienation  was  made  for 
"  necessity,"  or  if  the  holder  fell  into  debt  and  the  land  was  sold 
under  execution  of  decree  under  the  old  law,  or  if  in  any  other 
way  the  land  ceased  to  be  his  before  his  death,  there  would 
be  no  transmission  to  heirs.  The  Full  Bench,  page  77,  fully 
accepted   the  above-quoted  passage  as  sound. 

Next,  in  Ilahiya  v.  Ganda  Singh  (a),  Plowden,  J., 
remarked-"  We  adopt  the  view  that  a  childless  proprietor  is 
•'  full  owner  of  ancestral  property  in  his  possession,  notwith- 
"  standing  that  his  power  of  disposition  is  cot  absolute,  and 
"  that  an  alienation  in  excess  of  his  powers  is  voidable  pro  tanlo 
"  by  his  heirs." 

Further,  in  Devi  Ditia  v.  Saudagar  bingh  (3),  page  296,  the 
position  of  a  ma'e  owner  of  ancestral  land  is  thus  described- 
"  Although  the  male  proprietor  has  not  an  unrestricted  power 
«  of  alienation  of  ancestral  land,  where  he  has  male  descend  - 
'•  or  collaterals,  he  is,  unlike    the  widow,  a  full  proprietor." 
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I  could  go  on  quoting  similar  dicta  all  up  and  down  the 
Punjab  Record,  but  I  think  the  above  references  are  at  present 
sufficient. 

The  question   for  me  now  ia-When  the  Magistrate  attached 
and   sold    under  the  Criminal   Procedure   thepropert,     belong- 
<.iug..to   Thakria,    .hat  w  as  that   property?     The  M.g«tr.  e 
Wended   to   sell    the    fee-simple   of   .he   land  :  did   it   belong  to 
Thakria?     We    have  seen  that  Thakria  «»  "  full-owner,        full 
<•  proprietor,"     '<  the  .hole   interest  in  the  land  »    rested  in  him, 
and  he  was    "  under  no  obligation  to  preserve  the   property    for 
«  Lis  successors."     The  property  was  not  at  his  absolute  disposal, 
for  the  heirs  can  by  a  peculiar  customary  iale    step  in  to  prevent 
waste,   and,   apait  f;om   "  necessity  »  he  .as  not  competent '   by 
"  his   own  sole  act*   to  interfere  with  the  devolution  of  the  estate, 
the   acts  contemplated  being  "partition,  gift,  sale  or  mortgage 
or  similar  voluntary  acts.     I  can  seo      in    all  this  no  .arrant  for 
the   idea  that    .hen  Government  attached  and  sold  what  belong- 
ed    to  Thakria,  anything  whatever  belonging  to  his  hei,  remained 
in  existence.     We    have   seen  that  the  heir  had  no  residua,  y  ,n- 
terest,     property   so-called   but  merely  a  contingent  interest  and 
that  interest  had  been  defeated. 

Another  .ay  of  looking  at  it   is  this.     Undoubtedly  it  does 
sometimes     happen    that    pirt    of    the    incidents   of     ownership 
of      land     reside    in    one    person   and   part    in    another  person. 
A     mav    be    superior  and     B    inferior     proprietor,    A    may    be 
proprietor     and    B    may    be    mortgagee.     A   may    be  proprietor 
and    B    may    have    a   permanent   light  to    use    the   water    of    a 
well      on     the     land     or    to    fell    a    certain    amount   of   timber 
on     the   land    every    year  ;  and    so    forth.     Here    A's  propeity 
may     bo    sold   by    him,    or    may   be   confiscated  by   process   of 
law,     and     yet      B's      interest    will   remain    intact.     Undir    no 
cireurostanes   can      A  deprive   B    of    his   rights,   and   under  no 
circumstances   couid  B's  rights  be  legally  confiscated  on    account 
of  acts  of    A's.     B's   rights  are    a  solid,  substantial,  immediately 
existing   thing  ;     and    the   consequences   of   this   state  of  affairs 
are     easy    to    u-derstand.     But    how    different    is    the   case  of 
a    Punjab     landowner    and    his    heir  !    In  certain    circumstances 
the    former     can    dispose    of   the    land  generally  and  completely 
without     the    consent  of  the  heir  and  ev.  n  against  his  expressly 
declared    wishes,  and  without  the    heir  joining  in  the  conveyance 
-see   Jouahir  v.  Uvssammat  ChaniK  (>)>  »e  q«">ted  above.     How 
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can  it  ho  said  in  reason  that  pai  t  of  the  ownership  rests 
in  a  man  who,  except  in  ceitain  circumstances,  has  no  voice 
in  the  disprsal  rf  the  land  ?  Ownetship  is  ownership.  ]f 
the  heir  is,  in  any  sense  or  in  the  most,  limited  d<giee, 
an  pwrer  alorg  with  his  Punjabi  father,  in  no  possille 
circumstances  could  the  latter  dispose  of  his  own  and  his 
heir's  interests  without,  the  concurrence  rf  the  latter  and 
even  against,  his  wishes.  In  short  the  ical  state  of  affairs 
is  this.  The  father  is  full  owner;  but  in  the  interests  of 
heirs  a  customary  rule  has  heen  involved  to  tie  effect  that, 
alienatirns  rot.  for  "  necessity"  can  be  ignored  by  tl  em.  This 
does  not,  imply  that  in  the  heirs  there  rests  any  part  of  the 
ownership.  Apart  fiom  the  peculiar  case  of  alienation  with- 
out "necessity,"  if  the  father's  lights  in  the  land  are  wholly 
parted  with,  or  come  to  an  end  by  operation  of  law,  criminal  or 
civil,  nothing  lemains.  (Until  leeently  laud  could  he  sold  in 
execution    of    decree.) 

It  has  been  suggested  that,  if  such  arguments  as  these  are 
accepted,  they  we.uld  apply  equally  to  the  case  of  a  widow,  and 
that  then  we  should  have  the  spectacle  e>f  a  widow  charged  with 
a  crime  and  absconding,  and  of  the  reuniting  confiscation  of  her 
late  husband's  land  operating  to  defeat  the  claims  of  reversion- 
ers. Hut  this  suggestion  is  wholly  inadmissible.  Earlier  in 
this  judgment  I  have  drawn  s  ttention  to  the  views  taken  by 
this  Court  of  the  vart  difference  between  a  Punjab  male  holder 
of  lat-d  and  a  widow,  nnd  not  much  reflection  is  required  to 
make  it  clear  that  a  Punjabi  widow,  whose  rights  are  the  out- 
come of  and  a  growth  from  her  right  of  maintenance,  is  rot  a 
full  owner  and  perhaps  not  an  owner  at,  ail,  though  she  can 
alienate  for  "  necessity."  I  do  net  think  I  need  pursue  this 
matter  further. 

Having  then  arrived  at  this  that  Thakiia  was  full  owner 
and  that  the  Magistrate  confiscated  the  full  ownership,  I  ask 
next  is  there  any  law  or  rule  under  which  the  heir  can  ask  a 
Court  to  set  aside  the  confiscation  in  so  far  as  it  affects  him  ?  If 
Thakiia  had  himself  alienated  not  for  "necessity,"  the  heir 
could  have  done  this:  this  is  the  result  of  well  ascertained 
custom,  and  his  suit  here  would  have  a  solid  foundation.  But 
what  foundation  is  there  for  a  suit  like  the  present  one  ? 
There  is  r.o  statute  law  to  help  the  heir,  and  it  is  not  pretended 
that  tlieio  is  any  proved  custom  under  which  an  heir  can  sue 
Government  and  apk  to  have  it  deckled  that  a  confiscation 
strictly  in  accordance  with  the  criminal  law  of  the  countiy 
.u~„l^  v,.  Q«t  oa;A*  ;„  ™l,ni<,  o..  i'n  nort      To  ncrree  that.  Thakria's 
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absconding  being  a  voluntary  act,  tbe  confiscation  amounts  to  a 
vol  notary  alienation  by  him,  seems  to  me  a  mere  sophism  :  it 
involves  the  fallacy  which  logicians  call  an  amphiboly.  Volun- 
tary alienation  implies  a  wish  to  alienate.  Plight,  the  conse- 
quences of  which  in  regard  to  the  property  may  very  likely  not 
be  known  to  the  fugitive,  cannot  possibly  be  called  a  voluntary 
alienation.  And  even  if  Thakria  knew  that  confiscation  woald 
follow  his  flight,  he  certainly  did  not  wish  to  alienate  the  land. 
At  the  worst  he  abandoned  his  rights  in  such  a  way  that  the  land 
fell  to  be  disposed  of  by  law  by  Government  for  its  sole  benefit. 
I  am  unable  to  see  how  the  well-ascertained  custom  aforesaid 
can  be  stretched,  in  the  absence  of  instances,  so  as  to  cover  such 
a  case. 

I  would  like  to  see  the  law  in  Section  88,  Criminal  Procedure 
Code  amended  so  as  to  protect  tbe  reversioners  of  a  Punjabi 
agriculturist.  In  my  opinion  at  present  the  law  does  not 
protect  thero  ;  but,  though  this  is  hard  upon  them,  1  do  not  think 
the  proper  remedy  i3  to  strain  the  law  and  misinterpret  it  but  to 
amend  it.  To  rule  now,  simply  in  order  to  meet  the  present  diffi- 
calty,  that  the  Punjabi  father  is  not  full  owner  of  his  land  but 
that  he  shares  the  ownei  ship  with  his  heirs,  may  save  reversioners 
from  hardship,  but  this  conrse  will  nullify  much  of  the  reasoning 
in  Chief  Court  rulings  and  will  lead  to  much  confusion  in  litiga- 
tion among  agricultorists.  It  will  supersede  legal  pronouncements 
which  have  become  the  very  basis  of  all  our  ideas  about  the  nature 
of  land  tenui-e  in  the  Province,  and  it  is  hard  to  say  how  much 
uncertainty  and  doubt  will  not  be  created  extending  over  the 
whole  realm  of  cnstmary  law  in  connection  with  landed  property 
here. 

For  these  reasons  I  wonld  adopt  the  second  alternative 
stated  in  my  referring  order  as  the  question  for  consider- 
ation. 

Cr.iRK,  C.  J.— Tbe  decision  of  the  point  referred  26M  July  1907. 
depends  entirely  on  what  is  meant  under  Punjab  Castomary 
Law  by  the  ownership  of  the  owner  actually  in  possession 
of  ancestral  land.  My  learned  brother  Johnstone  has  made 
a  very  interesting  and  instructive  collection  of  decisions  and 
quotations  from  judgment  of  this  Court  showing  the  res- 
pective interests  in  the  estate  of  the  owner  in  possession, 
his  reversioner  and  the  widow. 

The  owQfr  in  possession  is  undoubtedly  often  describ- 
ed a  "  full  owner,"  but  such  descriptions  must  be  taken  with 
reference  to  the  facts  of  the  case  in  which  his  title  is 
discussed. 
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To  account  for  his  power  to  alienate  Lis  land  for 
necessity,  without  consulting  his  reversioners,  it  was  neees- 
sary   to  hold   him    a   full   owner  from   that   point  of  view. 

In  ray  opinion  we  must  consider  his  ownership  from  an 
independent  point  of  view  with  reference  to  the  facts  of 
the  case  before  us,  it  does  not  follow  that  because  he  was 
held  to  bo  a  "  full  owner  "  to  explain  certain  of  his  powers, 
he  must  therefore  be  held  to  be  a  full  owner  for  all 
purposes. 

It  is  established  that  the  owner  in  possession  can  only 
alienate  ancestral  land  for  necessity,  and  other  alienations 
of  his  are  not  binding  on  his  heirs.  This  implies  to  my 
raind  some  interest  in  the  estate  on  the  part  of  the 
reversioners,  whether  it  be  called  '  residuary  or  '  inchoate 
or  'vested'  or  'contingent'  it  is  some  definite  interest 
This  interest  cannot  be  infringed,  by  waste  or  extravaganc, 
on  the  part  of  the  owner,  then  why  should  it  be  infringe, 
by  crime  or  absconding  on  his  part. 

The  ultimate  reason  that  it  can  ba  infringed  upon  fo 
necessity,  may  perhaps  be  for  the  benefit  of  the  reversionen 
This  power  allows  him  to  protect  his  whole  estate  by  th 
sacrifice  of  a  portion.  Probably  also  his  lien  on  the  estat 
for  his  own  subsistence  and  for  Government  revenue  . 
recognized  in  giving  him  this  power. 

This  exceedingly  limited  power  of  alienation  for  necessifc 
often  for  the  benefit  of  the  estate,  seems  to  me  to  sugge 
th.  general  rule  that  the  reversioners  have  a  property 
soma  kind  in  the  estate,  subject  to  the  life  property 
the  owner  in  possession,  and  with  an  exception  that  the  owner 
possession  can  treat  the  property  as  if  it  was  his  alone,  in  case 
necessity. 

In    Sweet's  Law    Dictionary   under  the   head  Reversions 
Interest   it   is      stated     ••  Any ,  right   in    property,    the   eo,. 
«ment   of    which    is   deferred,    is    a    reversionary   right  in 
"  wide  sense  of  the  term." 

The  right  of  the   reversioner  under  Customary    Law    see 
to    me   to    amount   to   a   right   in    property     the  enjoyment 
Ichis   deferred.     It  is   vested    in   interest   according  to 
Lning    of     the   term   under    the   heading       estate       ml 
Dictioanry. 

Ar    „ut,     i.     verted     »     "•'""<■     "hen    ""    '" 

present   possessor   cm   oertamiy 
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ownership  implies  tho  power  of  disposal  at  pleasure,  tho 
jutuntendi,  fruendi,  et  abutendi.  Ho  not  being  absolute 
owner,  with  whom  rests  the  ownership  not  resting  with  him  ? 

Ownership  nny  be  present,  as  in  the  ease  of  estate 
in  possession,  or  deferred  as  in  the  case  of  an  estate  in 
reversion,  see  paragraph  9  of  the  healing  estate  in  that  dictionary. 

Under  the  heading  estate  in  the  Encyclopaedia  of  the 
Lawi  of  England,  the  estate  of  the  reversioners  under  Punjab 
Customary  Law  may  bj  regarded  as  an  estate  in  expectancy. 

However  the  reversioner  under  English  Laws  is  very 
different  from  the  reversioner  under  Punjab  Customary 
Law  and  the  rights  of  the  latter  have  to  be  considered  on 
their  .  owu  merit-i,  and  it  is  only  in  a  general  way  that 
the  terms  ani  definition  of  the  EnglUh  Law  can  be  used 
to  determine  hi*  rights.  From  a  quotation  from  Wayne's 
Criminal  Law  of  India  which  I  will  presently  make  it  will 
appoar  that  the  attainder  of  an  aoc;stor  did  not  prevent  the 
decent  of  an  estate  entailed  upon  issue,  because  they  claim- 
ed not  from  him,  bat  by  virtue  of  the  previous  gift  to  them- 
selves as  his  children.  - 

In  this  respect  the  reversioner  of  the  Customary  Law 
bears  a  resemb'anco  t>  the  tenant  in  tact.  Such  rever- 
sioners not  inheriting  from  the  last  ownor  bat  from  the 
common  ancestor. 

The  conclusion  I  arrive  at  is  that  tho  reversioner  has 
such  definite  intereit  in  the  ancsshral  property,  that  the 
owner  in  possession  cannot,  by  his  crime  or  absconding 
cause  that  interest  to  1)3  forfeitel,  and  only  his  life  interest 
can   be   forfeited. 

There  has  bsen  no  attempt  in  this  cise  to  fall  back 
upon  Hindu  Law,  because  custom  in  tho  matter  has  not 
been  established.  It  has  rightly  been  reognized  that  the 
rights  of  tho  reversioner  being  based  on  Customary  Law, 
his  rights  in  this  particular  instance  must  bo  governed  by 
custom  hnd  the  cmtom  must  be  deduced  by  analogies 
and  inferences  based  oi  known  facts  of  the  Customary 
Law. 

According  to  Mitikshara,  however,  apparently  the  forfeiture 
of  the  fatbor's  estate  would  not  in  solve  tho  son's  estate. 
In  this  connection,  I  quote  an  interesting  passage  from  Mayne's 
Criminal  Law  of  India  under  Section  61  of  tho  Lilian 
Peual  Code. 
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"And,  therefore,  according   to  English  Law,  the   attainder 
» of   an    elder  son    would    intercept   the    rights   of  a   younger 
"eon     and     all   other    collateral    relations,    who    could    only 
••  take  after   him.     If,    therefore,  he   could    not    take   for   him- 
"  self,  and   they   could  not  take  in    consequence  of   his  blocking 
"up    the     way,     the     estate   necessarily    escheated.     (1  Steph. 
« Com.  420).      But  it   may    well   be  questioned     whether    this 
«  would  "be  the    case    with    Hindus     under    Mitakshara   Law, 
"when    the  sons   take   not    after,    but  along   with,    the    father 
« as  his   co-heirs.      It   is   to   be   observed   too,   that    forfeiture 
"under  the   Code  has  not   the  effect   of  corrupting  the    blood 
"and     extinguishing     its     power   of     transmitting    inheritable 
"rights.    The   moment  the   sentence   has   expired,     the    strain 
"of  inheritance   flows   on    unimpeded.     It   is  only  the  personal 
"  rights  of   the   convict    which   are  transferred   to  Government 
"by   a    sort    of     statutary     conveyance,      but    I  conceive  that 
"Government    t ,kes   nothing     which  he    could  not    have   assigned 
«awty.     And     so    it    was  by   English  Law,    that  the  attainder 
"of     the     ancestor     did      not    prevent     the     descent     of      an 
"estate   entailed     apan    his   is=^,     bemuse   they   claimed    not 
"from   him,  bat  bjr     virtu,     of    the    prerimi     gift    to    them- 
"selves   as  his   children."     (Williams   R.  P.  49). 

The  question  is  undoubtedly  one  of  great  difficulty,  in 
coming  to  the  conclusion  I  have  formed,  I  have  been  in- 
fluenced by  the  consideration  that  ia  the  matter  of  a  highly 
penal  provision  of  the  nature  of  the  one  under  d.scussion 
the  benefit  of  any  doubt  should  be  given  to  the  subject 
Hnd    not    to   the   Crown. 

I  am  not  impressed  by  the  distinction  drawn  between 
alienation  for  necessity  being  a  voluntary  act,  and  an  alieoa- 
ation  by  forfeiture  not  being  voluntary,  but  by  operation  of 
law,  because  the  distinction  seems  to  me  to  bj  irrelevant,  if  the 
reversioner  has  the  interest  in  the  property  which  according  to 
my  views  he  in  fact  possesses. 

Cuatierji,  J.— I  agi'ee  with  the  learned  Chief  Judge  that  a 
28th  July  1907.  ^  ftgricaHurist  in  the  Punjab  governed  by  Customary  Law 
having  sons  or  collaterals  is  not  a  full  owner  in  the  strict  sense 
of  the  term  of  ancestral  land  in  his  hands.  It  is  not  disputed  in 
this  case  that  the  plaintiff  and  his  father  are  governed  by  Cus- 
tomary Law  or  that  plaintiff's  father  had  not  an  unrestricted 
power  of  alienation,  that  is,  a  power  of  alienation  without 
necessity. 

A  case  of  this  description  his  not  arisen  before  and  is  not  to 
ba  found  referred   to   in  the  records  of  Ctutomery  Law.     It  does 
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not  follow,  however,    that   it  is  not  capable  of   being  deeded  on 
principles    of    that  law  by   applying  then,  to   the   present  set  of 
facts.     Law  always   lag,   behind    the  progress  of  soce  y    and, 
we  were  to  insist  that  for  every    fresh    complicate  of  facts  that 
requires  decision  some    positive   rule  directly  applicable  mast  be 
found,   Courts    of  Justice  would  be  paralysed  in  ezercis.og  their 
functions    in    many   instances    and    the    greatest,    inconvenience 
would  be  caused.     Principles   underlying   the  existing  law  must 
be  extended   by    analogy    and  other  approved    methods    to   new 
phases  of  affairs.     This  equally  applies  in  the  case   of  Customary 
Law.     See     Day*  Bam     v.    Sohel    Singh    ('),  Jawala    v.     Dim 
Singh  (»),  and  Mirehouse  v.  Bennell  (a). 

I  am  therefore  not  pressed  with  the  difficulty  which  my 
brother  Johnstine  seems  to  feel  in  giving  a  taDgible  shape  to  the 
customary  right  of  the  plaintiff  to  restrain  alienations  by  bis 
father  without  necessity  and  to  allow  it  to  have  effect  in  a  novel 
situation  like  the  preset.  The  right  I  think  has  distinct  bear- 
ing on  the  situation  and  is  itself  a  tangible  right  of  which  the 
law  can  anl  Blionld  tike  cognizince.  It  is  not  a  sufficient  reason 
for  ignoring  its  existence  or  for  not  giving  effect  to  it  that 
pharaseologj  borrowed  from  English  law  cannot  adequately 
represent  it.  I  do  not  myself  say  that  this  difficulty  exist 
to  the  full  extent  that  my  brother  thinks,  bat  even  it  does  exist 
it  cannot  be  a  sufficient  ground  for  not  recognizing  the  force 
of  the  right. 

I  have  no  doubt  that  we  have  never  held  that  the  male 
proprietor,  in  the  circumstances  mentioned  in  the  beginning  of 
my  judgment,  is  a  full  owner.  A  full  owner  in  juris- 
prudence  is  a  person  who  has  a  right  over  a  determinate  thing, 
indefinite  in  point  of  user,  unrestricted  in  point  of 
disposition  and  unlimited  in  point  of  duration  or 
in  other  words  having  the  fullest  and  freest  right  of  possession, 
enjoyment  and  disposition.  See  judgment  of  Plowden,  S.  J.,  in 
<7u;ir  v.  Sham  Das  (*). 

Now,  the  male  owner  aforesaid  cannot  in  customary  law 
bo  full  owner  if  his  right  of  disposition  is  restricted.  This 
is  clear  on  juristic  principles  apart  fro*  the  technical  language 
of  particular  systems  of  law.  The  words  «  full  owner"  used 
with  reference  to  such  a  person  in  the  judgments  cited  by  my 
brother  do  not  lay  down  any  contrary  doctrine.  The  WO.de 
must  not  be  dissociated   from  the  context  and  should  ..e   mter- 
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prated  with  reference  to  it.  They  are  mostly  need  in  contra- 
distinction to  the  estate  of  a  widow  and  to  emphasize  the  enlarg- 
ed powers  and  the  superior  position  of  the  male  holder. 
They  cannot  over-iide  the  true  meaning  of  ownership  in  juris- 
prudence nor  are  meant  to  do  so.  The  judgment*  all  postulate 
the  restriction  on  the  right  of  disposition  by  reversioners 
or  expectant  heirs,  and  this  at  once  limits  the  connotations 
of  the  words.  No  benefit  therefore  can  be  derived  from 
their    use  in    deciding  the  present    controversy. 

Whether  the  expression  "  residuary  "  interest  is  strictly 
correct  or  not  the  theory  of  agnatic  succession  in  Ponjab 
Customary  Law  assumes  that  the  next  heirs  have  the  right 
to  ask  the  holder  of  ancestral  land  that  he  should  do  nothing 
to  prejudice  their  right  of  s accession  or  the  devolution  of 
the  land  to  them  in  order  of  legal  sequence  except  for  good 
cause.  What  is  good  cause  has  been  settlod  by  a  course  of  de- 
cisions. The  true  theory  of  the  original  tenure  of  such  land 
probably  is  that  the  holder  had  the  fullest  right  to  enjoy 
possession  of  it  provided  he  did  not  interfere  wiih  the  natural 
course  of  devolution.  Strictly  speaking  his  position  was  some- 
what  analogous  to  that  of  the  holder  of  an  estate  for  life, 
but  the  exigencies  of  society  soon  superadded  to  it  powers  of 
disposition  under  certain  circumstances.  I  am  not  laying  any 
Btress  on  this  theory  but  merely  making  a  suggestion  how 
his  estate  could  have  grown.  It  is  beyond  question  that  the 
widow's  estate  which  ij  more  than  a  mere  life  estate  and 
carries  with  it  considerable  powers  of  disposition  was  a  mere 
outgrowth  from  the  right  of  maintenance,  and  this  theory 
about  the  growth  of  the  male  proprietor's  e'tate  does  not 
therefore  appear  to  be   far   fetched    or   improbable. 

Bnt  whatever  the  reason  the  right  is  a  tangible  one,  cap- 
able of  being  enforced  in  a  Court  of  law  bynvansof  a  de- 
claratory suit  in  the  life  time  of  the  male  owner  who  alienates 
and  ejectment  of  alienees  who  hold  under  transfers  not  made 
for  necessity  after  his  death.  Surely  this  right  necessarily 
implies  a   substantial  interest    in  the    property. 

I  am  not  prepared  to  admit  that  the  restriction  on  the 
male  owner's  power  of  disposition  applies  only  to  voluntary 
transfers.  It  has  been  held  that  decrees  obtained  against 
the  ohildless  owuer  do  not  necessarily  bind  the  heirs  who 
can  sh>w  that  the  debts  are  not  just  debts  and  I  should 
think  Court  s^les  under  such  decrees  would  form  no  excep- 
tion to  the  right  of   the   heirs   to   object.     If    the   right   had 
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been  limited  to  voluntary  transfers  it  would  have  been  circum- 
vented  in  hundreds  of  cases  and  would  have  been  practically 
unenforceable. 

It  is  admitted  that  if  the  owner  bad  Bold  his  land  in 
order  to  gratify  his  vicious  inclinations  the  sale  could  have 
been  avoided.  I  think  there  can  be  no  doubt  that  if  he  had 
contracted  debts  for  indulgence  in  vice  those  debts  could  have 
been  disputed  and  could  not  have  caused  loss  of  the  land 
by  transfer  through  Court.  That  Court  sales  of  land  have 
been  lately  abolished  does  not  affect  the  argument.  It  the 
complainant  had  sued  the  plaintiff's  father  in  this  case  or 
damages  for  the  wrongful  act  for  which  he  was  prosecuted 
criminally  and  punished,  can  it  be  said  the  decree  would  have 
bound  the  land  ?  If  not,  how  can  the  sale  by  the  Criminal 
Court  for  his  absconding  in  order  to  avoid  arrest  for  his  cr.me 
be    said  to  have  a  greater  effect. 

Section  88  of  the  Code  of  Criminal  Procedure  speaks  of  the 
attachment  of  the  property  of  the  absconding  criminal.  It 
throws  no  light  on  the  question  for  our  consideration^  The 
same  language  is  used  in  Sections  61  and  62  of  the  Ind.an 
Penal  Code  in  regard  to  forfeiture  by  the  convicted  person. 
The  question  what  is  his  property  is  to  be  settled  by  reference 
to  the  civil  law,  that  is,  customary  law  or  the  personal  law 
of  the  criminal.  In  this  connection  the  opinion  of  Mayne  ci  ed 
by  the  learned  Chief  Judge  is  very  pertinent  as  to  the  true 
effect    of  these    sections. 

Mr  Justice  Johnstone  holds  that  the  destruction  of  the 
reversioners'  interest  is  a  hardship  which  ought  to  be  removed 
by  amendment  of  the  law.  It  is  not  clear  how  if  the  rever- 
sioners have  no  right  of  property  at  all,  their  rights  can  be 
protected,  unless  such  right  is  created  and  declared  by  aw. 
If  the  right  does  not  already  exist  there  is  no  case  for  asking 
the  Legislature  to  pass  a  law  to  save  it  from  forfeiture  or  sale. 
Nor  can  legislation  of  this  special  character,  creat.ng  and  de- 
claring the  right  only  for  this  Province,  be  justified.  Ihe 
same  rule  must  be  enacted  for  the  rest  of  India  where  at 
present,  except  in  families  governed  by  the  Mitakshara 
law  of  joint  property,  the  male  holder  is  the  absolute  owner 
andwheie  sale  or  forfeitu.e  means  the  total  deprivation  of 
the  heirs.  The  enactment  if  made  will  then  be  not  a  declar- 
ation of  the  reversioner  right  in  the  Punjab  but  an  amend- 
ment of  the  criminal  law  reducing  the  effect  of  the  forfe.ture 
or  of  sale  to  the  life-time  of  the  convict  or  absconding  cr.minal 
This    cannot  be   expected. 
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It  is  true  that  such  interest  as  the  plaintiff  possesses  in 
his  father's  land  cannot  be  transferred  or  attached  in  execution 
of  decree.  This  is  due  to  other  provisions  of  the  law  based 
on  public  policy,  but  it  cannot  have  any  bearing  in  negativ- 
ing the  right  which  is  clearly  proved  to  exist  on  cogent  evi- 
dence. The  argument  would  apply  with  equal  force  to  the 
right  of  y,  reversioner  of  a  widow,  but  it  will  hardly  be  con- 
tended that  such  right  can  be  affected  by  any  forfeiture  on 
the  widow's  conviction  or  by  a  sale  in  consequence  of  her  ab- 
sconding from  arrest  for  an  offence.  Mr.  Justice  Johnstone 
admits   that  it  cannot. 

I  think  it  unnecessary  to  go  into  other  grounds  in  de- 
tail for  holding  that  the  reversioners'  interest  is  not  affected. 
I  consider  that  plaintiffs'  suit  should  succeed  in  so  far  as 
the  point  before  the  Full  Bench  is  concerned,  and  I  accordingly 
concur  in  the  reply  given  by  the  learned  Chief  Judge  on 
that  question. 


Full  Bench- 

No-  19- 

Before  Mr.   Justice  Eeid,  Mr.  Justice   Pattignn,  and 

Mr.  Justice  Lai  Chand. 

ABDUR  RAHMAN,- (Plaintiff),— APPELLANT, 

Versus 

CHARAG  DIN  &  OTHERS,— (Defendants),— 

RESPONDENTS. 

Civil  Revision  No.  278  of  1907. 

Jurisdiction — Valuation  of suit— Suit  for  possession  of  house— Decree  on. 
payment  of  improvements  — Value  for  purposes  of  Court  fee  and  appeal — 
Punjab  Courts  Act,  1884,  Section  39  —  Courts  Fees  Act,  1870,  Sections  7  (V) 
(c),  and  9. 

Plaintiff  sued  for  possession  of  a  house  which  he  valued  at  Rs.  90. 
Tho  Jlunsiff  granted  him  a  decree  for  possession  on  payment  of  Rs.633, 
value  of  improvements  effected  by  the  defendants.  He  appealed  to  the 
District  Judge  against  so  much  of  the  decree  as  awarded  compensation  for 
improvements.  The  District  Judge  held  that  he  had  jurisdiction  and  that, 
the  Court  fee  must  be  made  up  to  the  value  of  improvements. 

Held  by  the  Full  Bench  that  the  value  of  tho  suit  ,  for  purposes  of 
appoal  under  the  Punjab  Courts  Act,  1884,  was  the  market  value  of  the 
house  as  ascertained  by  the  first  Court,  and  that  the  District  Judge  had  not 
jurisdiction   to  entertain  and  h«ar  the  appeal. 
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Held,  also,   that  under  Section  7  (V)    (e)  read  with  Section  9  of  the 
Court  Fees   Act,  1S70,  the   value  for  purposes  of  Court-fee    must  be  com- 
puted  on  the  jurisdictional  value  of  the  house  as  finally  fixed  by  the  Court. 
Petition  for  revision  of  the  ord-r  r-f B.  H.  Bird,  Esquire,    District 
Judge,  Amritsar,  dated  15th  November  1906. 
The  order  of  reference  was  as  follows  : — 

Reid,  J. — The  pttitioner  sued  for  possession  of  a  house.  dth  May  1907. 
which  he  valued  at  Rs.  90  in  fhe  Court  of  a  Munsiff  of  the  1st 
class  and  obtained  a  decree  for  possession,  on  payment  of 
Rs.  6^4-7-0,  value  of  improvements  to  the  house  by  the  defendant. 
He  appealed  to  the  District  Judge  against  so  much  of  the  decree 
as  awarded  compensation  for  improvements,  and  the  District 
Judge  held  that  he  had  jurisdiction  and  that  the  Court-fee  must 
be  made  up  to  Rs.  650  and  on  failure  to  make  up  the  Court  fee 
dismissed  the  appeal. 

The  questions  raised  by  the  application  for  revision  are 
important  and  the  authorities  are  conflicting.  Hayat  v.  Sant 
Bam  ('),  Shaman  v.  Sundar  (2),  Najm-ud-din  v.  Municipal  Com- 
pitUe,  Delhi  (*),  and  Samiya  Mavali  v.  Minammal  (4)  have  been 
cited,  and  several  authorities  on  pre-emption  cases  are  also 
in  point. 

1  refer  the  application  to  a  Full  Bench. 
Upon  the  reference  to  the  Full    Bmch    the    following   judg- 
ment was  delivered  :  — 

Lai  ChaHD,   J.— Tie    fuels   so   far   as    they    are     necessary    27th  July  1907. 
for     deciding     this      petition        for     revision      are     given       in 
full  iu  the  refining    order.     Two     questions    are  raised    in    the. 
grounds  for  revision. 

(1)  The  amount  of  Court-fee  pay»ble  on  the  memorandum 
of  appeal  filed  by  plaintiff  in  the  Court  of  the  District  Judge. 

(2)  Whether  the  District  Judge  had  jurisdiction  to  enter- 
t  iin  and  lieu  the  appeal. 

As  icgards  the  first  question  the  amount  payable  must, 
under  the  Coui  t  Fees  Act,  depend  <  n  the  value  of  the  subject 
matter  in  dispute  in  app<  al.  The  suit  was  for  possession  of  a 
house  and  under  Section  7  (i)  (e)  of  the  Court  Fees  Act,  where 
the  subject  matter  of  the  suit  for  possession  is  a  house,  the  value 
of  the  subject  matter  in  dispute  shall  be  deemed  to  be  the  market 
value  of  the  house.  The  plaintiff  in  his  plaint  in  this  case 
Valued  the  house  at  Rs.  90  for  the  purposes  of  the  Court-fee  as 
well  as  of  jurisdiction.     Ry  Section    9   of   the   Court    Fees   Act, 

(')  20  P.  R„  189*.  (•)  6  I'.  R„  1904,  F.  B. 

(•)  32  P.  B.,  1901.  (♦;  /.  L.  R„  XXIII  Uad.,  i'jO, 
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Courts  are  empowered  to  ascertain    the   market    value,   if  there 
be    reason    to    think     that    the     market     value     has      wrongly 
been  estimated  by  the  plaintiff  in  hi,  plaint.     The  procedure  laid 
down  by  Section  9  of  the  Court,  Fees  Act   may    be   followed   by 
the   Court  of  first  instance  at  any  stage  of  the  case  Jhmda  Man 
v.  Bahodar  Mi  (1).     In  the  present    case  the  Court  did  not  issue 
a  commission  at  once  to  ascertain  the  market  value,  but  at  a  la  er 
stage  of  the  proceedings  appointed  a   commissioner   to   ascertain 
the  improvements  effected  by  the  defendant.     These  were  found 
to  be  of  tire  value  of  Rs.  637,  whereupon  the    Court   in   its    final 
judgment   directed  the  plaint'      to    make    up    the    deficiency   m 
Court-fee  before  executing  the  decree.     The  proceduie  thus  exe- 
cuting the   decree.     The   procedure   thus   adopted   by   the    firs 
Court  was  on  the  face  of  it  not  quite    regular.     In   a   matter   of 
this  nature,  specially  when  on  the  defendant's  pleas,  it  appeared 
that  the  value   of  the   house   had   been   under-est.mated    in   the 
plaint,  the  Court  ought  to   have    taken     immediate    steps   under 
Section  9  for  ascertaining    the   market   value   and   ordered   the 
deficiency  to  be  made  up,  if    the   result   of   the   enquiry   showed 
that  the  value  had  actually  been  under-estimated  by  the  plaintiff. 
The  plaintiff  has  not  in  such   cases  any    option   by   law   to   fax 
valuation  for  the  purposes  of  Court-fee.     The  responsibility   for 
ascertaining  the  proper  value  evidently  rests    on  the   Court  en- 
tertaining the  suit  whose  decision  as  regards    valuation   is    final 
under  Section  12  of  the  Act.     It  is  really   unfortunate  that    the 
provisions  of  Section  9  are  not  kept  in  view,  as  they  ought  to   be 
by  the  Lower  Courts  so  as  to  eliminate  from  the  case  all  elements 
of  uncertainty  in  the  matter  of  payment  of    Couit-fees.     In   the 
present  case  I  take  it,  though  the  procedure   followed  was   some- 
what  irregular,  that  the  market  value  of    the  house  m   dispute 
was  finally  fixed  by  the  first  Court  at  Rs.  650  as  has  been  pomted 
out  by   the  District   Judge  also  in  his  order  under  revision.  The 
plaintiff  was,  therefore,  bound  to  pay    Court-fees  accordingly   on 
the  appeal  filed  by  him  in  the  Court  of   the  District  Judge   for 
possession  as  originally  claimed  without   payment   of   any    com- 
pensation before   the    appeal    could   at  all  be  entertained.     (Of 
Pirbhu  v.  Saudagar  (•;  and  In  the  matter  of  a  reference  undei  tin 
Court    Fees    Act    (»).     The    suit    in    this    respect    is    clearly 
distinguishable   from   those  cases  where  the  fee  rs  fixed   c.the, 
by  rales  or   by    provisions  of  ft*  Court  Fees  Act,  or   where  th< 
valuation    is  left  entirely    at  the  option   and   discrttion    of    « 


tin 


(' )  3  P.  B„ 


("-)  33  P.  £.,  1884,  F.B. 


{>)  1    fc.  B.,  XXIII  Mad.,  84. 
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plaintiff.     It  is,   therefore^nnecessary  to  refer  to,   or   consider 

i'„   ibis    , • ■  -    ■■■'■  ""S   tosuits   fur   F'«-emPtl0a    or 

redemption  of  a  mortgage. 

^-"oTthe  second  question  I  am  really  clear  that  the  District 
Judge  had  no  jurisdiction  to  entertain  and  hear  the  appeal. 

"The  suit  was  for  possession  of  a  house,  which  plaintiff  valued 
at  Rs.  90  for  Court-fee  and  jurisdiction  and  which  the  Court 
found  was  worth  Rs.  650.  Under  Section  39  of  the  Punjab 
Court*  Act  an  appeal  lie)  "  to  a  District  Judge  from  a  decree  of 
"  .he  Mansiff  in  a  Small  Cause  or  in  an  unclassed  suit,  of  value 
"  Dot  exceeding  ono  hundred  rupees." 

By  Section  3  (4;  of  the  sun?  Act  "  value  used  with  reference 
«•  t  >  a  "suit  means  the  amount  or  value  of  the    subject   matter   of 
«  the  suit."     The  subject  matter  of    the   suit    in   this   case   is   a 
house.     An  appeal   would,   therefore,  lie   to  the    District   Judge 
nnder  Section  39   of  the  Punjab  Courts  Act  if  the  value  of   the 
Lee  did  not  exceed  one   hundred  rupees.     What   .a    then   the 
,alue  of  the  house  for  pnrpo.es  of  the  appeal  ?   Is  it  the  value  as 
stated  by  the  plaintiff  in  his  plaint  or  is  it  the  value  as  ascerta.ned 
by  the  first  Court,  though  it  may  be  for  the  purpose  of   determin- 
ing the    amount  of  Court-fee  ?     The  Suits  Valuation  Act  »  alto- 
gether silent  on  this  point,  but  it  appears  to  me  that  in  the  absence 
of   any  legislative   provision  applicable  to  the   question    the   test 
ought  tobs  at  leutprtmo*  f«cie  the  vaJaS  a,    determined    by    the 
Court  rather  than  as  alleged  by  th,   plaintiff.     In  a  case    of    this 
n^ure  it  U  evidently  the  doty  of  the  Court  to    finally    ascertain 
the  valuation  for  the  purpose,  of  the  Court  Fees  Act,  and  it  seems 
to  me    to     be      reasonable    that     the     value     so     ascertained 
should     furnish     the     test     for      determining       the      question 
of    jurisdiction     both    in    the    first    instance    as     well   as    for 
appeal.     Obviously  if  the  value  sjjonnd  e&ceeded  the^pecuniajx 
limits  of  the  jurisdiction^onh^CgnrUnQngJhe  rojt,  the    plaint. 
woiTld  have  to  be  retnrneTfr^resentation_Jg_a_proper    Court. 
The  Court  could  not  pass  a    decree    for  possession    of   a   house, 
which  exceeded  in  value  the    pecuniary  limits   of   its    own  juris- 
diction.    This    is   absolutely    clear   and   admits    of   no     possible 
doubt.     Moreover,  the  que-tion    of    jurisdiction    is    primarily    a 
question    for    solo   determination   by    the    Court    itself     aod    the 
Court  would   surely  bj  not  justified  io  assuming    jurisdiction   on 
a  mere  allegation   as  to  valuation   made   io  the    plaint,   thereby 
delegating  to  one  of  the  pu-Hes  what  the  Court  ought    to    decide 
itself  for  itself.     There  is  no  legal  warrant  for  any  such  assump- 
tion being  made.     In  certain  class  >s  of  cases  the  value,  of  suits  for 
purposes  of  jurisdiction  is  determined  b         e  provisions    of   the 
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I    Suits  Valuation   Act  or  by  rules   framed   under    its    provisions. 

i    In  other  cases  the  value  must  necessarily  depend  on  an  adjudici- 

I  tion  made  by  the  Court  and  not  at  the  discretion  of  the  plaintiff. 
The  plaintiff,  no  doubt,  is  required  to  state  in  his  plaint  the 
value  for  purposes  of  jurisdiction,  but  his  statement  where  it 
does  rot  merely  comply  with  legislative  provisions  must  be  sub- 
ject to  an  adjudication  by  the  Court  in  the  same  manner  as  any 
other  allegation  made  in  his  plaint  by  the  plaintiff. 

It  would  really  look  anomalous  if  it  were  held  that  in  a  case 
dependant  on  valuation  of  the  subject  matter  for  purposes  of 
jurisdiction  a  plaintiff  could  arbitrarily  choose  his  own  Court  by 
an  arbitrary  valuation  of  the  property.  In  the  case  of  a  couQict 
between  the  value  fixed  by  plaintiff  and  tho.t  asojrfc:unel  by 
Court  the  latter  ought  certainly  to  prevail  and    not    the    former. 

}  Further  as  pointed  out  already  it  is  the  duty  of  the  Court  in 
such  cases  to  ascertain  the  valuation  for  the  purposes  of  Court* 
fee.  It  appears,  therefore,  not  only  convenient  bat  also  reason- 
able that  the  value  for  jurisdiction  should  be  the  same  and  not 
different.  This  principle  has  directly  b  ;en  recognised  under 
Section  8  of  the  Suits  Valuation  Act  in  by  far  the  larger  major- 
ity of  suits,  where  Gunrt-fees  are  payable  ad  valorem.  The  same 
principle  was  applied  in  Najqm-ud-din  v.  Municipal  Committee, 
Delhi  0)  to  suits  where  High  Courts  are  empowered  to  frame 
rules  under  Section  9  of  the  Suits  Valuation  Act.  Why  this  simple 
principle  was  not  rendered  applicable  by  Section  8  to  suits  for 
possession  of  houses  is  not  easily  explicable.  Probably  the  omission 
was  due  to  the  circumstance  that  Section  7  (v),  Court  Fees  Act, 
includes  under  the  ssme  clause  suits  for  possession  of  binds,  house 
and  gardens,  and  rules  had  to  be  framed  in  case  of  possession  of 
lands  and  gardens  differing  from  valuation  fixed  for  the  same 
under  the  Court  Fees  Act.  But  whatever  might  ba  the  true  explan- 
ation I  am  unable  to  infer  from  the  omission  itself,  that  it  was 
intended  to  fix  different  valuations  for  Court-fee  and  jurisdic- 
tion in  a  suit  for  possession  of  a  house. 

The     view    I    take    is    directly     supported    by      Parsick   v. 

Pawek  (4).     It  was  there  held  by  the  Hon'ble  Chief  Judge  that 

in  a    suit    for  possession  of  a    house    the   value   for    purposes   of 

J*  jurisdiction  sbonld  be   the   same    as    the    value   for   purposes    of 

Court-fee,  that  is,  its  market  value. 

This  case  was  to  a.  certain  extent  adversely  commented 
npon  in  Ima^i  Bin  v.  Ghulam  Muhammad  (3). 


(')  6  P.  II.,  1904,  F.  B.  ("-)  72P.fi.,] 

(3)  101  P.  S.,  190-. 
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The  danger  of  "  oscillation  "  pointed  ont  in  the  latter  case 
may  possibly  be  avoided  if  it  were  held  that  the  market  valne 
ascertained  by  the  Court  is  fiual  for  purposes  of  jurisdiction  as 
certainly  it  is  for  the  purposes  of  Court-fee?.  But  at  any  rate 
oscillation  cannot  altogether  bo  avoided  where  jurisdiction 
depends  upon  pecuniary  value  of  the  subject  matters,  and  if  it 
is  conceded,  as  has  to  be  conceded,  that  a  Court  cannot  pass  a 
decree  for  an  amount  or  value  exceeding  the  pecuniary  limits  of 
its  jurisdiction,  it  appears  ta  me  preferable  as  the  lesser  of  two 
evils  that  the  Court  should  return  the  appeal  if  the  value  found 
exceeds  its  jurisdiction  rather  th  in  pass  a  decree  which  it  has 
no  jurisdiction  to  pass. 

The  cases  relating  to  suits  for  pre-emption  and  redemption 
seem  to  me  tj  have  but  an  indirect  bearing  on  the  point  at 
issue  iu  this  ease.  It  is  therefore  unnecessary  to  refer  to  or 
consider  these  cases  in  any  detail.  But  it  maybe  pointed  outj 
that  in  domain  Singh  v.  Kirpa  Ram  ('}  and  Mitssammat 
Rajo  v.  Dasu  (*),  b)th  Full  Bench  judgments,  the  value  in  a 
redemption  suit  for  purposes  of  jurisdiction  was  held  to  be  the 
charge  on  the  property,  while  it  .vas  distinctly  held  both  in 
Ifwtammat  Eajot-Pasu  (')  and  Bhag  Mai  v.  Mohra  (3),  that 
if  such  charge  as  found  by  the  Court  exceeded  the  pecuniary 
limits  of  its  jurisdiction,  the  Court  would  be  incompetent  to 
piss  a  decree  for  redemption,  though  on  allegation  made  in.  the 
plaint  it  had  jurisdiction,  t»  hear  the  suit  The  same  prinoiple 
has  very  recently  bean  applied  to  a  suit  for  pre-emption  in 
Muhammad  Afzal  Khan  v.  Nand  Till  (4 ). 

As  far  as  I  can  make  out  the  allegation  contuned  in  the 
plaint  as  regards  valuation  in  such  suits  is  purely  tentative. 
It  is  snbject  to  <\r\  adjudication  by  the  Court  and  liable  to  be 
varied.  When  the  Court  does  make  an  adjudication  its  finding 
replaces  the  tentative  value  and  the  future  procedure  must 
depend  on  the  value  so  6xed,  as  it  is  final  until  set  aside  on 
appeal.  A  plaintiff  in  his  plaint  submits  his  cauw  of  action 
and  prays  for  certain  relief,  and  in  order  to  prima  facie  fix 
jurisdiction  is  required  to  make  certain  allegations  as  regards 
the  value  of   the  subject  matter  of  the  suit. 

All  the  allegations  made  in  the  plaint  are  subject  to  an 
adjudication  by  the  Court,  and  none  is  final  in  any  sen  e  ot  the 
term.  I,  therefore,  fail  to  see  why  his  tentative  allegations 
as  regards    value  for  jurisdiction,  with  which  plaintiff  has  really 

(»)  I  P.  R.,  1887.  (')  169  P.  P.,  1888. 

(•)  4*  P.  R.,  188«,  F.  B.  ( *)  16  P.  R,  1908,  F.  B. 
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no  concern  and  which  is  a  matter  peculiarly  for  the  Court  to 
decide,  should  be  held  final  so  as  to  define  and  settle  the  future 
course  of  appeal.  Even  in  cases  where  the  question  of  jur.adxc. 
ticn  depends  on  the  nature  of  the  suit  and  not  on  , ts  valua- 
tion the  Court  would  act  on  its  own  finding  and  not  on  allegata 
made  in  the  plaint.  If  the  Court  finds  the  suit  to  be  no 
cognizable,  the  proper  course  would  be  either  to  dismiss  the  suit 
or  return  the   plaint  for  presentation  to  a  proper  Court. 

The  course  of  appeal  in  such  cases  may  possibly  be  affected 
by  the  allegations  made  in  the  plaint,  because  a  plaintiff  has  the 
Xht  to  have  his  case  as  alleged  adjudicated  upon  by  higher 
Courts,  where  the  law  does  allow  an  appeal.  But  the  same 
ri«?M  cannot  be  extended  to  an  allegation  made  merely  for  the 
purposes  of  jurisdiction,  which  is  only  tentative  on  the  face  of 
it  and  really  forms  no  part  of  the  plaintiff's  case.  I  would, 
I  therefore,  hold  that  the  market  value  found  by  the  first  Court 
;  forConrt-fee  determined  the  course  of  appeal,  and  that  the 
District  Judge  had  no  jurisdiction  to  entertain  it.  On  these 
findings  I  would  accept  the  petition  for  revision  and  direct 
that  the  appeal   filed   by  plaintiff   in  the  Court   of    the   District 


Judge   be  returned    to  him    for  presentation  in    a  proper   Court 
duly  stamped  with  an   ad  valorem  Court-fee  on  Rs.  650. 

Reid,  J.— I  concur. 

Wd  Augu,t  1907.  ' 

R.ATTIGAN,    J.-I    agree  that    the    District     Judge    had    no 
ih  August  1907.     .^.^  to  hear  and    decide  the  appeal. 

No.  20- 

Before   Mr    Justice  Reid. 
RAM  PARSHAD  AND  ANOTHER,— (Plaintiffs)  ,- 
r  APPELLANTS, 

Lppbllitb  Side,    i  Versus 

'  GANGA  DATT  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 
Civil  Appeal  No.    1135   of    1906. 
Pre-tmpUon— Rival   claimants   with  equal  rights—Claimant   $uitg    sub- 
sequently  cannot  defeat  the  other  by  obtaining   a  consent    decree   during    the 
pendency  of  the  prior  suit— Limitation  for  suits  as  between  rival   claimants- 
Limitation   Act,  1877,   Schedule  U,  Articles  10,  120. 

Beld,  that  a  rival  claimant  of  the  right  of  pre-emption  cannot,  by  obtaining 
a  consent  decree  in  a  subsequently  instituted  suit  to  which  the  first 
claimant  was  not  a  party,  defeat  another  with  equal  rights  who  by  first 
filing  his  suit  has  shown  superior  diligence  in  enforcing  his  right. 


Fbby.  1908.  ] 


CIVIL  JUDGMENTS-No.  20.  181 


Held,  also,  that  the  period  of  limitation  as  between  rival  pre-emptors 
is  that  prescribed  by  Article  120  of  the  Second  Schedule  to  the  Limitation 
Act  and  not  that  prescribed  by  Article  10,  and  that  one  pre-emptor  can  there- 
fore be  impleaded  as  a  co-defendant  in  the  suit  of  the  other  within  the 
period  prescribed  by  Article  120. 

Mutsadda  Sitigh  v.  Bamira  (>)  followed. 
Further  appeal  from    the  decree  of  S.  Clifford,  Esquire,  Addi- 
tional Divisional  Judge,   Delhi  Division,  dated  2nd  May  1906. 
Dwarka  Das,  for  appellants. 
Chuni    Lai,   for   respondents. 

The  judgment  of  the  learned  Judge  was  as  follows:— 

Reid,  J.— The  Lower  Appellate  Court  lias  found  that  tho  8"'  MaV  1907, 
pre-emption  price  was  Rs.  300,  but  has  dismissed  the  plaintiff- 
nppellnnt's  suit  on  the  ground  that  ho  had  not  established  a 
right  by  vicinage  superior  to  the  right  of  the  rival  pre-emptor 
Ganga  Datt,  who  instituted  a  suit  five  days  after  the  appellant's 
suit,  obtained  a  consent  decree  and  was  impleaded  by  the 
appellant  as  a  co-defendant.  I  concur  with  the  Lower  Appel- 
lato  Court  in  the  finding  that  the  pre-emptive  rights  of  the 
appellant  and  Ganga  Datt  were  origiually  equal,  but  the 
Lower  Appellate  Court  has  not  dealt  with  the  question  of 
superior  diligence.  The  appellant  was  not  impleaded  in  Ganga 
Datt's  suit,  and  the  fact  that  the  latter  obtained  a  consent 
decree  in  a  suit  to  which  the  former  was  not  a  party,  dees 
not  place  the  former  in  a  worse  position  than  that  which  he 
occupied    when    he  filed   his   suit. 

The  fact  that  Ganga  Datt  had  not  formal  notice  of  the 
appellant's  suit  is  immaterial.  I  see  no  reason  to  doubt  that 
he  hid  actual  notice  before  he  sued,  but  the  question  of 
notice  dors  not  affect  the  question  of  superior  diligence,  and 
the  plea  that  the  appellaut's  suit  was  barred  as  against 
Canr-a  Datt  by  limitation,  Ganga  Datt  having  been  implead- 
ed more  than  a  year  after  the  sale,  has  no  force.  In  the 
first  place  he  was  impleaded  within  five  weeks  of  obtaining 
his  cousent  decree,  and  in  the  next  place  Mutsadda  Singh  v. 
Hamira  ('-)  has  laid  down  the  rule  that  Article  120  of  the 
Limitation  Act  governs  suits  agaiost  rival  pre-emptors  im-  . 
pleaded  after  suit  filed.  The  sale  was  effected  in  June  1903, 
the  sale-deed  beiog  registered   on  the   8th    June. 

In    Chaudhri    Khem    Singh     v.   Mussammat    Taj    Bibi    (2), 
the   rule,  consistently    followed    since,    that   superior   diligence 

(')ll  P.  R.,  1893.  (»;83P.  B.,  1888. 
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in  suing   constitutes   a   superior  claim  to  pre-emption,  was  laid 
down,    and  that  rule    most    be   followed    in  this    case. 

I  decree  the  appeal  and  the  suit.  The  plaintiff-appellant 
will  pay  Rs.  300  into  Gout t  on  or  before  the  22r.d  Way  1907, 
on  failure  to  pay  within  the  peiiod  fixtd  his  suit  will  stand 
dismissed  with  costs.  In  the  event  of  payment  the  respon- 
dent Ganga  Datt  will  pay  the  plaintiff-appellant's  costs  of 
all   Courts. 

Appeal   allowed. 


No.  21- 
Before  Mr.  Justice  Rattigan  and  Mr.  Justice  Lai  Chavd. 
JANG  BAHADAR  KHAN,— (Plaintiff),— APPELLANT, 

!  Versus 

KARAM  KHAN  AND  OTHERS- (Defendants),-RESPON- 
UENTS. 
Civil  Appeal  No.  334  of  1907. 
Pre-emption— Sale  of  agricultural  land  to  a   remote  heir  in  the  presence 
of  nearer  heirs— Suit  by  another  remote  heir  of  equal   degree  with   the  vendee 
—Right  of  such  claimant  to  share  the  bargain— Punjab  Pre-emption  Act,  19C5, 
Sections  12  (a),  14    (b). 

Eeld,  that  clause  (a)  to  Section  12  of  the  Punjab  Pre-emption  Act,  1905, 
confers  the  right  of  pre-emption  on  the  whole  line  of  heirs  and  not  merely 
on  the  next  and  nearest  heirs  at  the  time  of  sale,  it  being  provided  inter  se 
that  the  right  will  be  determined  by  the  order  of  succession,  that  is,  the 
nearer  heir  would  exclude  the  more  remote,  and  that  in  case  of  a  sale 
to  a  remote  collateral  in  the  presence  of  nearer  heirs  a  collateral 
of  equal  degree  with  that  of  vendee  has  no  right  in  respect  to 
that  sale  and  cannot  even  avail  himself  of  the  provisions  of  Section  14 
of  the  Act. 

Section     14     applies   to  cases  where  several    pre-emptors    are  equally 
entitled  against  the   vendee,  it  does  not  refer  to  the  case   of    a  claimant 
who  has  no  preferential  right  of  purchase  as  against  the  vendee. 
Further  appeal  from   the   decree   of  E.    Scott  Smith,   Esquire, 
Divisional  Judge,  Rawalpindi  Division,  dated  2ith  July  1906. 
Sukhdial,  for  appellant. 
Pestonjee  Dadabhai,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Lal  Chand,  J. — This  is  au  application  for  revision  admitted 
hi  May  1907.     ^  ^  ^^  ^^  ^.^  7Q  (ft)  ^   Punjab  CoUrU   AcL     The 

plaintiff-appellant  sued  for  pre-emption   claiming    that  he  had  a 
superior  right,  being  an  owner   in   the  village  aud   an   ala  mahk, 
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whereas  the  vendees  were  neither.  The  Lower  Courts  have 
dismissed  the  suit  on  the  ground  that  the  plaintiff  and  vendees 
were  equally  related  to  the  vendor,  and  plaintiff  therefore  had 
not  a  superior  right  to  pre-empt.  A  preliminary  objection  was 
taken  by  the  counsel  for  the  respmdant  that  the  appeal  was 
barred  by  time  a3  the  application  for  revision  was  not  Sled  within 
90  days.  He  relied  upon  *Kishen  Dial  v.  Earn  Ditto.  (')  to 
support  his  contention.  For  the  appellant  it  was  conceded  that 
he  was  not  entitled  as  of  right  to  a  deduction  of  the  time  spent 
in  obtaining  copies,  but  it  was  urged  that  there  were  good 
reasons  in  the  case  for  holding  that  he  had  sufficient  cause 
for  not  making  the  application  within,  the  prescribed  period, 
and  therefore  the  application  may  be  treated  as  not  barred. 
The  matter  not  being  entirely  free  from  doubt,  we  permitted  the 
appellant   to   proceed  with  his  appeal. 

On  the  merits  it  was  contended  for  appellant  that  clause 
(a),  Section  (12),  Punjab  Pre  emption  Act,  confers  the  right  of 
pre-emption  on  the  nearest  heirs  only;  that  in  this  case  the 
vendor  had  sons  and  brothers  who  have  not  sued,  but  who 
are  admittedly  nearer  in  succession  tlian  the  plaintiff  and  the 
vendees,  who  are  dist  int  collaterals  though  related  equally  to  the 
vendor;  that  clause  (a)  wis  therefore  inapplicable  to  the  cir- 
cumstances of  the  case,  and  that  uuder  clause  (c)  of  the  section 
plaintiff  had  undoubtedly  a  superior  right  both  as  an  ala  m<dik 
and  as  an  owner  in  the  village  agaiust  the  vendees,  who  were 
neither  owners  nor  ala  malihs. 

It  was  further  contended  that  even  if  clause  (a)  applied, 
plaintiff  and  tho  vendees  being  equally  related  to  the  vendor, 
plaintiff  was  entitled  uuder  Section  1-4  (b)  at  least  to  a  decree  by 
pre-emption  for  one-half  share  of  the  property  sold.  We  are 
o!  opinion  that  neither  of  these  contentions  is  entitled  to  succeed. 
As  regards  tho  first  contention,  it  appears  to  us  that  clause 
(a),  Section  (12),  is  applicable  to  the  case,  though  the  nearer 
heirs  have  n-'t  sued  for  pre-emption.  The  words  used  in  this 
olause  are  "  The  person  who  but  for  such  sale  would  be  entitled 
to  inherit  the  property,  in  the  event  of  his  or  their  decease  in 
Older  of  succession."  It  is  therefore  cleir  on  a  plain  interpre- 
tation of  the  wording  that  the  right  of  pre-emption  is  conferred 
by  clause  («)  on  the  whole  line  of  heirs  and  not  merely  on  the 
nest  and  nearest  heirs  at  the  time  of  sale,  it  being  further 
provided  that  the  right  inter  se  would  be  determined  by  tho 
order  of  succession,  that  is  the  nearer  heir  would  exclude  the 
20  P.R.,  1007. 
•  Rinc.fi  overruled  bv  114  P.  I?.,  I007.-Ed. 
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more  remote.  As  rightly  pointed  out  by  the  learned  counsel 
for  the  respondent,  if  the  contention  urged  for  appellant  were 
accepted,  the  words  "in  order  of  succession"  would  become 
meaningless.  The  right  being  on  the  assumption  made 
conferred  on  one  single  line  of  heirs  alono,  no  questioa  of 
order  of  succession  would  or  need  arise.  The  argument  used 
for  the  appellant  evidently  proceeded  on  the  assumption  as  if 
decease  at  the  date  of  sale  were  contemplated.  This  is  not 
what  the  section  says,  and  as  it  is  uuknown  at  the  date  of 
sale  who  would  be  the  ultimate  heir  in  the  event  of  decease 
of  the  vendor,  the  right  for  obvious  reasons  is  conferred  on 
the  whole  line  of  would-be  heirs.  We,  therefore,  hold  that 
clause  (a),  Section  (12),  is  applicable  and  excludes  the  applica- 
tion of  clause  (c)   of  the  Punjab  Pre-emption  Act. 

As  regards  the  second  contention  it  fails  equally  in  our 
opinion.  The  right  of  pre-emption  is  denned  by  Section  4  of 
the  Act  to  "  mean  the  right  of  a  person  to  acquire  immoveable 
"  property  in  preference  to  other  persons."  The  right  to  sue 
is  conferred  by  Section  18  on  "any  person  entitled  to  a  right  of 
pre-emption",  that  i^,  applying  the  definition  on  any  person  en- 
titled to  acquire  the  land  in  preference  to  other  persons. 
Plaintiff  admittedly  in  this  case  has  not  a  superior  right  as 
against  the  vendee  under  Section  12  (a)  as  he  is  not  nearer  in 
order  of  succession,  nor  is  he  entitled  to  obtain  a  decree  for 
one-half  share  under  Section  14  (6)  as  the  section  refers  to 
cases  "where  several  pre-emptois  aie  found  by  the  Court 
"  to  be  equally  entitled  to  the  right  of  pre-emption,"  that  is, 
substituting  the  definition  are  found  to  be  equally  entitled  to 
acquire  the  property  in  preference  to  another  person,  viz., 
the  defendant.  In  the  first  place  the  plaintiff  in  this  case 
is  a  single  pre-emptor,  and  moreover,  he  is  not  found  to  be 
entitled  to  the  right  of  pre-emption,  that  is  to  acquire  the 
lands  sold  in  preference  to  the  defendant.  As  a  matter  of 
fact  the  plaintiff  in  this  case  is  not  entitled  to  sue  for  pre< 
emption  at  all    under  Section    18  as  pointed   out  already.     The 


question 


therefore    of    his    being    entitled    to    receive    one- half 


share  as  equally  entitkd  does  not  and  canuot  possibly  arise. 
What  was  said  in  the  Full  Bench  Judgment  in  Ahmad  v.  Ohulam 
Muhammad  (l),  that  a  claim  to  joint  acquisition  of  such  propeity 
is  not  within  the  scope  of  the  Pre-emption  Act,  seems  to  us 
equally  applicable  to  the  provisions  of  the  new  Act.  We 
therefore   hold  that  plaintiff  is  not    entitled  even  to  a  decree  for 

('}  04  P.  B.,  1904,  F.  B. 
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one-half   share    and  his   suit  has  rightly  been   dismissed  by  the 
Lower  Courts.     We  therefore  dismiss  the  appeal  with  costs. 

,  Appeal  dismissed. 

No-  22- 
Before  Sir     William  Clark,  Kt.,  Chief  Judge,  and  Mr. 
Justice    Reid. 
ABAS  ALT  SHAH,-(Defbndant),— APPELLANT,  |  ^ 

Versus  I 

SHER    ZAMAN-(PlaintIFf),-RESPONDENT.  J 

Civil    Appeal    No.  1035   of    1906. 
Preemption  Act,  1905-4ppl«cat»ow  of  to  aright   of  pre-emption  created 
|  |  Itself-Punjab  Pre-emption  Act,  1905,  Section  2  (3). 
Beld    that  the  Punjab  Pre-emption  Act,   1905,  applies  to  every  claim 
to  the  ri-ht  of  pre-emption    whether  that  right  has   accrued  before  or  after 
its  commencement  or   is  created    by  the  provisions  of  the  Act  itself. 

The  expression  "whether  that  right  has  accrued  before  or  after  its, 
commencement"  in  sub-section  3  of  Section  2  of  that  Act  includes  aright 
created   by  the   provisions  of    the  Act  itself. 

Miscellaneous   further  appeal  from  the  order  of  Lah  Achhru 
Bam,  Divisional  Judge,  Jhehan  Division,  dated  Uth  August  1906. 
Nanak   Chand,  for   appellant. 
The  judgment  of  the  Court  was  delivered  by 

Clark,  C.  J.— The  sale  of  agricultural  land  on    which  pre-    27th  May  1907. 
emption   is'    claimed    tonic   place    on    7th    January     1931,    and 
mutation  of  names    took    place  on    31st    December    1901. 

This  pre-emption  suit  was  filed  on  6th  January  1906, 
and  was  based  on  two  grounds  :  (1)  that  plaintiff  was  a  co-sharer 
wiMi  his  father,  still  alive,  bis  father  having  given  him  a 
third  of  his  holding;  (2)  that  plaintiff  as  son  of  his  father 
was  a  collateral  of  the  vendor  under  Pre-emption  Act  III  of 
1905.  The  first  Court  dismissed  the  suit  on  ground  of  plaintiff's 
having  no  right  of  pre-emption.  The  Divisional  Judge  held 
that  the  claim  was  governed  by  the  new  Pre-emption  Act, 
and  plaintiff  bad  a  right  of  pre-emption  and  remanded  the 
case    for  disposal  under  Section    562,   Civil  Procedure  Code. 

On  aopeal  it  is  urged  before  as  that  the  ^lairn  is  not 
governed  by  the  new  Act,  that  Section  2  (3)  of  that  Act  Fays 
shall  apply  to  every  claim  to  the  right  of  pre-emption 
whether  that  light,  has  accrued  before  or  after  its  commence- 
ment," that  in  this  cose  the  right  bad  accrued  neither  before 
nor  after  the  commencement,  but  wis  rr-.,f.l -by  the  provi- 
sions of  the  Act  itself. 
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We  think  that  is  a  strained  and  unsound  interpretation 
of  the  language.  The  Act  is  intended  to  apply  to  every  claim 
to  the  "  light  of  pre-emption,"  and  the  words  "  whether  that 
"  right  has  accrued  before  or  after  the  commencement  "  only 
amplify  this  meaning.  A  right  created  by  the  Act  may,  we  think, 
also  be  held  to  have  accrued  after  the  commencement  of  the  Act. 
The  Divisional  Judge  was  therefore  right  in  our  opinion 
in  holding  that,  the  Pre-emption  Act  of  1905  applies  to  this 
case. 

Plaintiff  therefore  had  a  right  of  pre-emption,  and  the 
question  now  is  whether  it  is  haired  by  limitation.  As  mu- 
tation of  names  took  place  in  1901  the  claim  is  barred  under 
Section  29  of  the  Act  as  far  as  regards  his  claim  based 
under    Section    12   of  the  Act,   as  a  collateral  of  the  vendor. 

As  regards  his  claim  as  a  co-sharer,  that  olaim  was  Insed 
under  the  old  Act,  and  his  right,  if  any,  accrued  to  him  under 
that  Act,  and  under  Section  28  of  the  Act  of  1905  plaintiff 
had  a  year  from  the  commencement  of  the  Act,  Uth  May 
1905,  within  which  he  could  sue.  The  Divisional  Judge  has 
not   dealt  with  this    part  of  the  claim. 

We  accept  the  appeal  and  set  aside  the  order  of  romand 
under  Section  562,  Civil  Procedure  Code,1  and  direct  the 
Divisional  Judge  to  dispose  of  plaintiff's  appeal  as  far  as  it 
is  based  on  the  Pre-emption  Law  prior  to  the  Act  of  1905. 
Court-fee  on  this  appeal  will  be  refunded :  other  costs 
will  be   costs  in    the   case. 

Appeal   alloived. 

No-  23- 

Before  Mr.   Justice   Robertson    and   Mr.   Justice 

Kensington. 

THAKUR  DAS  AND  ANOTHER,-(Defendants),— 

APPELLANTS, 

Versus 

SOHAWA  SINGH,— (Plaintiff),-RESPONDENT. 

Civil  Appeal  No.    643  of  1907. 

Pre-emption— Sale  of  agricultural  land  by  a  non-eamindar  to  a  pro- 
prietor in  the  village  not  covered  by  the  proviso  to  Section  11  of  the 
Punjab  Pre-emption  Act,  1905 — Suit  by  a  member  of  an  agricultural 
tribt—Suj erior  right— Punjab  Pre-emption  Act,  1905,  Sections  11  and  12. 

Held,  that  by  virtue  of  the  provisions  of  Sections  11  and  12  of  the 
■Pimiab   Pre-emntion    Act.  1905,'  a    member  of  an  agricultural    tribe  has 
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a  preferential  right  of  pre-emption  in  respect  to  a  sale  of  agricultural 
land  by  a  vendor  who  is  not  a  member  of  an  agricultural  tribe  against 
a  vendee  who  is  a  proprietor  in  the  village  but  who  does  not 
come  within  the  purview  of  the  proviso  to  Section  11  of  the  Act. 
•  v.  Sur  Ahmad  (')  approved. 
Further  appeal  from  the  decree  of  S.  W.  Gracey,  Esquire, 
Additional  Divisional  Judge,  Ferozepore  Division,  dated  1th 
March  1907. 

Shelverton,  for  appellants. 
Ram  Bbaj  Datta,  for  respondents. 
Tho   jndgmente   of    the  Court  was  delivered  by 

KEH8IHGT0H,  J.— In  this  case  certain  land  has  been  sold  by  25th  Nov.  1907. 
a  vendor  who  is  not  a  member  of  an  agricultural  tribe  to 
a  vendee  who  is  a  propiietor  in  the  village,  but  who  does 
not  come  within  the  purview  cf  the  proviso  to  Section  11 
of  the  Punjab  Pre-emption  Act,  II  of  1905.  The  Lower 
Courts  have  concurred  in  allowing  a  claim  to  pre-emption 
by  a  member  of  an  agricultural  tribe,  and  the  vendee  comes 
before  us  on  further  appeal.  By  caste  the  vendor  is  a 
Tarkhan,  the  vendee  an  Arora,  and  the  plaintiff-pre-emptor 
a  Jat. 

The  argument  on  the  vendee's  behalf  follows  the  line 
of  discussion  of  the  words  "  subject  to  the  provisions  of 
Section  11,"  with  which  Section  12  begins,  as  set  out  on 
pages  74  and  75  of  Mr.  Shadi  Lai's  recently  published 
second  edition  of  his  commentary  on  the  Act.  We  need 
not  repeat  the  argument  at  length,  but  we  observe  that  it 
proceeds  on  an  assamption  that  the  ruling  in  Mdhmud  v. 
Nur  Ahmad  a«A  another  (>)  should  not  be  followed.  Put 
shortly  the  point  nrrred  is  that  a  vendee  is  not  obliged  to 
comply  with  the  requirements  of  the  proviso  to  Section  11 
in  order  to  defeat  a  claim  for  preemption  in  the  case 
when  the  sale  to  him  is  not  opposed  to  the  provisions  of 
tho    Land    Alienation    Act. 

In  this  connection  we  find  that  the  allegation  made  in 
the  second  ground  of  appeal,  that  the  sale  in  question  was 
made  after  the  vendee  had  obtained  the  Deputy  Commis- 
sioner's sanction  under  Section  3  of  the  Land  Alienation 
Act  is  incorrect.  The  vendee,  no  doubt,  applied  for  sanction, 
but  the  Deputy  Commissioner  rightly  ordered  that,  no 
aanction     was  required  as     the      case    was     not  one    of  those 

(>)  101  P.  R.,  1907- 
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provided  for  by  sub-section  (I)  of  Section  3.  The  cnse 
now  before  ns  must  be  determined  by  the  terms  of  various 
sections  of  the  Pre-emption  Act  alone,  and  in  particular  by 
Sections  3  (1),4,  5,  II  and  12.  These  have  been  discussed 
in  detail  in  Mahmud  v.  Nur  Ahmad  (»).,  and  it  is  unneces- 
sary to  cover  the  same  ground  again,  as  we  are  unable 
to  see  that  any  sound  argument  is  advanced  for  arriving 
at  a  different  conclusion.  Section  20  (c)  has  here  no  appli- 
cation as  a  valid  sale  could  bave  been  made  to  the  plain- 
tiff  without    the    Deputy    Commissioner's  sanction. 

It  appears  to  us  tbat  the  vendee  can  give  no  answer 
to  the  plaintiS's  contention  that  he  lias  a  clear  preferential 
right  under  the  Act  as  drawn.  The  vendee  may  be  quite 
within  his  rights  in  purchasing,  but  be  cannot  retain  the 
bargain  if  some  one  conies  forward  with  a  better  right.  If 
he  is  protected  by  the  pioviso  to  Section  11  well  and  good, 
otherwise  he  runs  the  risk  of  some  one  coming  forward  with 
a  better  right  under  Section  12.  The  plaintiff  here  undoubtedly 
has  a  pre-emptive  right  under  Section  12,  and  it  follows 
that  his  right  will  be  preferential  over  that  of  the  vendee. 
The  case  is  not  the  same  as  tbat  stated  in  Mahmud  v. 
Nur  Ahmad,  but  the  line  of  ,  argument  is  the  same  so  far 
as  concerns  the  construction  of  Sections  11  and  12  of 
the  Act. 

The  proposition  which  the  vendee-appellant  wishes  us  to  lay 
down  is  that  though  he  may  not  himself  have  been  able 
to  sue  for  pre-emption,  because  not  qualified  by  the  proviso 
to  Section  11,  be  can  nevertheless  resist  the  claim  of  a 
man  who  has  a  pre-emptive  right,  on  the  ground  that  the 
law  does  not  disqualify  him  from  purchasing.  We  regard 
this  proposition  as  untenable.  The  essence  of  pre-emption  is 
that  the  right-holder  has  a  better  claim  than  some  one 
else.  If  he  can  establish  that  claim  be  is  bound  to  succeed, 
and  it  is  no  answer  to  the  suit  that  the  original  vendee 
also  has  certain  rights  of  his  own.  Sections  11  and  12  of 
the  Act  appear  to  us  to  have  been  effectually  drawn  in 
such  a  way  as  to  secure  that  lands  which  had  previously 
passed  into  the  hands  of  persons  not  belonging  to  the 
privileged  class  of  agricultural  tribes  shall,  under  certain 
circumstances,  revert  to  members  of  the  privileged  class  if 
they    chorse    to  exercise    their    legal    r;ghts.     With    the    ethics 

(')  101  P.  B.,  1907. 
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of  this  arrangement  we  bare  no  concern  whatever.  What 
we  are  hound  to  do  is  to  construe  the  Act  as  it  stands, 
and  we  do  not  ourselves  entertain  any  doubt  as  to  what 
the  construction  should  be  in  the  present  case.  It  has  been 
correctly  given  by  the  Lower  Courts,  and  we  must  dis- 
miss   the   appeal   with  costs  to  the  pre-emptor-plaiuiiff. 

Appeal  dismissed. 


No.  24- 
Before  Sir  William  Clark,  Kt.,  Chief  Judge, 
and  Mr.  Justice   Beid. 
SONUN,-  (Plaintiff),-  APPELLANT,  J 

Versus  \  Appsllate  Sidb. 

RTJPAN   BAT   AND   OTHERS—  (Defendasts),-  ] 

RESPONDENTS. 

Civil  Appeal  No.  630  of  1007. 
Preemption- Member  of  a*  agricultural  tribe- Mahtams  of  Mmaffargarh 
JXltrict— Punjab  Pre-emption  Act,  1905. 

Eel*,  that  Mahtams  of  the  Muzaffargarh  District  are  not  members  of  an 
agricultural  tribe  for  the  purposes  of  the  Punjab  Preemption  Act,  1905. 
Further    appeal  from  the  decree  of  E.  A.  Rose,  Esquire,  Divisional 
Judge,  Multan  Division,   dated  12th  November  1906. 
Shadi  Lai  and  Shah  Nawaz,  for  appellant. 
The  judgment  of  the  Court  was  delivered  by 

rmd   J, —The   sole   question   for   consideration  is   whether     '2nd  Deer.  1907. 
Mahtams 'in    the    Muzaffargarh    District  belong    to  an    agricul- 
tural tribe  for  the  purpose?  of  the  Pre-emption    Act. 

Section  3  (4s;  of  that  Act  prescribes  that  "  member  of  an 
« agricultural  tribe"  shall  have  the  meaning  assigned  to  it 
bj  the  Alienation  of  Land  Act,  1900. 

Counsel  for  the  appellant  contended  that  Mahtams  were 
Jatsor  possibly  Rajputs  and  as  such  members  of  an  agricul- 
tural tribe,  but  we  find  that  in  Gazette  Notification  No.  63 
of  the  18th  April  1904,  published  under  the  power  conferred 
by  Section  4  of  the  Alienation  of  Land  Act,  Jat",  Mahtons  or 
Bantams  and  Rajputs  are  agricultaral  tribes  in  the  Hoshiar- 
pur  Jullundur,  Montgomery,  Lahore,  Ferosepore  and  Multan 
Districts,  and  that  neither  Mahtons  nor  Mahtams  are  delud- 
ed among   the   agricultural    tribes  of  the  Muzaffargarh  District. 
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Under    theso    circumstances    we   have    no   alternative    to 
answering    the  question  ahove    speci6ed  in   the  negative. 
The    appeal   fails    and   is    dismissed    with    costs. 

Appeal  dismissed. 


No-  25- 
Before  Mr.  Justice  Shah  Din. 
I  KEHR  SINGH,— (Plaintiff),— APPELLANT, 

1  Versus 

ppbiaatb  Side,    j  MAEMAN  SINGH  AND  OTHERS- (Defendants),- 

(  RESPONDENTS. 

Civil  Appeal  No.  831  of  1902. 

Pre-empt*  n— Claimant  and  vendee  with  e<i<iil  rights—Vendee's  right 
Usl  by  him  pending  appeal  -Competency  of  vendee  to  resist  pre-emptor's 
claim. 

Held  that  a  vendee  who  hy  reason  of  a  prior  purchase  had  become 
a  landholder  in  the  village  and  as  such  was  competent  to  resist  the  claim  of 
a  pre-euiptor  with  respect  to  a  subsequent  purchase  cannot,  if  in  a  pre-emp- 
tion suit  he  loses  the  first  bargain,  retain  the  subject  matter  of  the  second 
bargain. 

Baham  Singh  V.  Indar  ('),  Bogha  Singh  V.  Qurmalih  Singh  ('),  and 
Bhupa  v.  KoriMal  (*)  referred  to. 

Muhammad  Nawaz   Shan  v.  Mussammat  Bobo  Sahib  (')  distinguished. 

Further  appeal  from  the  decree  of  W.  A.  Harris,  Esquire,  Divisional 
Judge,  Ferozepore  Division,  dated  30th  July  1902. 

Ganpat  Rai,  for  appellant. 

Durga  Das,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

31  t  Mau  1907.  Shah    Din,  J. — The    judgment   in   this   case  will   also  cover 

the  connected  Civil  Revision  No.  71  of  1903.  No  appeal  lies  as 
of  right  in  this  case  as  the  value  of  the  suit  for  purposes  of 
juiisdiction  is  less  than  Rs.  1,000,  and  both  the  Courts  below 
havo  concurred  in  dismissing  the  plaint'ff's  claim.  I  shall, 
however,  treat  the  appeal  as  one  admitted  under  Section  70(1)  (fc) 
of  the  Courts  Act.  The  facts  are  stated  in  sufficient  detail 
in  the  judgments  of  the  Lower  Courts,  and  it  is  unnecessary  to 
repeat,  them  here. 

(•)  40  P.  R.,  1902.  (»)  30  P.  R.,  1893,' Note. 

(•)  93  P.  R.,  1902.  (•)  44  P.  R.,  1903. 
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The  sole  question  for  decision  is  whetber  the  plaintiff  has  a 
right  of  pre-emption  in  respect  of  the  sale  in  suit  made  to  the 
vendees  (defendants  Nos.  2  to  4)  by  the  vendor,  defendant  No.  1, 
on  8th  November  1900.  Both  the  Courts  below  have  held  that 
he  has  no  such  right  on  the  grounds  that  the  vndees  are  land- 
holders in  the  village  in  which  the  land  is  situate  equally  with 
the  plaintiff,  and  that  the  fact  of  the  latter  being  a  co-sharer 
in  the  sliamilat  and  of  the  vendees  not  being  such  co-sharers 
does  not  confer  on  the  plaintiff  a  preferential  right  of  purchase. 
In  appeal  it  is  contended  that  the  first  ground  on  which  the 
plaintiff's  suit  has  been  dismissed  by  the  Lower  Courts,  namely, 
that  the  vendees  aro  landholders  in  the  village  and  therefore 
equally  entitled  with  the  plaintiff  to  purchase  the  land  in  guit, 
no  longer  holds  good,  because  since  the  institution  of  the  present 
suit  the  vendees  have  lost  the  land  which  they  then  held  in 
the  village  as  purchasers  under  another  and  prior  sale  by 
reason  of  a  suit  for  pre-emption  having  been  successfully  brought 
against  them  in  respect  of  that  sale  by  the  present  plaintiff. 
That  being  the  case,  it  is  argued  that  the  plaintiff  has  a  pre- 
ferential right  of  purchase  as  regards  the  sale  in  dispute,  in- 
asmuch as  the  vendees  are  perfect  strangers  in  the  village,  and 
have  urged,  nnd  can  urge,  no  other  ground  of  equality  with  the 
plaintiff-pre-emptor.  The  facts  which  need  be  stated  in 
connection  with  the  point  thus  raised   are  briefiy  these: — 

On  27th  July  1S96,  the  vendee  Kishen  Chand,  defendant 
No.  2,  purchased  a  plot  of  land,  51  lighas  10  biswas  kham 
with  certain  appurtenant  rights  from  one  Sant  Singh, 
and  subsequently  associated  with  himself  in  the  purchase 
his  brothers,  defendants  Nos.  3  and  4.  Mutation  was  therefore 
effected  in  favour  of  all  the  three  brothers.  On  9th 
December  1901,  the  preseut  plaintiff,  Kehr  Singh,  brought  a 
suit  for  pre-emption  in  respect  of  the  sale  of  27th  July  1896, 
which,  after  being  hotly  contested  for  three  years,  Was  ultimately 
decreed  by  this  Court  on  8th  January  1904.  The  present  suit 
was  instituted  on  the  29th  October  1901,  a  little  over  a  month 
before  the  other  snit  above  referred  to,  and  though  the  fact 
of  the  institution  of  the  second  suit    was   speeific>\lly  brought    to 

■  il  ■  >■■■  ait  its  final 
contenting  itself  with  the  remark  that  until 
that  mit  was  deci  led  against  the  vendees,  defendants  Nos.  2  to 
4,  they  mnst  for  the  purposes  of  the  present  suit  be  held  to 
be  landholders  in  the  villnge.  The  first  Court,  therefore,  dis- 
missed the  present  snit  on  22ud  March  I£02,  and  the  dismissal 
was  upheld   by  the   Lowtr  Appellate  Court  on  30th   July  1902 
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on  the  ground  set  out  above,  vie ,  that  the  vendees  being 
proprietors  in  the  village  by  reason  of  their  purchase  of  27th 
Jnly  1896,  the  plaintiff,  who  was  also  a  proprietor,  had  as 
against  the  vendees  no  right  of  pre-emption  in  respect  of  the 
8ale  of  8th  November    1900.     Upon    the  facts  as   stated  above, 


the  counsel   for   the    plaintiff   contends    that  the    effect    of   the 
pre-emptive   decree,  which   was   passed    by  this   Court   on    8th 
January    1904,    was     to  divest     the    present    vendees     of    then: 
alleged  ownership   of   land   under  the   sale   of  27th    July   1896, 
and*  to    vest     tne     same     in       the      plaintiff-pre-emptor      as 
from  the  date  of  the  said  sale;  in    other   words,   that  by  reason 
of  the  final  decision   of   this  Court   the   sale   aforesaid  must   be 
considered  as  though  it  was  made  in  favour,  not  of  the  vendees, 
but   of  the    pre-emptor  who  steps  into   the  shoes  of  the    former 
and  takes  over   the  bargain    of    sale   with    all   its  incidents.     In 
support  of  this  contention,    reliance  is  placed  upon  the  decsioos 
of  this  Court  in   Hakam  Singh  v.  Indar  (>)    and  Bogha  Singh  v. 
Qw>mahh  Singh    (•),  (p.    420,2nd    paragraph).     On   the   other- 
hand,  the  pleader  for  the   respondent,   strenuously  argues    that 
the  sale  of  1S96   in  favour  of    his  clients    not   having  been  con- 
tested when  the  sale  in   dispute   took   place,   or  even   when  the 
present  suit   was  brought,    they  must   be   held     to   have  been 
landowners   in  the  village    at   the   date    of   the  latter  sale,    and 
that  as  at  that  time  they    were  entitled  to   purchase    the   land 
in    suit    in    virtue  of  their    status    as    landowners,  they  did    not 
and   could  not  forfeit  their  right  of  purchase   by   involuntarily 
parting  with  the   land   which  was  sold    to  them   in    1896   after 
the  institution    of   the   present   suit.     Muhammad   Nawal   Kh«n 
v.  Mussammat  Bobo  Sahib    (9),  (p.  156),  is    cited  in   support  of 
this  contention. 

After  giving  the  matter  my  best  consideration,  I  think 
that  the  argument  of  the  appellant's  counsel  must  prevail.  The 
decision  in'* Muhammad  Nawaz  Khan  v.  Mussammat  Bobo  Sahib 
was  to  the  effect  that  a  vendee-defendant  having  rights  of 
pre-emption  on  the  ground  of  vicinage  does  I  not  forfeit  them 
if  he  parts  with  his  own  property  through  which  he  had  the 
said  rights  immediately  after  the  purchase  and  can  set  up 
those  rights  in  defence  of  his  purchase.  That  decision  is, 
however^'clearly  distinguishable  from  the  present  case,  inasmuch 
as  the  house,  by  virtue  of  which  the  defeudant-vendee  in  that 
case  had  a    right     of   pre-emption,     was    held    by   him   in  full 

.")46  p.  R.,  1902.  (»)93P.R.,]90a. 
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ownership  nnder  an  indefeasible  title  not.  liable  to  be  defeated 
at  the  instance  of  a  pre-emptor,  and  the  defendant  parted  with 
that  house  voluntarily  after  the  institution  of  the  pro-emptor's 
suit,  so  that  the  title  of  the  transferee  dated  from  the  time 
when  the  transfer  was  made  to  him  and  not  from  a  date  prior 
to  the  date  nf  the  pre-emption  suit.  On  the  other  hand,  the 
decisions  relied  upon  by  Mr.  Gaupat  Rii  greatly  strengthen. 
his  position.  The  ruling,  however,  most  la  point  is  that  in 
Bhupn  v.  Kori  Mai  ('),  not  cited  by  the  appellant's  counsel,  in 
which,  under  somewhat  similar  cireum9tances  to  those  of  the 
present  case,  Mr.  Justice  Riwaz  laid  down  the  law  in  the 
following  terms  at  p.  16S  :  :l  I  am  of  opinion  that  our 
"  decision  in  No.  253  of  1892  has  destroyed  the  appellants' 
"rights  as  landowners  in  the  village,  and  that  it,  operates 
"from  the  date  of  the  s  de  in  188S,  so  that  it  may  now  be 
"  aihrmed  that,  at  the  dato  of  the  present  sales  (which  took 
"  place  after  18383  the  appellants  were  not  landowners  in  the 
"village.  They  were,  at  best,  landowners  with  a  defeasible 
"  title,  any  purchaser  from  whom  would  take  with  the  risk 
"of  beiug  dispossessed  by  a  pre-emptor.  We  were  asked  to 
"hold  that  the  fact -of  the  sales  of  18H8  not  having  been 
"set  aside  when  these  suits  were  filed,  stamps  the  appellants 
"  as  liswadars  of  the  village,  and  able  to  succeed  on  the 
"strength  of  their  proprietary  rights,  notwithstanding  that 
"  those  rights  have  now  been  transferred  to  the  plaintiffs. 
"I  do  not  think  that  this  would  ha  good  law,  and  it  would 
"opon  the  door  to  all  sorts  of  fraudulent  devices  for  the 
"  purpose  of  evading  the  provisions  of  the  law  of  pre-emption. 
"  For  instance,  a  stranger  purchases  ono  ghvmaon  of  land  in  a 
"  hhayachara  village  to-day.  To-morrow  ho  purchases  half 
"the  village  when  claims  for  pre-emption  are  filed  on  accoant 
'  of  both  sales,  he  cheerfully  relinquishes  the  one  rjhumaon 
"but  successfully  resists  the  claim  to  oust  him  from  half  the 
"  village,  as  he  is  found  to  have  been  the  owner  of  ono 
*  ghnmann  in  the  village  when  the  second  sale  took  place,  and 
"  possibly  also  when  the  second  suit  was  brought.  This  would 
"be  a  rrgrettable  result.  1  think  that  the  appellants' 
"claim  to  be  considered  biswadars  of  tho  village,  for  tho 
"success  of  their  picas  in  these  cases,  must  be  held  to  depend 
"  upon  the  final  result  of  the  other  ca.ses.  I  think  the  effect 
"  of  a  pre-emption  decree  is  to  vest  the  proprietary  right  in  the 
"pre-emptor  from  the  date   of  the  Sale,  which  was   a  transaction 

(')  30  P.  R.,  1893,  Note. 
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"  voidable  at  the  option  of  the  pre-emptor.  When  the  option  is 
"  exercised  the  sale  as  regards  the  original  purchaser  becomes 
"  void  ab  initio." 

These  characteristically  lucid  observations  of  Mr.  Justice 
Riwaz  apply  with  double  force  to  the  present  case,  and  I  need 
hardly  refer  to  or  discuss  other  authorities  which  tend  to  support 
the  same  view. 

I  hold,  therefore,  that  at  the  time  of  the  sale  in  dispute  the 
vendees  were  not  landholders  in  the  village  in  which  the  land 
is  situate,  and  that  consequently  the  plaintiff  had  a  superior 
right  of  pre-emption.  I  set  aside  the  decree  of  the  Lower 
Appellate  Court  and  remand  the  case  under  Section  562,  Civil 
Procedure  Code,  for  decision  on  the  merits.  The  stamp  on  this 
appeal  will  be  refunded  ;  other  costs   will  be  costs  in  the  cause. 

Appeal  allowed. 

No-  26- 

Before  Mr.  Justice  Bobertson  and  Mr.  Justice  Shah  Din. 
UAH  MUD    KHAN,-(  Defendant),— APPELLANT, 

Versus 

KHUDA  BAKHSH,— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  44  of  1907. 

Lis   Pendens— Suit  for  pre-emption—Sale  by   the  original  vendee   to    a 

pre-emptor   with  sups  nor  rights    iurin]   the    penieney     of  a   prior    suit  by 

other  claimants  with  inferior  rights. 

Bold,  that  the  doctrine  of  lis  pendens  does  not  apply  to  a  sale  of 
immoveable  property  subject  to  a  right  of  pre-emption  by  the  original  vendee 
in  favour  of  a  pre  emptor  with  superior  rights,  who  had  instituted  a  suit  to 
enforce  his  rights  during  the  pendency  of  similar  suits  by  other  claimants 
with  inferior  rights. 

Amirullah  Shah  v.  Tahe  Hussain  ^'),  ilahtab-ud-din  v.  Karam  llahi  (J)# 
Serh  Mai  v.  Bukam  Singh  (3)  referred  to. 
Bamam  Singh  v'.  Jiivan  (*)  doubted. 
Further   appeal  from  the   decree  of  P.indit  Joti  Pershad,  District 
Judge,  Gujrat,  dated  20 th  July  1903. 

Nanak  Chand,for  appellant. 

Ganpat  Rai  and  Roshan  Lai,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 


(')  138  P.  K,  1884.  (*)  I.  L.  R.,  XX  All.,  ICO. 
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Robertson,  J.— The  facts  of  this  case  are  as  follows  :—  Uth  Jany.  1907. 

On  ISth  May  1902  one  Kaiira  Dad  sold  ceitaiu  lands  to 
Maula  Bakhsh. 

On  22ud  October  1902  Amir  Bakhsh  brought  a  suit  for 
possession  by  pre-emption.  On  the  same  day,  22nd  October 
1902,  Khnda  Bakhsh  filed  a  similar  suit.  Later  the  present 
appellant  also  filed  a  suit  for  pre-emption,  his  claim  was  admitted 
and  a  registered  deed  of  sale  was  executed  by  Maula  Bakhsh 
in  his  favour  o„  7th  November  1902.  He  accordingly  allowed 
his  own  suit  to  be  dismissed  io  default,  and  applied  to  be  joined 
as  a  defendant  in  each  of  the  suits  by  Amir  Bakhsh  and  Khuda 
Bakbsb,  and  this  was  done. 

Both  the  Lower  Courts  have  decreed  against  the  appellant 
on  the  ground  that  the  sale  to  him  was  made  pendente  lite ' 
after  the  service  of  summons  in  the  cases  brought  by  Amir 
Bakhsh  and  Khudt  Bakhsh  and  that  the  s»lo  is  void  in  accord- 
ance with  the  doctrine  of  '  lis  pendens.' 

The  only  question  before  us  is  whether  the  doctrine  of 
lis  pendens  applies  in  the  present  case. 

In  our  opinion  it  does  not.  Put  broadly  and  briefly  the 
doctrine  of  lis  ptndens  forbids  creation  of  new  rights  over 
property  already  the  subject  of  suit  pendente  lite  which  are 
calculated  to  injure  the  rights  of  the  claimant.  It  does  not,  and 
if  we  consider  for  a  moment  we  see  that  it  could  not,  apply  to  the 
assertion  of  rights  which  existed  prior  to  the  institution  of  the 
pending  suit. 

There  we  have  the  assertion  by  the  appellant  of  a  right 
Which  existed  prior  to  22nd  October  1902.  It  has  been  clearly 
laid  down  tint  a  pre-emptor  is  in  no  worse  position  when  assert- 
ing his  right  privately  than  when  he  asserts  it  by  suit. 
v.  Tabe  Russain  (l),  Mehtdb-ud-din  v.  Karam 
ElahiC),  Serh  Hal  v.  Eukam  Singh  (s).  There  the  appellant 
asserts  his  '  right  r.ot  only  privately  but  by  suit,  and  that 
suit  was  compromised  in  his  favour  so  that  he  allowed  to  be 
dismissed  in  default.  No  doubt  he  gets  no  further  rights 
as  against  the  respondent  by  the  deed  of  sale  per  se,  but  he 
can  maintain  that  sale  if  he  can  prove  a  pre-existent  right  to 
have  it  executed  in  his  favour.  So  far  only  does  the  doctrine  of 
lis  pendens    apply    that  the    sale  could  create  no  new  right   in 


(')  138  r.  R.,  1681.  t2)  '3  P.  R„  1S98. 
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his  power  having  its  birth  subsequent  to  tho  suits  of  the 
respondent,  but  obviously  he  is  mt  debarred  from  asserting  any 
pre-existent  right  ho  may  have  had  against  the  vendor  and  the 
vendee  by  the  mere  fact  that  some  one  else  had  brought  a  claim 
against  them  in  reference  to  the  same  property. 

The  law  of  Us  pendens  is  laid  down  in  Bellamy  v.  Sabine 
briefly  thus.  It  affects  him  (i.e.,  the  subsequent  purchaser) 
because  the  law  does  not  allow  to  litigate  parties  and  give  to 
them  pending  the  litigation  rights  iti  the  property  in  dispute  so 
as  to  prejudice  the  opposite  paity. 

In  claims  for  pre-emption  the  right  of  any  particular 
claimant  is  not  prejudiced,  qua,  own  right  by  the  assertion  by 
another  claimant  of  his  own  pre-existing  rights. 

In  the  same  judgmant  the  Lord  Chancellor  also  laid  down  : 
"  Where  a  litigation  is  pending  between  a  plaintiff  and  a  defend- 
"  ant  as  to  the  right  to  a  particul  ir  estate  the  necessities  of 
"  minkiud  require  that  the  decisions  in  the  suit  shall  be  binding 
"  not  only  upon  the  litigant  parties  but  also  upon  those  who 
"  derive  title  under  them  by  alienation  made  pending  the  suit." 

No  doubt  the  sale  to  the  appellant,  Mahmud  Khan,  would  be 
useless  to  him  if  that  were  the  basis  of  his  title,  but  here  his 
title  to  pre-empt  was  extent  prior  to  the  suit  and  is  independ- 
ent both  of  it  and  of  the  subsequent  sale  which  was  only  exe- 
cuted in  recognition  of  the  assertion  of  his  right.  If  that  right 
is  superior  to  that  of  Qaim  Bakhsh  and  Khuda  Bakhsh  the 
doctrine  of  lis  pendens  would  not  apply  to  the  sale  which 
only  recognizes  a  right  superior  to  that  of  tho  other  claimants. 

Our  attention  has  boen  called  to  the  decision  in  Harnam 
Singh  v.  Jiwan  (')  by  a  single  Bench.  The  fajts  of  that  case 
wore  not  quite  on  all  fours  with  those  of  this  case,  but  after  con- 
sidering that  judgment  we  hold  that  the  principles  which  we 
have  communicated  above  are  correct,  and  that  the  doctrine  of 
lis  pendent  canuot.be  called  in,  in  this  case  to  defeat  the 
claims  of  another  claimant  whose  right  to  preempt  existed 
before  the  suit  of  the  other  claimants  were  tiled. 

Subject  to  any  special  circumstances  which  may  have 
deprived  him  of  that  right  if  such  claimant  had  a  superior- 
right  to  pre-empt  existing,  prior  to  the  suits  of  other  claimants, 
it  is  clear  in  our  opinion  that  he  is  not  debarred  by  any  doctrine 
of  lis  pendens     from    assorting    that    right  and    carrying  it    to 

(')  7  P.  R.,  1906. 
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its  legitimate  conclusion  by  seeming  a  transfer  from  the  onginal 
vendor,  even  though  Cther  claimants  with  inferior  rights  may 
have  asserted  their  clam  s  bj  unit.  We  accordingly  accept  the 
appeal  and  set  aside  tie  judgment  and  decree  of  the  Lower 
Appellate  Court,  and  relum  the  case  under  Section  562,  Civil 
Piocedme  Code,  for  decision  on  its  merits.  Stamp  on  appeal 
to  be  refunded.     Costs  to  be  costs  in  the  cause. 

Appeal  allowed. 


No-  27- 

Before  Mr.  Justice  Beid. 

BHAG  SINGH,- (Defendant),— APPELLANT, 

Versus 

DHARTA  SINGH  AND  ANOTHER,— (Plaintiffs),— 

RESPONDENTS. 

Civil  Revision  No.  27  of  1907. 

Revision— Error  o}  law— Decreeing  claim  barred  by  limitation— Mate- 
rial  irregularity— Punjab    Courts    Act,    1884,  Section  7°  (1)   [a). 

BtW,  that  the  non-dismissal  of  a  suit  which  ought  to  have  heen 
dismissed  under  Section  i  of  the  Indian  Limitation  Act,  although 
limitation  was  not  set  up  as  a  defence,  is  a  material  irregularity 
within  the  meaning  of  Section  70  (1>  (a)  of  the  Punjab  Courts  Act,, 
1884 

Petition   for   revision   of  the  order  of   A.   H.   Brasher,    Esquire, 
District  Judge,  Lahore,  dated   22nd  June  1906. 
Amrit  Lai  Roy,  for  petitioner. 
Tirath  Ram,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Reid,  J.— The  suit  was  for  the  price  of  liquor  sold  by  \st  May  1907. 
a  licensed  vendor  in  a  village.  The  practice  is  that  the 
liqnor  is  consumed  on  the  vendor's  premises,  and  tie 
vender's  accounts,  accepted  by  the  Lower  Appellate  Court, 
contain  entries  for  small  Fums,  e.  g.,  16,  9,  ±±  annas,  which 
indicate  immediate  ccnsnmption  on  the  premises.  "Tavern" 
is  defined  in  Web-ter's  Dictionsiy  as  "  a  public  house  wheie 
travellers  and  <  tli  i  transient  guests  tie  accommodated  with 
rooms  and  meals  ;  an  inn  ;  a  hotel  ;  especially  in  modem 
times,  a  public  heme  licensed  to  sell  liquor  in  smell 
quantities." 
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The  last  definition  appears  to  cover  a  village  liquor  shop, 
such  as  that  at  which  the  defendant-petitioner  purchased 
the  subject-matter  of  this  suit.  The  pleader  for  the  res- 
pondent contended  that  the  plea  of  limitation  was  not  taken 
below  and  that  the  Courts  had  not  committed  a  material 
irregularity  in  failing  to  deal  with  it,  but  Section  4>  of  the 
Limitation  Act  imposes  on  Courts  the  duty  of  considering 
questions  of  limitation  stto  motu,  and  acquaintance  with  the 
articles  and  other  provisions  of  the  Act  is  presumed.  The 
question  of  the  applicability  of  Article  8  should  therefore  have 
been  considered. 

Under  Section  70  (1)  (a)  of  the  Courts  Act,  I  set 
aside  the  decree  of  the  Lower  Appellate  Court  and  remand 
the  appeal  for  decision  after  consideration  of  the  question 
whether    Article  8  applies. 

Costs  of  this  Court  will  be    costs  in  the  cause. 

Application  ttlhwid. 


No-  28- 

Before  Mr.   Justice  Chatterji,    CLE.,    and  Mr.  Justice 

Johnstone. 

BALWANT  SINGH  AND  OTHERS,- -(Defendants),— 

APPELLANTS, 

Versus 

RAM  DAS,— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No   1310  of  1906. 

Valuation  of  suit— Suit  for  redemption— Value  for  purposes  of 
farther  appeal— Punjab  Courts  '  Act,  1884,  Section  40  (b)-Mortgags 
—Foreclosure  -Defective  notice— Estoppel— Regulation  XVII  of  1806. 

Held  that  for  purposes  of  Section  40  (6)  of  the  Punjab  Courts  Act,  1884, 
the  value  of  a  suit  for  redemption  is  the  sum  found  by  the  decree  ap- 
pealed to  be  payable  on  redemption  and  not  the  value  of  the  property 
itself. 

Ecld,  also,  that  a  mortgagor's  offer  to  pay  on  receipt  of  an  other- 
wise defective  notice  of  fore  closure  issued  under  the  provisions  of  Re- 
gulation XVII  of  1806,  does  not  amount  to  waiver  of  right  to  take 
advantage  of  its  legal  defe  ctsin  a  subsequent  suit  for  the  redemption 
of  the  mortgage   or    estop  him  from   questioning  its  validity. 

Query.— Can  an  Appellate  Court  entertain  cross-objections  under 
Section  561  of  the  Code  of  Civil  Procedure  when  it  has  decided  that 
an  appeal  would  not  he  ? 
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Further  appeal  from  the  decree  of   G.    L..Dundas,    Esquire,  Divi- 
sional Judge,  Umballa    Division,  dated  7th  Septtmber  1906. 

Ishwar  Das  and  Sohan  Lai,  for  appellants. 
Lai  Cband  and  Dwarka  Das,  for  respondent. 
The  judgment    of    the    Court  was    delivered  by 

Johnstons,  J.— In  this  case  the  first  point  argued  before  2nd  Novr.  1007  . 
is  was  whether  an  appeal  lay  or  whether  the  case  is  not 
ane  under  clause  (b)  of  Section  70  (1),  Punjab  Courts  Act, 
1884.  The  suit  is  for  possession,  by  redemption,  of  half  of 
&  building,  which  half,  it  may  be  taken  as  clear,  is  worth 
more  than  Rs.  2,500.  But  the  mortgage  burden  on  this 
half  was  only  Rs.  1,500,  and  the  claim  is  for  redemption 
an  payment  of  Rs.  1,000.  The  decree  appealed  against  is 
for  redemption  on  payment  of  Rs.  1,500.  The  value  of  the 
suit  is  thus  Rs.  1,500,  but  it  is  urged  by  defendants-appellants 
that  inasmuch  as  the  half  house  is  worth  over  Rs.  2,500, 
the  decree  involves  directly  property  worth  over  Rs  2,500  and 
w  under  Section  40  (1)  (a)  (ii),  Courts  Act,  a  further 
appeal  to  this  Court  is  entertainable.  We  are  unable  to 
Icoept  this  contention.  The  property  in  suit  is  worth  only 
Rs.  1,500,  i.  «.,  the  value  of  the  lien  which  it  is  the  object 
of  the  suit  to  extinguish  ;  and  in  our  opinion  to  support 
which  there  is  well  known  authority,  it  cannot  be  said  that 
the  decree  directly  involves  the  actual  house.  The  case  is 
therefore  one  to  be  argued  on  the  basis  of  clause  (0), 
Suction  70  (1)  aforesaid.  The  matter  is  not,  in  the  present 
sase,  very  important,  as  each  and  every  ground  taken  in 
the  memorandum  of  appeal  could  be  taken  in  a  revision 
petition  under  clause  (6). 

The  first  Court  has  stated  the  essential  facts  of  the 
case  and  wc  need  not  repeat  them.  It  is  contended  first 
(ground  6)  that  inasmuch  as  the  term  for  foreclosure  expired  in 
Sambat  1862  years  before  Regulation  XVII  of  1806  came  into 
force  in  the  Punjab,  the  mortgagees  became  full  owners  before 
the  new  law  came  into  force.  To  this  it  is  only  necessary 
to  reply  that  under  the  old  law  (Punjab  Civil  Code,  Sec- 
ti  in  1  I,  clause  3)  a  suit  for  foreclosure  had  to  be  brought, 
and  so  the  mortgagees,  having  brought  no  snit,  had  not 
become  proprietors  before  1872,  when  the  Regulation  was 
extended  to  the  Punjab.  This  was  quite  understood  by  the 
mortgagees  themselves,  for  in  1876  they  applied  foi  issne 
of   notices    under   the    Regulation,   and   on    6th    Ortober  1877, 


CIVIL  JTJDGMENTS-No.  28. 


ta    an     execution    proceeding,    they     asked    that™    the   pro- 
Lllcf  i^pig    anction  of    the- ho-J    s^ld  ba 

stated    thatlhey    «,e    in  potion   a,  mortgagees. 

Kext  it  was  argued  that  the  notices  of  1876  were  not  d.  ec 
•    -L  ;r,   the  notices  of  reference  to  Section  7  of 

L tTom  other  minor  d,  fects  ;  and  we  are  not  prepared  to  admit 
TatheTacs  of  mortPaPn,s  appearance  to  content  the  nonces 
„d  of  their  offer  to  pay  to  the  proper  persons  amount  to  con- 
and  ot  the  r  on  ij  m0rtgaKe  was  alive  and  the  money 

"    ^t£    ^^gany    option  of  regulan* 
v  liditv    o     notice,   and    therefore   mere   offer   to  pay  to  th. 
;;,::   lid    do.   not   «.  to   waiver  of  right  totah. 
advantage    of   legal   defects   in  the   foreclosure  procedure. 

Ground     5   contains     the    contention    that   the   ..it   must 
=aeon   of    defendants'    long   adverse  possession-     1 
"defendants   asMrtrd    proprietary  possession 
is    not    so.     Thei 
that  they     held    as     prop' 


fail   by   reason   of    defendants'    long   adverse  possession 

said   that    defendants    asserted    proprietary  possession  in  lb/6  ; 

L    this    is   not   so.     They    may   have   said   on   some  occasion 


.....i etors;  but  this  would  not  give 
starting  point  for  adverse  possession  ;  for  they  were,  as 
M  UI       K    '  j    i..„„    i,Qor,    mpre    mort- 


I  have  seen,  more  mortgagees  and  have  been  mere  m  t 
gagees  up  to  the  present  time,  and  they  could  not  alt 
Jhe  nature  of  their  possession  by  a  mere  assertion  F.rther 
the  application  for  issue  of  notices  in  1876  and  the  petition 
afoiesaid  of  6th  October  1877  make  it  clear  that  they  never 
really   took   up  the  position  of  proprietors  in  18,6. 

This  disposes  of  the  appeal  under  clause  (6),  Section  70  (1) 
which  we   dismiss  with  costs. 

Respondents  in  cross-objeotion  claim  costs  in  the  Courts 
below  ;  but  as  no  appeal  lies,  it  is  doubtful  whether  cross- 
objections  can  bo  entertained  at  all.  Further,  in  our  opinion, 
respondents  having  come  very  well  out  of  the  affairs,  can 
well  forego  the  costs  of  the  litigation.  We  dismiss  the 
cross-objections. 

Appeal  dismitsed. 


O  21  P.  R..  19°3- 
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Full  Bench. 

No.  29- 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  Mr.  Justice 

Reid,     Mr.     Justice     Chatterji,     CLE.,      Mr. 

Justice    Robertson  and  Mr.  Justice  Lai  Chand. 

ATMA  SINGH  AND  ANOTHER,— (Defendants),— 

PETITIONERS, 

Versus 

BANKE   RAM— (Plaintiff),— RESPONDENT.  ) 

Civil  Revision   No.  324  of  1905. 

Civil  Procedure  Code,  1882,  Section.  257  A.—  Application  of,  to  an  agree- 
ment   in   satisfaction  of  a  judgment-debt  -Enforcement  of  agreement  by  suit. 

Held  by  the  Full  Bench  (Robertson,  J.,  dissenting)  that  Section  257  A. 
applies  only  to  execution  proceedings  and  does  not  apply  to  an  agreement 
entered  into  between  a  decree-holder  aud  a  judgment-debtor  which  in  itself 
satisfies  and  extinguishes   a  judgment-debt. 

Pula  Mai  v.  Eari    Ram  [})  overruled. 
Petition  for  revision  of  the  order  of  Lala  Diwan  Chand,  Judge, 
Small  Cause  Cturt,  Amritsar,  dated  13th  July  1904. 

Hukam  Chand,  for  petitioners. 
Sheo  Narain,    fur  respondent. 

This  was  a  reference  to  a  Full  Bench  made  by  Lai  Chand, 
J.,  to  determine  whether  an  agreement  for  the  satisfaction  of 
a  jndgment-debt,  which  provides  for  the  payment,  directly  or 
indirectly,  of  any  sum  in  excess  of  the  sum  dae  or  to  accrue  doe 
under  the  decree  without  the  sanction  of  the  Court  which, 
passed  the  decree  is  void  for  all  purposes  or  only  for  purposes  of 
execution  under  Section  257  A.  of  the  Code  of   Civil  Procedure. 

Upon  the  reference  to  the  Full  Bench  the  following  judg- 
ments   wero  delivered : — 

Clark,  C  J.— On  18th  December  1896  plaintiff  got  a  decree  ^-jth  March  1907. 
for  Rs.  250  against  defendant.  On  -0th  January  1903  defen- 
dant gave  plaintiff  a  bond  for  Rs.  250  payable  in  monthly 
instilments  of  Rs.  5  with  interest  at  1  per  cent,  per  mensem, 
and  plaiutiff  certified  to  the  Court  that  he  had  got  this  boDd  and 
that  tke  decree  was  fully  satisfied,  and  the  Court  ordered  the 
decree  to  be  filed  as  fully  satisfied.  Plaintiff  sued  for  Rs.  272  on 
tkis  bond  and  got  a  decree  for  Its.  227  on  13th  July  1904. 

0)  88  P.  R.,  1901. 
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Defendant  has  applied  to  tins  Court  for  revision,  and  the 
question  referred  to  tbe  Full  Bench  is  whether  the  bond  sued 
upon  is  void  altogether  under  Section  257  A,  Civil  Procedure 
Code,  or  void  only  for  the  purpose  of  execution. 

The  latest  ruling  of  this  Court  is  Pala  Mai  v.  Hari  Ram  C) 
which  holds  such  a  bond  void  for  all  purposes,  but  this  ruling 
is  opposed  to  Kalu  Ram  v.  Khuda  BakhsK  (*)  and  Sukhu  Ra„  v. 
Vmed  (3). 

The  point  in  dispute  has  been  the  subject  of  many  decisions 
in  the  High  Court,  I  propose  fust  to  consider  the  Code  itself , 
and  then  to  discuss  the  judgments  of  the  various  Courts. 

Section  257  A.  comes  in  Chapter  XIX  dealing  with  the 
execution  of  decrees,  and  comes  under  Division  E.  of  the  mode 
of  executing  decrees. 

The  section  is  divided  into  three  paragraphs  :  paragraph  (1) 
deals  with  agreements  to  give  time  for  the  -*««*»*• 
judgment-debt  ;  paragraph  (2)  deals  with  agreements  fo  the 
satisfaction  of  a  judgment-debt  providing  for  the payment  of  a 
8llm  in  excess  of  the  judgment-debt  ;  paragraph  (3)  deals  with 
the  way  in  which  such  excels  payments  are  to  be  adjusted. 

r^-f«-  -*-  -  -  -  -- 

upon  them. 

An  objection  has  been  raised  that  as  by  Section  210,  Civil 
Procedure  Code,  a  decree  can  only  be  altered  under  certain 
circumstances,  not  including  an  agreement  under  Section  .57  A., 
the  decree  cannot  be  modified  by  the  agreement  and  the  agree- 
ment cannot  be  executed,  therefore  the3e  provisions  are  meaning- 
less unless  they  are  intended  to  apply  to  agreements  generally. 

It  is  not,  however,  clear  that  these  argeements  cannot  be  acted 
on  in  execution  of  decree  (vide  Thakoor  Dyal  Singh  v.  Sarjn 
Pershad  Misser  (*),  and  Durga  Prasad  Banerjee  v.  Lalit  Mohat 
Sinah  Roy  (6),  and  even  if  it  be  decided  that  they  cannot,  this 
may  not  have  been  the  opinion  of  tbe  framers  of  the  section. 


,i\  MPB    1904  (3)  I6  p-  B-> 190c- 

W  (»;  I.  L.  B.,  XXV  Calc.  ,8b. 


Masoh  1908. 
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My  opinion  as  far  as  the  Code  stands  would  be  that  Section 
257  A.  only  applies  to  the  Court  executing  the  decree,  and  does 
not  apply  to  the  agreement  when  it  forms  the  subject  of  a 
separate  suit. 

In  dealing  with  the  authorities  I  will  first  deal  with  the 
decisions  of  the  Bombay  High  Court,  which  are  most  definitely 
against  the  view  1  have  stated  above. 

Throughout  the  discussion  the  distinction  between  paragraph 
1  and  paragraph  2  of  Seoti on  257A.  must  be  carefully  borne  in 
mind— a  distinction  which  I  think  has  not  been  sufficiently  borne 
in  mind  in  some  of  the  judgments. 

Heera  Nema  v.  Pi  ttonji  Dossabhoy  (x)  is  the  leading  case  on 
the  subject.  It  is  a  decision  on  paragraph  2  of  the  section,  a-nd  it 
decided  that  Section  257A.  was  of  general  application 
and  not  confined  to  the  executing  Court,  and  held  that  the 
agreement  on  which  a  separate  suit  had  been  brought  was 
void. 

The  judgment  was  based  on  the  plain  and  literal  language 
of  the  section,  and -rejected  the  argument  based  on  the  position 
of  the  section  in  the  Code,  and  also  advanced  as  a  reason  for 
the  section  the  necessity  of  protecting  judgment-debtors 
from  their  creditors.  As  regards  this  reason  it  seems  to  mo 
that  it  is  open  for  the  judgment-debtors  in  the  subsequent  suit 
to  plead  undue  influence,  and  that  such  protection  was  not 
required. 

The  next  case  is  Tuka  Ram  v.  Anantbhat  (2).  This  is  a 
case  under  the  first  paragraph  of  the  section,  and  it  was  held  that 
when  the  agreement  did  not  suspend  but  extinguished  the 
decree,  that  it  was  the  actual  and  present  satisfaction  of  the 
decree,  and  therefore  was  not  an  agreement  to  give  time  for 
the  satisfaction  of  a  judgment-debt,  and  did  not  fall  within 
the  section,  and  therefore  tho  agreement  was  not  void  under 
the  section. 

Dhanram  v.  Ganpat  ($)  was  a  case  under  paragraph  2  of  tho 
section  ;  it  pointed  out  the  difference  of  Tukaram's  case  (3), 
and  followed    Beer  a   Nona's  case  ('). 

There  are  three  more  decisions,  viz.,  Bhag  Ohand  v.  Radha 
Kishan  (*),   Bai    Gharid  v.  Narain  {*),  and   Qovind    v.  Sukha 

(hi   i  Rt  XXU  a    <  ,  693,  ;•'.  D.  (1898  i.     .  ■■>  l.  I.  /;.,  XXVU  Bom.,  30. 

i)  1.  L.  R.,  XXV  Bo»     -  (4)  1.  L.  R.,  XXY1U  Bum.,  02. 

i  )  l.L.  R„  XXV  111  Bom.,  310. 


civil  judgments-No.  »9.  [  record 


Bam  C),  these  do  not  carry  us  any  farther  ;  tbey  modify 
Heera  Nema's  case  <*),  by  showing  that  it  is  possible  to  split 
up  the  agreement  in  some  cases,  so  as  to  make  an  agreement 
not  in  excess  of  the  sam  decreed,  and  therefore  not  void  under 
Section  257A. 

There  is  thus  no  inconsistency  in  the  judgments  of  the 
Bombay  Court.  Lalji  Singhv.  Gaya  Singh  (3)  thinks  the.e  is 
BUch  inconsistency.  Though  the  judgments  are  consistent 
with  one  another,  they  seem  to  me  to  produce  an  inconsis- 
tency in  the  interpretation  of  the  section  itself.  They  hold 
that  an  agreement  which  essentially  comes  under  paragraph  1 
(though  not  literally  coming  under  paragraph  1)  is  not  void,  and 
that  an  agreement  which  comes  under  paragraph  2  is  void.  The 
object  of  both  pa.agraphs  should  I  think  be  presumed  to  have 
been  the  same  and  not   the  opposite   of   one   another. 

As  regards  the  Calcutta  rulings.  The  earlier  rulings  were  to 
the  effect  that  Section  257A.  applies  only  to  the  executing  Court 
and  not  to  contracts  generally,  and  this  view  was  held  as  late 
as  1901.  Earkishen  Bass  v.  Niba  Bam  Chandtr  (*).  In 
Gopal  Sahu  v.  Brij  Kishore  Pershad  ('),  two  Judges  have  receded 
from  this  view.  This  is  a  case  under  paragraph  2  of  the  section, 
or  it  may  be  under  both  paragraph  1  and  paragraph  2,  for  the 
agreement  both  gave  time  and  a  higher  rate  of  interest  and 
the  Judges  held  following  Venhata  Sulramania  Ayyar  v. 2Tora» 
EannanAkmad^,^  Lalji  Singh  v.  Gaya  ,  tongk  ,3)  hat 
where  the  decree  bad  not  been  extingu.shed,  Section  257A. 
applied  and  the  agreement  on  which  a  separate  suit  had 
been  brought  was  void.  The  Judges  did  not  discuss,  or,  as  far 
as  the  judgment  shows,  notice  that  this  ruling  upset  the  pre- 
vious course  of  decisions  that  Section  257A.  applied  only  to  the 
executing  Court. 

The  position  of  the  Madras  High  Court  is  exactly  simi- 
lar to  that  of  the  Calcutta  High  Court.  Venhata  Subramama 
Avvars  case  (6).  This  was  a  case  under  paragraph  1  of  the  section, 
and  it  was  held  that  as  the  agreement  kept  tho  decree  alive, 
it  came  under  Section  257A,  and  that  the  agreement  was 
Toid  and  could  not  be  the  subject  of  a  fresh  su.t.  The 
judgment  refers  to  Juji  Kamti  v.  Annai  Bhattu  fl,  where  it 
was  held  that  Section  257A.only  applied  to  the  executing  Court, 


(■)  I.  L.  B.,  XXVIII  Bom.,  383.     O  6  Calc   W.N.,^1  (1001), 

W  i    r    p     ri'i  7?nm    093  C6)  1.  L,  R.,  XXXII  Gale,  917  (1905). 

&  ■  l  £  xxv  In  nC   I6 1:  l.  b.:  ™  *<**.,  i»  a^. 


MiEOH  1908.  ]  CIVIL  JUDGUENTS-No.  89.  155 


but  it  does  not  discuss  the  grounds  on  which  that  judgment 
was  ba«ed,  but  points  out  that  as  the  agrePment  in  that 
case  had  extinguished  the  decree,  therefore  for  that  reason 
the  agreement   was  not  void  under   Section    257  A. 

The  AlUhabad  case  is  the  Full  Bench  in  Lalji  Singh  v. 
Oaya  Singh  (l).  It  was  a  tase  unfar  paragraph  2  of  the  section, 
and  if  I  may  venture  to  say  so,  I  think  the  difference  between 
paragraphs  1  and  2  of  Section  257A.  was  hardly  sufficiently  kept 
in  mind.  This  would  explain  among  other  things  the  view  that 
I  have  referred  to  abjve  that  there  was  an  inconsistency 
in   the  judgments   of    the    Bombay    Court. 

As  I  understand  the  judgment,  it  decides  as  regards  both 
paragraphs  of  Section  257A.  that  where  the  agreement 
extinguishes  the  decree,  Section  257A.  does  not  apply,  and  the 
agreement   is   not  rendered    void    by    that   section. 

On  page  327  Sir  John  Stanley  proceeds  to  say  what  may 
be  taken  to  support  the  view  that  Section  257A.  applies 
only  to  the  executing  Court,  though  he  also  says  that  the 
section  "  mint  be  construed  as  forbidding  the  enforcement 
of  an  agreement  entered  into  in  contravention  of  the  »ection 
while  a  decree  is  subsisting  and  enforceable,"  and  further  on 
he  expressly  says  that,  it  is  not  necessary  to  decide  whether 
such  an  agreement  is  void  for  all  purposes  when  the  decree 
in  reference   to  which    it  is  made  is  still  enforceable. 

We  thus  have  the  concurrent  opinion  of  the  Calcutta, 
Madras  and  Allahabad  Courts  that  when  the  agreement  under 
both  paragraphs  of  Section  257A.  extinguishes  the  decree,  the 
section  isn)t  applicable  aud  the  agreement  is  not  rendered 
void.  The  Bombay  Court  Tukaram's  case  (2)  holds  the  same 
view  as  regards  paragraph  J,  but  holds  the  opposite  view  that 
the  agreement  is  void  as  regards  paragraph  2,  Section  257A. 
(Eeera  Nema's  case  (3)). 

Sir  Charles  Farran  on  page  697  appears  to  have  con- 
sidered this  question  :  he  says,  "  I  can  see  no  essential  differ- 
"  ence  between  an  agreement  for  the  satisfaction  of  a 
"  judgment-debt  and  an  agreement  in  satisfaction  of  the  same." 
He  thus  refuses  to  see  a  distinction  between  an  agreement 
for  the  satisfaction  of  a  decree  and  an  agreement  which 
actually  satisfies  a  decree,  a  distinction  which  seems  to  me 
very   plain. 

(')  7.  L.  a,  XXV  All,  317,  F.  B.        (2)  /.  L.  H.,  XXV  Bom.,  353. 
O  /.  L.  ft.,  XIII  Bom.,  693. 
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Now  it  is  exactly  on  tbis  difference  that  the  other  Courts 
have  proceeded.  They  hold,  and  I  agree  that  an  agreement 
which  in  itself  satisfies  and  extinguishes  a  judgment-debt  is 
not  an  agreement  for  the  satisfaction  of  a  judgment-debt  and 
does  not  come    under   Section    257A. 

I  may  note  that  Palo,  Mai  v.  Hari  Ram  Q)  does  not 
at  all  deal  with  this  aspect  of  the  case  ;  it  is  only  concerned 
with  the  question  whether  the  section  refers  only  to  the  exe- 
cuting    Court  or   is   of    general   application. 

I  agree  with  the  concurrent  opinion  of  the  Calcutta, 
Madras  and  Allahabad  High  Courts  as  stated  above  and  that 
is  sufficient  for  the  decision  of  thia  case,  as  in  this  case  the 
agreement  extinguishes  the  decree  and  is  therefore  not  void 
nnder  the    section. 

I    would,    however,   wish    to  express  my  opinion  in  favour 
of  the   view  originally    held    by  the  Calcutta  and  Madras  High     . 
Courts  and  by  this  Court  in  Kalu  Ram  v.  Khuda  Bahhsh  Khan  (»), 
that   Section   257A.    applies   only   to   the   executing  Court  and 
does   not  render  the  agreement  void    for   all    purposes. 

1   have   given   reasons    for   this    view    in  the  beginning  of 
my   judgment,    and  this  view   appears  to  me  the  only  one  which 
presents   a   simple   solution   of  the   difficulties   that   may  ar.se 
in  the  construction   of  the   section. 
oo  ;    i      V  1Q07  K«id,    J.-The    reference   to   the    Full     Bench     and    the 

2M^nM907'  authorities  have  been  stated  in  the  judgments  of 
the  learned  Chief  Judge  and  my  brother  Ohatterp,  with 
whom  I  concur  in  the  conclusion  that  Section  257 A.  of  the 
Code  of  Civil  Procedure  applies  to  proceedings  in  execution  of 
decree  only  and  does  not  avoid  a  contract  in  satisfaction  of, 
and  superseding,  a  judgment-debt  and  necessitate  the  d.s- 
missal  of  a  suit  based  on  the  contract,  though  the  terms  of 
the  contract  violate  the  rules  laid  down  in  the  section.  I 
concur  in  the  distinction  drawn  in  those  judgments  between 
an  agreement  for  the  satisfaction  of,  and  a  contract  in  satis- 
faction of,  and  superseding,  a  decree,  and  I  am  not  pressed  by 
the  arguments  against  the  conclusion  above  specified,  based 
on  the  last  paragraph  of  Section  210  of  the  Code  and  the 
necessity  for  protecting  judgment-debtors  from  the  results  of 
duress  and  undue  influence.  The  history  of  the  Code  supports 
the  contention  that  Section  210  does  not,  and  was  not  intend- 
cd   to   control  the   action  of    the  executing  Court   in    allowing 


O  88  P.  K.,  1804.  0)  54  P.  R,  1894. 
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judgment-creditors  and  debtor*  to  come  to  terms  after  decree, 
and  no  object  coald  in  my  opinion  be  gained  by  enacting  that 
the  creditor  and  debtor  should  not  come  to  terms  which  may 
be  sanct:oned  and  enforced  by  the  executing  Conit  instead  of 
being    enforceable    by     separate    suits. 

I  concur  in  the  conclusion  that,  such  a  radical  modifica- 
tion of  the  substantive  law  of  contract,  as  is  hold  in  Tfeera 
Nema  v.  Pestonji  Bossabhni/  (t),  to  have  been  effected  by 
Section  257A.,  would  most  certainly  have  been  embodied  in 
the  Contract  Act  and  would  not  merely  have  bpen  pitchforked 
into  the  chapter  of  t,bn  Code  of  Civil  Procednre  which  deal? 
with  the   execution    of  .1 

A  contract  in  supersession  of  a  decree  and  comprising 
the  condition  that  satisfaction  of  the  decree  shall  be  recorded, 
cannot,  in  my  opinion,  be  dealt  with  under,  or  be  held  to 
be  subject  to,  the  provisions  of  this  chapter  nf  the  Code.  As 
remarked  in  the  judgments  of  my  colleagues,  undue  influence 
"and  duress  can  he  pleaded  to  a  suit,  on  the  contract,  and 
I  «ee  no  reason  for  holding  that  this  fact,  was  lost  sight  of 
by  the  framers  of  Section  257A.  Had  the  intention  of 
the  framers  been  that,  attributed  to  them  in  the  Bombay  judg- 
ment above  cited,  that,  section  wmH  presumably  have  been 
numbered  210A.  if  inserted  in  the  Cole  at  all.  The  learned 
C.  J.  and  my  brother  Chatterji  have  dealt  in  detail  with 
the  arguments  and  authorities,  Mid  it,  is  unnecessary  for  me  to 
do  more    than    record    my    concurrence. 

CniTTEiur,  J.—  There   are  foui-   cas^s  before  the  Full  Bench,     Uh  April  19.17. 
the    facts    of    which    are    practically    identic  il    so    far    as    they 
bear    on    the    legal    point    referred    to    it    is    concerned.     That 
point   put   in  abstract    form   is    as    follows  :— 

Is  an  agreement  for  the  satisfaction  of  a  judgment-debt, 
which  provides  for  the  paym  nt,  directly  or  indirectly,  of  any 
Sum  in  excess  of  (he  sum  due  or  to  accrue  due  u^dtr  the 
decree  without  the  sanction  of  the  Court  which  passed  the 
decree,  void,  under  Section  257A.  of  the  Code  of  Civil  Proce- 
dure, for  all  purposes  or  only  for  par-pose  of  execution  of 
decree. 

Section  2b7A.  runs  as  follows  : — 

"  Every  agreement  to  give  time  for  the  satisfaction  of  a 
"  judgment-debt  shall  be  void  unless  it  is  made  for  consideration 

0)  I.  L.  R.,  XXII  Bom.,  681,  F.  B. 
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<•  and?|  with  the  sanction  of  the"  Court  which  passed  the 
"  decree  and  such  Court  deems  the  consideration  to  be  under 
"  the  circumstances   reasonable. 

"  Every  agreement  for  the  satisfaction  of  a  judgment- 
'•  debt,  which  provides  for  the  payment,  directly  or  indirectly, 
"  of  any  Bum  in  excess  of  the  sam  due  or  to  accrue  due  under 
"  tbo  decree  shall  be  void  unless  it  is  made  with  the  like 
"  sanction. 

"  Any  sum  paid  in  contravention  of  the  provisions  of  this 
«'  section  shall  be  applied  to  the  satisfaction  of  the  judgment- 
«  debt,  and  the  surplns,  if  any,  shall  be  recoverable  by  the 
"  judgment-debtor." 

Tbe  agreements  in  all  the  four  cases   appear   to    fall    under 
the    second    clause   of   the   section. 

Before  I  proceed  farther  I  miy  generally  sura  up  the  views 
of  the  different  High  Courts  before  which  the  question  has 
come  up  for  consideration,  thus— The  Calcutta,  Allahabad  and 
Madras  High  Courts  bold  that  the  agreement  is  void  only 
for  purpose's  of  execution,  though  the  reasoning  of  the  judg- 
ments  is  not  always  consistent,  and  the  Allahabad  Court  was 
formerly  of  a  different  opinion.  The  Bombay  High  Court 
has  uniformly  decided  that  the  agreement  is  void  for  all 
purposes,  i.  f  ,  that  it  cannot  he  enforced  by  suit.  This  Court 
formerly  agreed  with  the  Calcutta,  Madras  and  Allahabad  High 
Courts,' but  in  Tola  Mai  v.  TLari  Bam  Q)  a  Division  Bench 
upon  a  review  of  the  authorities  accepted  the  view  of  the 
Bombay   Court. 

Before  discussing  the  rulings  and    their  reasons,  I   shall  exa- 
mine   the   language   of  the   section. 

I  do  not  think  it  can  be  denied  that  its  plain  gram- 
matical sense  clearly  indicates  that  the  section  is  framed 
for  the  use  and  guidance  of  the  execution  Court.  It  is  in- 
serted in  a  chapter  of  the  Cole  which  relate  to  execution 
of  decrees  and  under  Division  K  which  is  headed  "  Of  the 
"mode  of  executing  decree,"  which  is  also  a  reason  for  think- 
ing that  it  applies  to  execution  Courts.  It  speaks  of  the 
"  satisfac'ion  of  a  judgment-debt,"  which  are  terms  for  use 
the  execution  Courts.  The  first  clause  is  clearly  applicable 
only  to  the  expcution  Conrt  for  one  can  hardlv  conceive  of 
an  agreement  simply  to  give  time  for  the  satisfaction  of  a 
decree  being  the  subject  of  contest  in  any  other  Court.  What 
would  such  an  agroement  mean  otherwise?  I  think  this  will 
(')  88  P.  R,  1904. 
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be  couoeded    even   by  those    who    take  the  view  of  the  Bombay 
Court. 

The  last  clause  of  Section  257A.  appears  likewise  to  rue  to 
furnish  a  very  stroug  argument  in  favour  of  the  view  I  am 
inclined  to  take,  almist  over- powering  in  its  force.  The 
language  u  ted  appears  clearly  to  hi  giving  directions  to  an 
executiug  Court — for  the  words  "  any  sum  paid  shall  be  ap- 
"  plied  to  the  satisfaction  of  the  judgment-debt,"  can  have 
no  other  meaning.  Who  is  to  apply  the  mouey  in  the  man- 
ner spoken  of?  Not  the  judgment-debtor  himself,  for  he  will 
have  to  sue  if  the  execution  Court  is  not  meant,  and  surely 
it  is  clumsy  drafting  to  use  sack  aa  expressiou  in  regard  to  the 
Court  trying  the  suit.  The  same  remarks  apply  with  scarcely 
less  force  to  the  expressiou  "  shall  bo  recoverable  by  the 
"  judgment-debtor."  The  expression  judgment-debtor  in  the 
clause  and  throughout  the  section  suggests  the  same  infer- 
ence, though  it  is  of  course  just  possible  to  say  that  it  is 
used  in  order  to  avoid  circumlocution,  as  a  short  description 
of  the  judgment-debtor,  who  has  got  tha  decree  extinguished 
by    the   agreement. 

Whether  the  section  applies  also  to  Courts  trying  suits 
brought  on  the  agrcemeut  is  another  matter,  but  on  the  face 
of  it  and  on  plain  principles  of  construction  it  appears  to  be  a 
section   for  the    governance   of  execution  Courts. 

As  far  as  I  can  see  the  ouly  argument  that  militates 
against  this  view  is  that  the  sanctiou  of  such  an  agreement 
by  the  Court  would  mean  alteration  of  the  decree  which  would 
be  opposed  to  Section  21U  of  the  Code.  But  to  my  mind  the 
answer  is  that  assuming  that  such  would  be  the  effect  of  sanc- 
tion, there  is  no  insuperable  difficulty  presented  by  that  sec- 
tion. In  the  his',  place  Section  257A.  is  a  later  enactment  as 
the  history  of  legislation  regarding  the  present  Code  and  the 
very  numbering  of  the  section  shows,  and  if  both  sections 
cannot  be  reconciled,  the  ordinary  rulo  that  the  later  modi- 
fies the  earlier  enactment  must  be  followed.  Besides  Seer 
tion  21U  is  a  general  provision,  which  the  special  provisions 
of  Section  257A.,  bearing  in  mind  in  this  connection  also  that 
they  were  enacted  later,  may  well  be  held  to  modify  to  the 
extent  to  which  it  is  inconsistent  with  thorn.  Both  these 
principles  are  well  established  and  apply  to  itie  interpretation 
of  Indian  as  well  as  English  statutes,  it  mast  bo  observed 
here  that  thero  w«  no  provision  corresponding  to  Section  2 10 
of  the  present  Code  in  the  earlier  Code  of  Civil  Procedure. 
Section    191,  Act  YI11  o£  1859,  ouly  allowed    instalments   to  be 
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fixed   at   the   time  of    passing    the   decree    and    there    was   no 
provision    in  that  Act   and   ita    Supplementary    Acts  for   alter- 
ation of  a   decree    after   it  had   once    been  passed.     Neverthe- 
less   there    was    a  considerable     body    of    judicial    decisions    in 
favour  of   the    view    that  by   consent   after   decree,   alterations 
could  be   made  in    it  in   certain    respects  if  recognised   by    the 
Court  and  acquiesced  in  by  the  parties,  and  in  Pillai  v.  Pillai   Q) 
it   had   the   support   of  their  Lordships   of    the    Privy  Council, 
who  expressed   the  opinion  that  the  parties   can   be    bound    by 
any    agreement    that  the  questions    between  them  shall   be  dealt 
with   in  a    manner    contrary    to    the   ordinary    practice    of    the 
Court,     if     the     Court      has     jurisdiction     over     the      subject 
and  does  not   assume  the  duty    of   another     tiibunal.      See    also 
l'isani     v.     Attorney     General    of    Gibraltar     (2),    followed    by 
Mr.   Justice   Plowden   in    Kanshi   Nath    v.   Bulaki    Das    (:i),   in 
validating    a    decree    for    partition    of    house    property   without 
actual  division  prior  to  decree   contrary   to    Section    396,    Civil 
Procedure  Code,  and  by  a  Full  Bench  of  this  Court  in  Cheto  Mull 
v.  Mahoo  Mull  (*),  holding  that  though  a    reference    to    aibitra- 
tion  had  not    been    concurred    in  by  all    the  parties,   the    award 
is    nevertheless     binding   on    those     who   agreed.     Among    the 
decisions    of  Chartered    High    Courts  as  to   decrees  being  modi- 
fied  by    agreements,  1  may    refer  to   Tarif   Biswas  v.    Kali  Das 
Banerjee    {*),    Bh.obunessuree   Delia   v.    Dinanath    Handy al    O. 
Woopendro   Mohun  Tagore   v.  Takalia  Beparee  (J),  Dinanath   Son 
y.  Quruchurn  Pal    (,8),  Bhai  Oharanjit  Singh  v.    Kashi    Ham  (»), 
Du-arka     Das     v.     Bam      Sam      (lllj,    B«P     Ohand      v.      Sant 
Ham     (u),    and     Sirdar     Amir   Singh    v.    Jowahir    Singh    (13). 
1   am   not 'concerned    with  discussing    here   whether    these    rul- 
ings   were    correct    or   not,   but  it   appears    to   be  beyond  doubt 
that    it    was  in  deference    to  this  considerable    body   of  opinion 
that   Section   210   of  the    present    Code    was    enacted    expressly 
authoring    the  Court   to   make  the    alterations   in    the  decree 
mentioned  therein    and  thus  legalizing  the   practice  that  largely 
prevailed   at   that    time.     Section    257 A.     does     not    treat    of 
matters  largely   out    of    the  tcope    of    Section    210,   but    it    em- 
phasizes   the   importance   of    the   consent   of   the    Court   being 
obtained,    and    if   it   goes    beyond  Section  210  in  any    respect, 
there  is   uo   great   improbability  in    the   supposition   that   this 
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was  purposely  done.  The  difficulty  of  the  interpretation  I  am 
supporting  thus  vanishes.  lb  must  not  also  be  forgotten  that 
after  the  enactment  of  Sootioa  210,  the  Ooartu  continue. 1 
frequently  to  give  off  ict  to  the  new  agreoments  as  decrees, 
though  in  sjoi.;  respjeti  they  hardly  fell  within  the  section. 
See  Mitkaiiiiiii  t  Sulaim%i  v.  1'iikki  Ltl  ('),  referring  aUo 
to  Section  o7o,  Ghimpat  Rii  v.  Pitambur  Das  [?),  Sita  Ram 
v.  Dasrath  Das  ('),  Yella  Ghttli  v.  Muni  Sami  Rtddi  (*), 
at  page  102.  l'nis  probably  explains  the  slight  extension 
of  the  principal  of  Section  210  by  Siction  257A.  It  also 
appears  tint  iu  soim  of  the  cases  the  want  of  express  con- 
sent, by  toe  Court  was  ignored,  e.g.,  in  Lakshmana  v.  Sukuya 
Ba-i  (->),  which  may  account  for  the  importance  of  the  sanc- 
tion   of   the  Court    being   emphasize  1    iu    the    section. 

L  may  state  here  th>»t  I  am  not  disposed  to  attach  much 
importance  to  the  agreement  being  sanctioned  by  the  "  Court 
"  which  pissji  tne  decree."  Lt  the  section  involve*  a  modi- 
fication of  the  decree,  suoh  a  Court,  and  not  a  mere  executing 
Court,  is  the  proper  authority  to  give  sauction  according  to 
the  scheme  of  the  Code.  See  Sections  206  and  210  and  some 
other  Sections,  e.g.,' 2'4i.  A  simple  executing  Court,  which  may 
happen  to  be  a  Court  go  which  the  decree  has  been  transferred 
under  Section  223,  has  somewhat  limited  functions  and  cannot 
go  iato    the  substance   of    tho  decree. 

I  m  iy  further  mention  that  besides  the  cases  cited  above 
in  support  of  the  view  that  an  agreement  mentioned  in  the 
section  when  sanctioned  by  ttie  Court  be  enforced  by  execution 
which  are  mostly  prior  to  the  enactment  of  Section  257A., 
there  are  others  subsequent  to  it,  which  I  have  not  thought 
fit  to  quote  here.  The  latest  case  of  this  kind  probably  is 
that  of  Durga  Prashud  Baiurjee  v.  Lalil  Mohan  Singh  Buy    (''). 

One  more  paint  I  tln.uk  I  should  notice  iu  connection 
with  this  part  of  my  subject  before  I  proceed  to  the  next. 
Can  it  be  said  that  uuless  the  decree  is  extinguished  thore 
is  no  consideration  for  the  agreement.  Having  regard  to  the 
comprehensive  signification  of  the  word  'consideration'  in  the 
law  of  contract,  soj  Sjotion  2  (d)  of  the  Indian  Contract  Act, 
I  am  unable  to  see  auy  necessity  for  thiniting  «o.  The  first 
clause  of  Section  2574.  appears  iu  terms  to  contemplate  a 
simple  staying  of  the  execution  proceedings  and  to  negative 
the   idea   of   extinguishment  of    the   decree,    but  assuming    this 
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i8  nob  so,  and  directing  our  attention  for  the  present  to  the 
2nd  clause,  anyth.ug  done  by  the  decree-holder  for  the  con- 
venience of  the  judgment-debtor  would  b;  a  consideration  for 
the  agreement.  For  example,  if  the  decree- holder  agrees  to 
take  in  instalments,  a  debt  payable  at  once  under  the  decree, 
or  if  it  is  payable  by  instalments,  in  smaller  instalments  or 
at  longer  intervals,  it  might  be  a  good  cons.deration  for  a 
promise  to  pay  interest  or  something  in  addition  to  the  decree. 
Tho  sufficiency  of  the  consideration  is  quite  a  separate  matter 
and  is  subject  to  judgment  of  the  Gonrt.  An  adequate  safe- 
guard is  thus  provided  against  the  judgment-debtor  being  un- 
duly inEueucedor  coerced  into  entering  into  the  agreement. 
If  1  understand  the  objection  aright,  I  confess  to  being  unable 
to  see  why  the  extinction  of  the  decree  should  be  the  only 
consideration  possible   or  permissible. 

The  above  considerations  incline  me  to  think  that  Section 
257A.  applies  to  the  execution  Court  and  to  .execution  of 
decrees. 

I   now    proceed  to    consider  whether  the   scope    of   Section 
257A.  can!   extend   to   fresh   suits    to    enforce   the   agreement. 
It  is  sought  in  the  hrst    place   to   establish   this    negatively   by 
snow.n-    that   the    section   cannot   possibly  apply    to    execution 
.f   decree  at    all.     I  have   already   tried  to   show   that   at   does 
so   apply,  and  dealt  with  the   main  arguments    for  the  position, 
viz    (I)  that    there    can  be    no   cons.deration   for  the  agreement 
unless  the  decree  is  extinguished,  and  (2)  that  Section   210, 
Civil    Procedure    Code,   forbids    any    alteration    of   the    decree 
bunder   the   agreement   and    precludes    the   Court   from   giving 
^effect   to  the   agreement  in  execution  of  decree.     I  do  not  think 
this   branch   of  the   argument    has  any    force.     It  is  attempted 
next  to  prove  it  positively   by   reference    to    the    oom^o      T 
and    general    language   of    the   section,    which    says  that    the 
agreement   » shalf  be   void,"  and    it  is   argued    that    we    have 
Do  right  to  restrict  the   plain   maauing   of  those    words  and .* 
confine  their    effect  to   proceeding,    in    execution   alone.     This 
vew   has  the   powerful   support   of  a   Full    Bench   dec.    n     f 
the   Bombay   High  Court   in    J^*^^^ 
which    the   principal    judgment     wa*   deliverea     y 
Teamed  Chief  Justice  of  that    Court,  Sir  Charles  Farran.     Ot  er 
arUer  and    later  decisions  of    the    Bombay   Court    have    taken 
the   same  view,  Daulat    Singh  v.  Panda  W,  ^nram  B**  v. 
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Oanpat   Sadashiv  Q),  Bhag    Chant   v.    Radha  Kishan~(*),   Bai 
Chand   v.  Xarain  Bhikha  (*). 

An    opinion    of  Sir  Charles  Farran   is  of    course   entitled  to 
the    highest    weight,    but    fortified    by     the     decisions    of    other 
High    Courts,   T   have,    thongh    with    diffidence,    examined    the 
ratio  decidtndi  of  hi*   judgment,    and   I    venture    to  think    that 
it   is    not,   convincing.     It  has    certainly    not   succeeded  in  con- 
verting     the    other  High    Courts    to   his    views,  and   I    am    not 
sure   that   it    is  justified    by   the   soundest     rules    of    construc- 
tion.    There   is   no   inflexible  rule   of    construction,   which   will 
forthwith    apply  in  every   esse   irrespectively   of  the  nature   of 
the   subject    matter   of   construction.     The  rules    are  well  known 
and    the    difficulty   lies   in  their  application.     "  A  statute,"  savs 
Maxwell,  "Is    the    will  of  the   legislature,  and   the    fundamental 
"  rule  of  interpretation,   to   which   all    others   are  subordinate, 
"  is  that    a    statute  is    to  be  expounded  according    to  the  intent 
"  of   them  that  made  it."     Interpretation  of   Statutes,    4th   edi- 
tion,   page    1.     That    intention    is     to  be   gathered    from__the__^ 
langnage     used,    and    where    the   Isngnago    is   plain  and  admjts_ 
of    but     one    meaning,    there   is    tin    room   for    construction    and 
fall    effect    must   be    given   to    it.     But   the   meaning   must    be 
gathered    from    the    entire  body    of    words  used   and    not    from 
a   single    word,   for   the    signification  of  a  word   may  be  explain- 
ed   or   limited    by   the    context,   which    the    strictest    canon     of 
grammatical     construction      canrot     ignore.      Here     the    learned 
Chief    Justice  has,   T  venrnro  to  think,  interpreted  Section   257A. 
by    the    single  word,    "void"    and    has   not,    paid   due    regard 
to   the    langnage  of    the   section    as    a  whole.     Those,  who    hold 
that    the    section   is  confined    in    its    applieation    to    proceedings 
in    the  execution  Court    do  not    sav    that    "  void  "  is  to   be  inter- 
preted   to    mean    something  less  in  its   connotations      The  agree- 
ment   without     the    sanction     is     admitted    to     he    of   no    legal 
effect    in    execution    proceedings.     But  the  learned  Chief  Justice 
would    apply    it    to     all    agreements    of    that    nsture  generally, 
i.e,    increase   its   denotation    by  including  within  it  cases  of  snch 
contracts    outside  the    execution  Courts.     On   this   point    T  think 
there    is     room    f"r     doubt.     It     mnst    be    borne   in    mind    that 
the   expression   used   is    not  "  void   for  all   purposep,"  and  there 
are   no   other   wntds,    which    expressly   show  that  the  rule  laid 
down     extends    to     such    agreement    outside    execution    Courts 
(for    the    pai-tie-;    may    enter    into    them     without     resorting    or 
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intone   to    resort    to  execution)  and  is  meant  for  the  guidance 
of  Coorts   other  than  execution  Courts 


of    the    «»cti«n    clearly    show  that   the    rule    »     --""    - 

«„„  Ponrt      The  word  '  iudgment-debtor     is  Ulustrative  ot 
execution  Court.      LneWoro  __  fl  ^ 

If    we    construe  the  word      voia      ojr   ^  ^    ^  ^ 

context   to  it,  we  might   suppo 
nstruotion,  hut  if    we  take  thee 
the  meaning   of  the  word,    we    merely    arm 


thi8   view      If    we    construe  the  word  «  vo.d      oy  .«•"»■  -- --- 
Lirth/context   to  it,  we  might   -a^Htb.1^0.     Ch, 


onns    mufi    nmu  i^>. 

Now  as  I  have  already  said  the  context  and  the  language 
clearly  show  that  the  rule  is  meant  for  i 
t  The  word  '  judgment-debtor  '  is  dlnstraj 
WR  construe  the  word  "void  "by  itself  am 
!0ntext  to  it,  we  might  support  the  learned 
action,  but  if  we  take  the  context  to  bea, 
;f  the  word,  we  merely  arrive  at  the  con, 
.ement   is  void    without   the  Court's  sanctio 

of   the   section     »,   pr&A  fnae  at  least,  y  hen 

Whether   the  effect,    extends  ^-C  P - -  ^    ^ 

Wcomes  a   snhieot   of  inquiry  and    this    inqn  ry 
to   he   conned    by    the   simple  use  of  the J  word £^       "*« 
U  has   been    employed       The    intention ^o J*^  ^ 

becomes  a   matter    of  constructs    under  the  rules 
whe„    the    meaning    is    not   absolutely  clear. 

3      u-„,^    nf    the   whole  law    is    an 
The    aim    and   scope  and    obrct    of    the   w 

that  it    is   inserted    in    a  chapter   relating    to    execuu 

h  ad    mode    of    execution     and    also    to    the     language    of    th. 

IT    as     a    whole.      All    these    furnish    ^^^ 

,nin,ing    that  it   was  not  intended    to    go    ou     of    ^    -P 

matters   properly    falling    under    proced     e^  „    ^ 

,„     methods,    and    that    the  sens J  *  **   £      A  stiU  stronger 
^therefore  be  extended  beyond  these  mattery 

•      t™n*     in     the     consideration      th*t      *"»      B 
reBSon     *    found    « .     th  ;nvoives    a   most  Rl 

T  title    law    of  contract    and    a  very   ,- 

al,erat,on    of  the  «*'*«'*'  under    uuda9  iaflaence  a, 

^rVud    cLco      or 'in-*.  *  «lj.  «** 
under   fraud,    oeteion     u  f|,ft  nuestion    upon    evi- 

dence   aided  by  certain   ^CTeenZ  subject   of  a  d.eree, 

hm  simply  because  >^  ^     orediJ 

a   contract  between    a    debtoi    and  .^ 

payment  or  *"j  » 
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excess  of  the  decree,  is  by  an  inflexible  fiat  of  tke  legislature 
pronounced  a  nullity  unless  made  with,  the  sanction  of  the 
Court  that  passed  the  decree.  The  effects  of  such  a  rule  in 
the  substantive  law  of  contracts  are  very  far  reaching  indeed 
as  is  exemplified  by  some  of  the  Bombay  cases.  In  DJianram  v. 
Ganpat  Q),  some  money  had  been  added  to  the  decree  debt  and 
a  consolidated  mortgage  taken  for  the  whole  and  10|  per  cent,  in- 
terest was  provided  in  the  deed.  It  was  held  that  the  mortgage 
was  void.  The  whole  contract  was  thereby  nullified.  A  still 
moro  startling  instance  is  furnished  by  tbe  Full  B  ench  case  itself 
in  which  a  contract  10  years  old  and  confirmed  and  renovated  by 
two  subsequent  documents  was  set  aside.  The  same  rule  was 
applied  in  Danlat  Singh  v.  Pandu  (3),  tbe  learned  Chief  Justice 
saying  that  if  parties  treat  the  decree  debt  and  other  debts  as  one 
lump  sum,  the  whole  agreement  is  void.  The  principal  was 
affirmed  but  the  agreement  to  pay,  after  a  certain  term,  interest 
not  awarded  by  the  decree  was  treated  as  separable  in 
Bhag  Chand  v.  Radha  Kishen  (").  The  avoidance  of  the  new 
contract  in  its  entirety  laid  down  by  the  first  three  rulings  is  a 
logical  consequjnee  of  the  interpretation  put  on  I  he  word  "  void." 
When  an  agreement,  "  which  provides  for  the  payment  directly 
or  indirectly  of  any  sum  in  excess  of  the  sum  due  or  to  accruo 
due  under  tho  decree  is  void,  it  cannot  be  otherwise  if  it  also 
provides  for  payment  of  other  money  in  addition  to  money  due 
under  the  decree.  Such  being  the  legal  effect  of  the  section,  it 
follows  that  if  a  largo  advance  is  made,  say  of  Us.  10,000  and 
with  it  a  decree  debt  of  say  Rs.  1,000  is  included  in  a  mortgage- 
deed  for  a  term  of  say  five  years  and  a  small  rate  of  interest  is 
stipulated  for,  the  whole  of  the  debt  may  be  repudiated  at  matur- 
ity  on  the  strength  of  Section  257A.  and  the  rulings  above  cited. 
Section  65  of  the  Contract  Act  would  not  apply  to  such  a  case,  as 
the  contract  is  void  ah  initio,  and  the  decree  also  would  by  that 
time  be  barred  by  limitation.  Tf  we  turn  our  attontion  to  the 
large  class  of  suits  between  money-lenders  and  their  debtors  in 
this  province,  wo  should  probably  find  that  in  about  seventy-five 
percent,  of  these  cases  money  due  on  decrees  are  included  in 
consolidated  loans  on  bonis  or  mortgage-deeds  and  the  vast 
majority  of  these  documents  wonld  be  avoided,  and  the  debtors 
enabled  to  get  rid  of  their  liabilities  by  this  easy  process  and  the 
creditors  frequently  ruined.  The  consequences  of  the  Bombay 
doctrine  would  have  been  widely  felt  and  an  outcry  raised 
either  for  setting  aside  the  judgment   or  for   amendment    of  tho 
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law  had  not  all  the  other  High  Courts  declined  to  follow  it.     At 
any  rate  they  would  have  heen  disastrous  in  this  provmoe. 

It  can  hardly  b,  believed  that  the  frames  of  the  la*   did 
not  foresee  these  consequences  nor   intend    them   to .follow.     If 
Bo,  they  must  have  wished  to  give  the  widest  possible  pnbl  mty 
to  the  provision  they  enacted,  and  it   is   difficult   to   understand 
why  they  purposely  inserted  it  in  a  Code  of  Cml  Procedure ^  and 
hid   it,  so  to    speak,  by  burying  it  under  a  mass  o    650  Sect  o 
,11  relating  to  matter  of  a  totally  different  order.     It   »   possible 
of  course   to  find  a  motive  for  doing  *o    in   the   des.re   to  give 
relief  to  debtors,   who   have   decrees   against   them,    and   some 
justification  in  the  fact  that  it  relates  to  agreements  of   a  part., 
eular  class  as  tha  learned  Chief  Justice  points  out,  but   even   so 
the   legislature   could   certainly   have  made  a  correspond.ng  in- 
sertion in    the    general  law  of  contract,  so  as  to  give  prominence 
to  the  reform  they  introduced. 

But  in  reality  I  cannot  see   why  it   should  not  have  been 
inserted  among  the   sections  relating  to  void   agreements  in  the 
Indian   Contract    Act.     The  illogicality  or  impropriety   of   that 
arrangement  would  have  been  less,  in  my  humble  judgment  than 
that  of  the  present  one.     Nor  does  the  reference  to  the  language 
of  the  succeeding  Section  (258)  add  strength  to  the  agreement  of 
the  learned  Chief  Justice.    He   has   compared   Section   ^b^  \. 
with  Section  258  as  it  stands  now  after  amendment  by  Act  VII 
of  1888,  Section  27.     But   Section   257A.  was    inserted   in  the 
previous  Code  of  Civil  Procedure,  Act  X  of  1877,  by    Act  XII  of 
1879,  and  re-embodied  as  it   stood  in  the  present  Code,  Act  XIV 
of  1882,  Act  XII  of   1879  also   amended   Section  258   and   the 
portion' relevant  to  this  discussion    was   "No   such  payment  or 
■'  adjustment  shall  be  recognized  by  any  Court  unless  it  has  been 
••certified   as  aforesaid"     Prom  the  words   "  any  Court      it  w 
perhaps  legitimate  to  infer  that   had    the   legislature   intended 
Section  257 A.,  contemporaneously  enacted,  to  be  as   comprehen- 
sive in  its   scope,    it   would   have   used    still    clearer  language. 
From    this    point   of   view,  the   change  made  by  Act  VIII   of 
1888,  which  by  adding  the  words  "  executing  the  decree  "  after 
"  any  Court  "  restricted  the  effect  of  the  seotion,  may  be  used 
to    show    that   the  legislature  did  not    intend    that    the    effect 
of  rules  of  procedure   for  the  execution    Court  should,  extend 
to  other  Courts  as  well.     The   argument   of    the   learned    Chief 
Judge  is  at  any  rate  unconvincing. 

I  have  already  adverted  to  the  words  "  Court  which  passed 
the  decree"  in  a  previous  part  of  this  judgment  and  tried  to  show 
thftt  they  wero  used  probably  because  it  was  thought  in  acoordanoe 
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with  many  rulings  of  High  Courts  that  agreements  of  parties 
could  in  certain  circumstances  alter  the  decree.  This  appears 
to  be  a  reasonable  explanation  why  the  power  was  not  given 
in  the  section  to  the  Court  executing  the  decree.  But  I  am 
inclined  to  think  that  these  words  may  also  be  taken  to 
6how  that  Section  267A.  was  not  meant  to  have  such  an 
enlarged  scope.  The  Court  actually  executing  the  decree 
has  often  better  means  of  knowing  the  affairs  of  the  judgment- 
debtor,  and  is  better  able  to  judge  of  the  fairness  of  the 
agreement  if  it  is  to  be  of  universal  application,  and  the 
power  of  sanction  could,  with  greater  chance  of  doing  justice, 
have  been  entrusted  to  it,  whereas  the  Court,  which  pabsed 
the  decree,  might  sometimes  be  hundreds  of  miles  away. 
But  the  latter  Court  is  the  proper  authority  for  the  purpose 
of  allowing  alterations  in  the  provisions  of  the  decree  if 
this  much  only  and  nothing  more  was  intended  by  Section 
257A.,  which  has,  therefore,  been  so  worded  as  to  givo  the 
power   only    to   6uch  Court. 

A  debtor  against  whom  a  decree  has  been  obtained  is 
doubtless  liable  to  undue  influence  by  the  decree-holder,  and 
it  may  be  necessary  to  enact  special  provisious  for  his 
protection,  but  experience  also  shows  that  the  debtor  frequently 
succeeds  in  keeping  bis  creditors  at  bay.  An  eminent  Judgo 
of  the  Calcutta  High  Court  once  said  that  a  man's  troubles 
begin  when  he  has  got  his  decree.  In  adjudicating  on 
question  of  undue  infiuenco  in  contracts  between  parent  and 
child,  solicitor  and  client,  money-lender  and  ignorant  agri- 
culturist, the  Courts  are  allowed  a  free  exercise  of  their 
judgment.  Is  it  probable  then  that  the  legislature  would 
deprive  the  courts  of  all  discretion  and  lay  down  an  inflexible 
rule  of  a  far  reaching  character  in  this  fashion  in  the  caso 
of  judgment-debtors  ? 

I  have  already  said  trat  the  first  clause  of  Section  257A. 
clearly  contemplates  the  giving  of  time  in  the  execution 
Court,  end  that  it  is  difficult  to  say  what  it  can  mean 
otherwise.  If  so  what  is  the  meaning  of  the  word  "  void  " 
in  that  clause.  Is  it  not  restricted  to  the  scopo  of  tho 
clause,  and  if  it  is,  where  is  tho  impropriety  in  attaching 
the  same  meaning  to  the  same  word  in  the  second  clanse. 
I  have  also  pointed  tut  that  the  third  clanse  aUo  evidently 
refers  to  execution  proceedings  ai.d  the  execution  Court.  If  this 
view  is  right,  we  have  this  curious  result  that  two  of  the  clauses 
of  the  section  are  restricted  to  the  execution  Court  by  their  con- 
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outside  that  Court  in  consequence  of  the  use  of  the  word 
"  void  "  in  it,  which  occurs  in  one  of  the  two  other  clauses 
likewise  I  may  also  observe  that  the  first  and  second 
clauses  must  often  overlap  in  reference  to  their  subject 
matter.  For  ordinarily  time  is  only  granted  for  a  consideration 
and  such  consideration,  in  the  vast  majority  of  cases  in 
some  extra  money  or  some  interest  not  granted  by  the 
decree,  so  that  there  is  no  cogeut  reason  for  construing 
the  two  clauses  on  different  principles.  If  "  void  "  in  the 
first  clause  can  be  correctly  interpreted  to  be  confined  in 
its  scope  to  the  execution  Court,  the  case  for  similarly 
restricting  the  sense  of  the  same  word  in  the  second  clause 
appears   to   me   to    be   irresistible. 

The  fact  is  there  is  no  inflexible  rule  that  every  word 
used  in  legislation  must  be  held  to  have  been  used  in  its 
plain  grammatical  sense.  You  have  to  ^  discover  first  in 
what  sense  it  has  been  used,  and  for  this  the  coutext,  the 
position  of  the  section  of  the  Act  in  which  it  is  found, 
the  nature  of  that  Act  and  other  relevant  matters  must 
be  taken  into  account.  When  it  is  clear  that  a  word  has 
been  or  must  have  been  used  in  its  plain  grammatical 
sense,  then  only,  but  not  till  then,  will  it  be  given  effect 
to   in   that    way    irrespective   of   consequences. 

Lastly      before    the   section  can    avoid   an   agreement   all 

the     requirements     of    the    section     must     be   fully    satisfied, 

being   in  the   nature  of  a  penal  clause,  the   language   must    be 

strictly     applied,     so    that     the     debt     spoken   of  must    be  a 

•   6Vment-debt.     If   the    agreement   supersedes   the   decree,  the 

debt    is    no    longer  a   judgment-debt,    because    the   decree    is 

satisfied,  and  the°satisfaction  cannot  be  avoided  by  the  section. 

It   is   a 'condition   precedent  to   the    penalty    being   applicable 

that    the   debt   should  retain   its  character   of   judgment-debt. 

In  this    view   of   strict   construction   there  is,   in    my   opinion, 

substantial    difference     between     an  agreement   "  for   the 

.  ,     ^QQ  "     and     one     in    "  in    satisfaction  "    which    the 

learned  Chief    Justice   said   he   was   unable  to  see.     On  this 

alternative   the  operation   of    tho   word  "  void  "    might  extend 

ther   Courts  if  the  decree  remains   intact,  but  it  caunot 

afiect  cases  like  the  present. 

Lord  Auckland?.    Westminister,   Local  Boanl  of    Wortt   (l) 
and       Wcndon     v.     London     County     Council     ('-),    are   cases 

""  TrT^V  CK,  697.  O  £•  -R-.  1.  «•  B-  <1801>>  81* 
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in  which  the  context  was  held  to  override  the  strict 
grammatical  sense  of  the  word  "  building  "  in  a  section  of 
the  25  and  26  Vic,  c.  102,  which  per  se  would  have 
included  alterations  whether  on  new  sites  or  old  aud  to 
confine  it  to  buildings  erected  on  land  which  had  been 
hitherto  vacant.  This  conclusion  was  arrived  at  by  com- 
parison with  a  previous  se3tion  of  the  statute,  which  enacted 
that  if  "  any  building  "  projecting  beyond  the  general  lino 
of  a  street  was  pulled  down,  the  B.>ard  Magistrate  could  order 
it  to  bo  put  back  giving  compensation.  The  section  in  which 
"  building  "  was  so  construe  1  provided  that  no  building  should 
be  erected  in  any  street  without  the  consent  of  the  Board, 
beyond  the  geueral  line.  In  Thakur  Prasad  v.  Fakir  UUah  {}), 
their  Lordships  of  the  Privy  Council  declined  to  apply 
Chapter  XXII  of  the  Civil  Procedure  Code  to  applications 
for  execution  of  decrees,  though  the  explanation  added  to 
Section  6±7  by  Act  VI  of  lblJ2  declared  those  applications 
to  be  proceedings  in  suits.  Similarly  in  Coates  v.  Kashi 
Bain  (:),  this  Court  declined  to  apply  Sections  1U2  and 
103  of  the  Code  to  such  applications.  In  Karim  Bahhsh 
v.  Jehandad  Khan  (;),  the  expression  "  in  the  order  of  relation- 
ship "  iu  clause  (6)  of  Section  12  of  Act  IV  of  1872  was 
interpreted  to  mean  "  in  the  order  of  succession  "  by  a 
Full  Bench  of  this  Court.  Theso  ate  analogous  cases,  and 
their  general  drift  goes  to  show  that  we  are  not  necessarily 
compelled  to  extend  the  sense  of  tho  word  "  void  "  iu  Section 
257A.    to   proceedings   other   than  those  in  execution  Courts. 

It  is  not  necessary  to  further  swell  the  bulk  of  this 
indament  by  refereuce  to  the  authorities  which  support  tho 
v  nv  I  am  taking.  I  have  given  a  summary  of  them  in 
the  beginning-  Lalji  Sitiyh  v.  Gaija  Sinyh  {>)  is  the  latest 
pronouncement  by  tuo  Allahabad  Court  on  the  subject,  aud 
is  a  decision  by  a  Full  Bt;ijch.  There  arc  some  arguments 
used  in  the  judgments  of  the  learned  Judges  which  I  adopt 
and  have  not  repeated  in  detail  in  my  judgment.  Juji 
Kamti  v.  Annai  Bhatta  {')  also  allirms  tho  same  pnnciple 
and  so  does  Venkanta  Subramania  Ayyat  v.  Koran  Kaunan 
I  (r'),  though  the  plaintiff's  case  was  dismissed.  The 
Calcutta    Court    in    Jhabar    Muhammad   v.  or    (7)i 

Chand    v.    Taharwinessa    liibi   (?),    Hurkissen    Dati    v. 


(')  I    L.  R.,  XVII  All.,  100.  O  '•  £•  B-.  xn' 

1-)  70  P  It.,  1903.  C>  1.  /-.  B.,  \X\1  Mad.,  19. 

1*1  74  P  K    1908.  ©  l  ■  L.  U.,  M  Oalc.,  o71. 

V)  I.  X-.'«  >  **r  All.,  317.  O  I.  !>.  "•.  *N  UuU.,  604, 
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Nibaran  Ghander  Banerjee  Q),  held  the  same  view  winch  also 
is  taken  in  Gopal  Sahu  v.  Bnj  Kishorc  Pershad  <?),  though 
on   the  facts  of   that  case   the  claim    was   dismissed. 

In  my  opinion  therefore  Section  257 A.  applies  only  to 
execution  proceedings  and  does  not  apply  to  eantraets  in 
supersession  of  the  decree  when  they  are  sought  to  be  enforced 
by  suit,  and  I  thus  agree  with  tho  prevailing  view  of  the 
Calcutta,  Allahabad  and  Madras  High  Courtj  aud  venture 
to  differ  from  that  of  the  Bombay  High  Court. 

I  am  further  of  opinion  that  if  the  decree  is  superseded 
by  the  terms,  of  the  contract  coupled  with  adjustment  in  Court 
or  without  such  adjustment,  where  the  decree  is  not  enforced 
and  becomes  barred  by  law  as  in  the  case  decided  by  the  Fall 
Beuch  of  the  Allahabad  Court,  Section  257A.  cannot  create 
any  complication.  The  matter  may  be  more  doubtful  where 
the  contract  sets  aside  the  decree,  but  the  satisfaction  of 
it  is  not  certified,  and  it  is  still  capable  of  exeoution  under 
Section  258,  Civil  Procedure  Cjde.  This  question  is  not 
before  us  and  need  not  be  decided,  though  I  am  inclined  to 
thiuk  that  if  no  execution  is  sought  Section  257A.  cannot 
be  applied,  and  therefore  there  need  be  no  difficulty  in  deciding 
the  case  in  accordance  with  the  principles  laid  down  by 
the   Calcutta,   Allahabad  and  Madras  High  Co.irts. 

In  the  last  Madras  case  the  agreement  expressly  reserved 
the  right  of  execution,  aud  was  one  falling  under  the  first 
c.uuso.  A  suit  was  brought,  but  the  Court  held  that  as 
the  debt  remained  a  judgment-debt,  the  agreement  was  obnoxious 
tj  the  first  clause  of  Section  257.  This  is  the  second  alternative 
discussed  by  me  in  construing  the  section.  The  claim  could 
have  also  been  dismissed  on  the  ground  that  two  such  remedies 
cannot  co-ex.st  in  law  in  respect  of  the  same  debt,  and  that 
Section  244,  Civil  Procedure  Code,  cannot  be  superseded  by 
contract.  The  last  Calcutta  case  Gopal  Sahu  v.  Bnj  Kishore 
ftrshad  (~)  was  strictly  an  application  for  execution,  aud 
the   agreement    was   clearly   void    under    tho   first  clause. 

I  would  accordingly  reply  to  tho  question  before  the 
Full  Beuch  that  such  a  contract  is  not  void  for  all  purposes 
but   only  for  execution   of   decree 

RoiwrsON.J.-l  have  given  the  question  under  discussion 
my     very     best     care    and     attention   and   have   found   great 
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difficulty  in  coming;  to  a  conclusion.  Since  writing  the  opinion 
which  is  given  below,  I  have  had  the  advantage  of  reading; 
the  very  learned  judgment  of  my  brother  Chatter]!,  in  which 
exceedingly  cogent  reasons  are  given  for  the  views  taken 
by  him,  and  by  others  of  mv  brethren.  I  do  not  regret, 
seeing  that  great,  convenience  of  the  results,  that  my  learned 
brethren  have  been  able  to  onrm,  after  mitu-o  consideration, 
to  the  conolnsion  to  which  they  have  come.  Bnt,  though  T 
canmt  say  that  I  hold  my  view  with  a  great  degree  of 
certainty,  I  still  think  that  the  baknce  of  argument  is  in 
favour  of  the  view  taken  by  the  Bombay  High  Court,  which 
I  do  not  understand  to  have  been  differed  from  by  the 
Madras  High  Court,  rather  than  n  favour  of  that  expressed 
by  the  Calcutta  and  Allahabad  High  Courts.  T  will  therefore 
have  the  following  opinion  on  record  rather  as  an  expression 
of  what  may  be  said  on  "  the  other  side  "  than  as  a  dogmatic 
statement  of  a  strongly   held   view   of  my   own. 

The   question  under  discussion    is  : — 

Is  an  agreement  for  the  sntisfaction  of  a  judgment-debt, 
which  providei  for  the  payment,  directly  or  indirectly,  of  any 
enm  in  excess  of  the  sum  due  or  to  accrue  due  under  the  decree, 
void  for  all  purposes,  or  only  void  for  the  purposes  of  the 
execution  of  the  decree,  if  made  without  the  sanction  of  the 
Court  which  passed  the  decree  ?  It  is  admitted  on  all  hands 
that  such  an  agreement  is  void,  nnle^o  the  decree  has  been 
certified  to  have  been  satisfied  and  is  no  longer  executable. 
It  is  only  in  cases  in  which  such  an  agreement  has  been 
entered  into  and  the  decree  satisfied,  that  any  difference  of 
opinion    arises. 

There  have  been  conflicting  decisions  on  the  point  which 
I  shall  discuss  presently,  but  I  propose,  first  to  explain  what 
I  consider  is  tho  correct  way  to  approach  the  subject  and 
what  arc  the  correct  canons  of  interpretation  to  apply  to 
the  case. 

To  begin  with,  I  think  we  have  first  to  see  simply  what 
the  section  says,  and  if  there  is  no  ambiguity  about  the 
section  itself,  in  my  judgment  we  have  no  authority  or 
power  to  go  beyond  its  plain  words.  Tho  previous  curse 
of  legislation,  the  position  in  a  Code  or  ao  Act,  the  juxta- 
position of  other  sections  and  so  on  are  all  of  importance 
and  may  be  rightly  called  in  to  assist  us  in  interpretation 
when  there  is  any  ambiguity  in  tho  wording  of  the  section 
itself,  but  when  there  is  no  ambiguity,  when  the  words  are  plain, 
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and  their  application  to  facts  perfectly  simple,  the  consecration 
that  their  plain  meaning  does  not  recommence ,  to  our  pdg- 
ment  on  what  the  legislature  intended,  or  ought  to  have  enacted 
is  certainly  out  of  place. 

The  arguments  in  favour  of  the  view  that  Section  257 A. 
refers  only  to  agreements  which  do  not  extinguish  the  decree 
seemed  to  be  based  mainly  on  the  ground  of  the  posrtmn  * 
the  section  in  a  Chapter  of  a  Procedure  Code  dealing  with 
the  execution  of  decrees,  and  the  fact  that  it  enacts  a  proven 
of  substantive  contract  law  which  would  be  more  appropr.ately 
found  elsewhere. 

I  propose  first  to  notice  the  argument  deduced  from  the 
position  of  the  section  in  the  Code  of  Civil  Procedure  Now 
I  has  been  laid  down  by  tbe  House  of  Lords  repeated  ,  that 
interpreting  an  Act  we  may  consider  the  course  of  leg-slat  on 
h  subiect  dealt  with,  and  it  has  only  recently  been  re,  era - 
ed  by  their  Lordships  of  the  Privy  Council  that  we  may  not  ex- 
Line  any  statement  of  objects  and  reasons  for  the  same  purpose. 
Now  we  find  that  these  sections  were  deliberately  insertel 
when  the  Code  of  Civil  Procedure  was  undergoing  most ««M 
revision  as  a  whole  and  the  evil,  whatever  ,     was    w  £w- 

intended  to  remedy  was  one  connecto i^«»^  ^ 
?  -s  therefore  on y  na  «J£  *•  ^  ^^  ^  ^ 
^Ci:  IP    oed       ^ode.     Bu^t  in  regard    to  this    matter  I 

"  t  d  b^ Than  quote  the  weighty  words  of  the  late  learned 
cannot  do  better  than  q  ^^  v_  pestmjl 

T^C ^?hTLg;sat:::eviaently,Ithinb)pdgiugfrom 
PossahlcyyV,  Jhe  Leg  ;dered  lhat   tne   power  of 

«the  section  wb-cb  they  *«"£  rf    ft  fa    a  position  to 

«  executing    a  decree  V^J^Jf  ^  ftnd  enabled 

"  «"*■  "dflZrsT;r:ourabTe  to  himself  from  the  latter, 
,  Mra  to  obta.n  terms  too  ^  rf    ^   ^ 

"whose  interest  needed    proto ,  was  rcsolved  to    enact 

"which  passed  tbe  decree.     Theretore  Procedure 

,  tbe  Law  now    contained    in   Sec t~    »     ^       0  ^    ^ 

..Code.     Theque^onwoaldnatoraiiyp 

''-rT^r^r^XI^ll^elatinl  to  contracts. 
,i  s,on  tUt  a  particular  agreement  shaU  b    vo  PP^ 

:se:sr^ 

0)  I.  L.  B.,  XX"  Bow.,  693. 
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"  dealing  with  general  principles.  The  argument  based  upon  its 
"  position  in  a  Procedure  Code  has,  therefore,  I  think,  no  sub- 
"  stantial  force. 

"  In  determining  the  meaning  of  a  legislative  enactment 
"  you  cannot  let  the  scheme  of  the  Cjde  outweigh  the  expressed 
"  will  of  the  legislature. 

"  In  short  if  the  section  in  question  were  found  in  an 
"  enactment  other  than  a  Procedure  Code,  it  would  I  think  be 
"  impossible  to  content  that  it  had  the  limited  application  ascrib- 
"  ed  to  it  by  the  Calcutta  and  Madras  Courts.  Its  position  in  a 
"  Procedure  Code  and  in  a  Chapter  of  that  Code,  which  is  headed 
"  Of  the  execution  of  decrees  ",  does  not  in  my  opinion  alter 
"  its  meaning.  If  the  language  was  ambiguous,  it  would  be 
"  permissible  to  resort  to  these  aids  to  interpretation,  but  not 
"  I  think  when  the  language  is  plain.  The  legislature  for  reasons 
"  which  seemed  to  it  to  be  good  has  declared  that  such  agree- 
"  ments  shall  be  void  unless  sanctioned  by  the  proper  Court.  It 
"  is,  I  conceive,  the  duty  of  the  Court  to  give  effect  to  that 
"  clearly  expressed  declaration  and  not  to  explain  it  away." 

With  these  views  of  Chief  Justice  Farren  expressed  far 
better  than  I  could   hope  to  express  them,  I  entirely  concur. 

I  hope,  however,  to  add  one  or  two  little  observations  which 
still  further  support  this  view. 

Now  the  first  point  which  I  wish  to  draw  attention  to  in 
this  connection   is  this. 

It  is  argued  that  the  Civil  Procedure  Code  is  not  the  place 
in  which  to  enact  substantive  contract  law. 

The  first  part  of  Section  257A.  is,  however,  clearly  and 
admittedly  an  invasion  of  the  ordinary  Contract  Law.  This  was 
pointed  out  by  Mr.  Sheo  Narain  iu  his  able  argument,  but  has 
not  been  noticed  as  far  as  I  can  see  in  any  of  the  judgments 
referred  to.  Such  an  agreement  without  consideration  would 
clearly  be  void  under  Section  25  of  the  Contract  Act.  But  if 
for  any  reason,  poverty,  misfortune,  illness,  or  so  on,  the  judg- 
ment-debtor can  induce  the  decree-holder  to  give  him  time, 
and  the  Court  which  passed  the  decree  endorses  the  indulgence, 
the  contract  which  under  substantive  law  is  void,  becomes 
valid  under  this  special  enactment.  This  is  a  significant  nud 
important  fact  in  connection  with  the  argument  as  to  position. 
If  the  argument  is  good  regai ding  tin  sec  nd  pari  of  the  Bection, 
it  is  also  good  that  the  first  part  of  the  t-ectiou  should  be  embodied 
in  the  Contract  Act,  and  the  first  part  of  the  section  cannot  bo 
explained  away. 
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The  second  paint  is  that  the  first  part  of  the  oration 
Clearly  contemplates  no  alteration  of  the  decree  itself. 
The  decree-holder  is  in  a  certain  position  of  advantage, 
he  agrees  to  forego  that  advantage  without  consideration  to  a 
certain  extent  and  contrary  to  the  general  law  that  agreement 
is  to  be  held  valid  if  the  Court  which  passed  the  decree  consents. 
There  is  here  therefore  no  contravention  of  Seet.on  210. 

The  next  point,  which  is  also  not  without  significance,  is  that 
it  is  not  the  consent  of  the  executing  Court  which  is  required, 
but  the  consent  of  '<  the  Court  which   passed  the  decree. 

Coming  now  to  the  second  part  of  the    section,  we  note  that 
there  is  no  ambiguity  whatever  in  the  section  itself.     The  agree- 
iTt  shall  be  - void/'   not  void  for  this  purpose  or  that  purpose, 
or  aua  execution,  or  in  any   other  restricted   way    but      void 
L  attempt,  however,  is  here  made  to  draw  a  d.stincfon  betw  en 
iateement  for  the  satisfaction  of  a  decree  and  one       m   satis- 
fa2n   of   a   decree  "-a  distinction  as   to  wh.ch  Farran,  C  J„ 
.„rko  ■     "  Every     adjustment   of    a   decree  pre-supposes  an 
dement   to   adjust  1,    and  if   the   agreement   to  adjust  the 
.<  decree  is  void,   the  adjustment  in  so    far  as  it  is  executory  on 
-  !  tl  er  side  cannot  be  enforced.     I  can  see  no  essentia!  difference 
between  an    agreement   for   the   satisfaction   of   a   judgment- 
,  debTTd  an  agreement  in  satisfaction  of  the  same.' 

lion  with  this  distinction  drawn  between      agree- 

"•C0D"    actio" o     .  judgment  debt  "and    agreements  for 

me„tsinsai  faction  of        ,      »  £    ^  ^   ^ 

SltSEt-  ^-  Wing  on  this  question.  Any 
„t  under  which  the  judgment-debtor  agrees  to 
agreemm:tlingu  discharge  of  the  judgments-debt  is  equally 
Pay  em  nt  for  the  discharge  of  a  judgment-debt  whether 
an    agreement  tor  satigfactiou    0£    the    dcceee   for 

in:dTjgm^rfi:  B0,  ^  .*—  *.  - 

.    .    .J,     of      .     foagm.rfdobt  m«y    not    «■»»««'     to     .. 

:;  nX  »»a,..  » -« '"  «-«—*-  •»*  » 

7        J   if     be    ««    toOgoent-debt    «.   »greon..t    to 
O.rf,o„.a,  il  if     b.    th.  ]     B  »gte,„»t  forth. 

dirTT  ;'rft.r^.tlbT;S ».  s— , «- «.. 
,::re::r.r,fo..i,i.  -h-  -*<*-.  <°  «r-* 

the  words  of  the   section  itself. 
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It  runs  as  follows  : — 

"  Every  agreement  to  give  time  for  the  satisfaction  of  a 
"  jndgment-debt  shall  be  void  unless  it  is  made  for  consideration 
"  and  with  the  sanction  of  the  Court  which  passed  the  decree, 
"  and  such  Court  deems  the  consideration  to  be  under  the 
"  circumstances  reasonable. 

"  Every  agreement  for  the  satisfaction  of  a  jndgment- 
"  debt,  which  provides  for  the  payment,  directly  or  indirectly, 
"  of  any  sum  in  excess  of  the  sum  due  or  to  accrue  due  under 
"  the  decree,  shall  be  void  unless  it  is  made  with  the  like 
"  sanction.  Any  sum  paid  in  contravention  of  this  section 
"shall  be  applied  to  the  satisfaction  of  the  jndgment-debt, 
"  and  the  surplus,  if  any,  shall  be  recoverable  by  the  judgment- 
"  debtor." 

Now  it  is  a  n-ost  important  fact  to  be  consideied  in  this 
connection  that  any  agreement  for  the  satisfaction  of  a  judgment- 
debf,  which  provides  for  the  payment,  directly  or  indirectly, 
of  any  sum  in  excess  of  the  sum  due,  etc.,  and  which  does  not 
extiognish  the  decree,  is  cloarly  already  void  under  Section  25 
of  the  Contract  Act.  Unless  it  extinguishes  the  decree,  it  is 
entirely  without  oonsileration,  and  obviously  void.  We  are 
theiefore  involved  in  the  interpretation  of  Section  257A.,  that 
it  simply  declares  a  contract  to  be  void,  which  is  clearly  void 
under  substantive  contract  Law,  but  which  goes  on  to  elevate 
that  contract  void  abinitis  into,  and  not  merely  an  enforceable 
contract,  but  a  decree  to  be  substituted  for  the  original  decree, 
in  face  of  the  express  prohibition  of  Section  210,  last  clause, 
should  it  receive  the  sanction  of  the  Court  which  passed  the 
decree.  In  fact  on  this  interpretation,  the  assent  of  the  Cour 
converts  a  void  contract  into  an  enforceable  decree  !  !  This  it 
indcrd  a  sorions  interference  with  ordinary  contract  law  in  favour 
of  the  decree-holder. 

I  am  aware  that  there  is  a  remark  in  Hukam  Chand  Osival 
v.  Taharunnessa  Bibi  (l)  to  this  effect. 

"  It  was  contended  that  inasmuch  as  the  satisfaction  of  the 
"  decree  was  not  certified,  there  wai  no  consideration  for  the 
"  bond,  and  it  would  be  still  open  to  the  decree-holder  to 
"  execute  the  decree.  There  ia  nothing  on  the  record  to  show 
"  whether  satisfaction  of  the  decree  was  certified  or  not,  but 
"  assuming  that    it  was    not,  we  do    not   think    that  it    can    be 
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«  rightly  held  that  there  was  no  consideration  for  the  contract, 
..  and  it  seems  to  us  that  if,  notwithstanding  the  acceptance 
.<  of  the  bond  by  the  creditor  in  lieu  of  the  decree,  he  enforces 
"the  decree,  there  is  a  remedy  in  the  hands  of  the  debtor  to 
.•recover  back  the  money  realized  in  execution  of  the  decree 
..  with  such  damages  as  he  might  have  sustained  by  the  reason 
.'  of  the  wrongful  act  of  the  creditor." 

This  in  my  opinion  is  indeed  to  render  '<  of  no  effect" 
Section  257  A.  For  here  it  is  held  apparently  that  even  if  the 
dement  does  not  extinguish  the  decree,  still  the  agreement 
i8  enforceable,  the  agreement  is  also  enforceable,  and  the  unfor- 
tunate judgment-debtor's  only  remedy  is  to  bring  a  regular 
8nit  against  the  decree-holder-who  executes  the  decree.  Where 
does  Section  257 A.  come  in  ? 

The  observations  regarding  consideration  are  clearly 
directed  to  the  farts  of  the  particular  case  in  which  the  bond 
sued  upon  was  executed  by  other  parties  as  well  as  the  or,g,nal 
iudgment-debtor,  for  it  appears  axiomatic  that  an  agreement, 
which  simply  provides  for  the  payment  of  X+Y  rupees  instead  of 
X  rupees,  for  which  a  decree  has  been  given,  and  does  not  extin- 
guish  the  decree,  is  void  for  want  of  consideration.  What  is  the 
consideration?  Clearly  there  is  none,  and  it  is  only  to  agree- 
ments for  the  satisfaction  of  the  judgment-debt  in  which  the 
decree  remains  in  force  and  capable  of  execution  to  which  it  is 
intended  that  Section  257A.  must  be  restricted. 

Now  let  us  take  the  simple  case  of  a  decree  in  favour   of   A 
ugainst  B  for  X  rupees.    A    is  in  a  position  to  distrain  B's  goods 
or  to  have  B  arrested  in  execution  of  his  decree.     B  in  consider- 
ation of    A's  agreement  not   to  execute  the    decree  against  him 
agrees  to  pay    A   X+Y  rupees.     They  go   to   the    Court   which 
passed  the  decree  (mother  Court   may   be   executing    the  decree 
but.  such   Court  has  no    power   in    the  matter),   and  the  Court 
gives  its  assent  to  the  arrangement,     Now  what  is  the  position  ? 
It  is  admitted  to  be  unthinkable  that,  both    the  original   decrees 
shall  remain    capable   of   execution,    and    the    new    agreement 
capable   of    enforcement.     Now    in    Vurga    Prasad  Banerjee  and 
others  v.   Lalit  Mohan  Singh  Boy  <}),  the  learned  Judges  say  "  If 
"  the  Court  does  not  sanction    them  they  are  void.     If  the  Court 
"  does   sanction  them,   they  may  be   carried  out  in    execution." 
But  there  is  no  discussion  or  mention  of   Section  210.     It  cannot 
possibly  be    contended    that  a  decree   onginally    executable  for 
X    rupees,   which   has   become    on   the  application    of   partieB 
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executable  for  X  +  Y  rupees,  is  not  a  decree  which  has  been 
alt' red  at  the  request  of  parties.  It  is  clearly  just  that  it  ie 
a "  decree  which  has  been  altered  at  the  request  of  parties." 
No  doubt  such  alterations  were  not  uncommon  and  not  illegal 
before  1S77.  But  in  1877  the  clause  of  Section  210,  Civil  Proce- 
dure Code,  under  discussion  was  enacted  presumably  to  put  an 
end  to  the  practice.  As  to  this  there  is  no  sort  of  ambiguity 
in  Section  210,  and  it  cannot  possibly  be  contended  that  it  doee 
not  apply  to  Section  257A.,  for  it  distinctly  alludes  to  and  in- 
cludes the  rest  of  the  Code. 

"  Save  as  provided  in  this  section  aud  eection  205  no  decree 
shall  be  altered  at  the  request  of  parties." 

I  cannot  see  that  any  Court  is  entitled  to  wipe  that  seotion 
from  off  the  statute  book,  and  without  wiping  it  off  it  is  impossi- 
ble to  hold  that  the  substitution  of  a  decree  for  Rs.  X  +  Y  for 
a  decree  for  X  only  is  not  an  alteration  of  a  decree  at  the 
request  of  parties,  and  I  knew  of  no  section  of  the  Code  which 
authorises  a  Court  to  execute  anything  which  is  not  a  decree. 
There  is  nothing  in  the  Code  which  justifies  the  execution  of 
an  agreement  which  is  not  a  decree. 

The  rulings  therefore  to  my  mind,  which  were  passed  with- 
out a  consideration  of  tho  effects  of  Section  210,  Civil  Procedure 
Code,  and  under  the  mistaken,  as  I  think,  impression  that 
an  agreement  could  become  an  executable  decree  at  the  request 
of  parties  in  contravention  of  Section  210,  Civil  Procedure  Code, 
lose  much  if  not  all  of  their  force.  In  the  judgment  in  Thdkoor 
Dy>il  Singh  v.  Sarju  Pi  rshad  Misser  (1),  there  was  no  discussion 
of  or  allusion  to  Section  210,  Civil  Procedure  Code.  Nor  had 
the  ruliug  of  the  Privy  Council  relied  upon  in  that  judgmeut 
any  connection  with  Section  210.  In  that  caae,  which  related 
to  mesne  profits,  it  was  held  that  the  subject-matter  did  come 
within  the  purview  of  the  Court  executing  the  decree,  and  also 
that  the  other  party  was  estopped  from  saying  that  it  did  not 
There  was  no  question  of  a  specific  statutory  restriction  such 
as  Section  210.  The  Act  nnder  discussion  was  XXVII  of  1861. 
The  last  clause  of  Section  210  was  fiis.t  enacted  in  1877  !  ! 

On  the  other  hand  we  have  a  perfectly  clear,  logical  and 
unambiguous  interpretation  which  requires  no  straining  of 
language,  no  extraction  of  bidden  meaning. 

When  a  decree-holder  has  put  the  forces  of  the  law  in 
motion     and     obtained    a   decree   as    I    interpret    tho  law,    the 
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legislature     has     said     (hat     he   must  be   satisfied  with    that, 
and   the   relief   by   way   of   execution  which   the  law    can  give 
him,  as  Farran,  0.  J.,  remarks,  such  a   decree  places   kirn   in   a 
position    to    use   undue    pressure,  but  it    is,    I    think,   difficult 
to   hold   that   the   intention    to   use   the  legal  advantages  g.ven 
by     a     decree     would     amount   to  "  undue   influence  "    within 
the  meaning   of    Section    16   of   the  Contract  Act.     If   the  law 
is     not   exceeded,   I   think  it   is    impossible  to    hold   tha     the 
exercise   of  rights   deliberately   enforced    by    the  law    could   be 
held     in     any    way  to    be    undue    influence    in   a    legal    »ense. 
It    would   be  a  contradiction   in   terms.     This   view   has    been 
taken  in  two,  at  least   one,  of  the  rulings  relied  on  in  support  of 
the  restricted   view    of    Section   257A.,  ,'«.,  in    B«km>   Ohand 
Osival     v.   Taharunnessa    Bibi    (>)     and    Jkabar     Mahomed     T. 
Uodan     Sonabar    (*)•     To     remedy,    however     the   evils   that 
might   arise  in    a   country  where  the  multitude  is    so   ignorant 
and   to   prevent   the  undue  prolongation  of  suits  and    deputes, 
Section    257A.    was     enacted.     It   is    urged    that   the  penalty 
fnfl  id   is     too    severe,     and   that   there   will   be   many   hard 
casefi.     Apart    from   the   maxim,    howeve,    that   «  hard   oa s 
make   bad   law,"    if  we   look   into  the  matter  we  find    that   the 
™     ,     1   I'  Wd  after   all.     The  decree-holder  has  by 


not 


so  very  hard  after   all 


order" of  the  Courl  in  a  judicial  decision  got  a  decree  for 
a,l  to  which  he  is  considered  entitled  All  that  the 
action  does  is  to  prevent  him  from  making  use  of  th 
decree  for  what  he  is  entitled  to,  to  get  something  more 
to  which  he  is  not  entitled.  If  he  enters  into  an 
;greImnt  under  the  second  half  of  Section  257A.,  he  has 
on  y  to  get  the  sanction  of  the  Court,  if  it  be  a  reasonable 
one  and  if  it  be  not,  it  is  clearly  desirable  that  it  should 
be  'void-and  that  this  should  be  made  clear  at  once  without 
the  necessity  of  another  suit  and  another  defence,  whde  his 
own  decree  remains  intact.  I  only  put  this  forward  in  reply 
t0  what  has  been  said  on  the  other  side.  Holding  as  1  do 
with  Farran,  C.  J.,  and  the  Bombay  High  Court  that  the  section 
i.  itself  a  perfectly  clear  one,  I  do  not  think  any  enquiry  into 
its  justice  or  injustice  is  competent  to  this  or  any  other  Court. 

I  was  one  of  the  Judges  who  passed  judgment  in  Pala 
Mai  v.  Ewri  Bam  and  others  (*),  and  I  went  very  carefully 
into  the  whole  question  then,  and  I  have  done  so  again 
now  and  I  have  come  to  the  same  conclusion  as  was  come 
to   by  a  Division   Bench   of  .this    Court  in   that  case^I  bave^ 
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i    already   discussed   this   question  fully  in     Pala  Mai's   case  and 

regret     having    to     discuss    it   again  at   such    length.     But   a 

few   words   are  necessary  on  the  rulings  of  the  various  Courts. 

First  to   take    those   of    tha  Calcutta    Courts  . 

I    have    already   discussed    Thakoor    Dyal   Singh    v.    Sarju 

I    Misser    Q)  and  Durga  Prasad  Banerjee   v.   Lalit  Mohan 

Singh  Boy  (-).    Hukum  Ghand   Oswal   v.  Taharunnessa    tiibi  (3), 

j  no  doubt,  supports  the  view  that  Section  257A.  has  only 
restricted  application.     The    reasoning    is -not    altogether    con- 

I  vincing,  and  a  curious  distinction  is  drawn  between  sub- 
stantive and  adjective  law.  The  object  of  Section  257A.  is 
therein  declared  to  be  simply  "  to  avoid  the  inconvenience 
"  and  delay  which   would  arise  if  part'es  were  allowed  to  bring 

I  "  before  the  Court  executing  the  decree  matters  not  covered 
"  by  it  and  which  had  not  become  part  of  the  decree  itself 
"  by  express  order  of  the  Court."  Here  again  there  is  no 
allusion    to  Section    210,   Civil   Procedure    Code. 

In  Jhnbar  Mahomed  v.  Modem  Sonabar  (*),  the  matter 
i^  not  discussed  at  all,  but  a  previous  ruling  Ounnmani 
Dosi  v.  Prankishori  Dasi  (B)  was  relied  upon.  It  is  to  be  noted 
that  that  ruling  was  given  in  1370  when  neither  the  last 
clause  of  Section  210,  Civil  Procedure  Code,  nor  Section 
257A.  were  in  force.  In  that  case  and  also  in  Mabar 
>?'>•  case,  however,  it  is  to  bo  noted  that  the  extinction 
of  the  old  decree  was  held  to  be  valid  consideration  for  tho 
new   contract. 

In  Gnpal  Sahu  v.  Brij  Kishore  Pershad  (6),  it  was 
affirmatively  held  that  an  agreement  of  the  kind  in  question, 
which  did  not  put  an  end  to  the  decree,  was  void  if  entered 
into  withont  the  consent  of  the  Court.  This  does  not  carry 
the   matter    any    farther. 

As  regards  the  Madras  High  Court,  it  is  to  be  noted 
that  in  Venkata  S ubra mania  Ayyar  v.  Koran  Kantian  Ahmod  (J), 
the  meaniug  of  the  second  paragraph  of  Section  257A.  is 
not  discussed  :  the  decision  is  that  a  particular  agreement  is 
void  under  the  first  part  of  the  sectioD.  The  remainder  of 
tho  jndgment  therefore,  is  obiter  dicta,  but  as  a  matter  of 
fact  there  is  no  discussion  of  the  second  part  of  Section  257A. 
at  all.     In   this  case  aa  in  Tukai  ),   there  was 
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no  discussion  of  any  sum  in   excess  of   the   judgment-debt,  only 
of  a  contract  to  give  time. 

As   regards   the  Allahabad  rulings,   the   one   now  in  force 
is   a   Pull   Bench    ruling:    Lalji  Sing    v.    Gaya    Singh    (})■     To 
commence    with   it   is   curious,   and   quite   cle  ir     in     the    light 
Of    the    later     Bombay   rulings  that   the   learned   Chief   Judge 
misunderstood  the  meaning  of  the  Bombay  rulings  in  Tukaram  s 
case.     In   the   case  there   dealt    with  there  was  no    question  of 
any    agreement   to   pay     anything    in     excess     of     the    decree 
wbich   would  have  brought   the   case    within    the    purview    ot 
Section   257A.,  second  part.     It  was  entirely  confined  to  Section 
257 A.,    first    part.     At  page    256   of    Tukaram  s   c  ise     Sir    L. 
Jenkins     specially    notes-"  It  is   not   suggested  that   the    case 
"  falls  within  the    second  paragraph    of  the  section  ;    what  is 
"  urged  is   that,  in  respect   of   Rs.  308    there  is   an  agreement 
«  to    give   time     for   the     satisfaction  of   the   judgment-debt 
and  above  that   Jenkins,  C.  J.,  says-"  Of  this   amount  Rs.  308 
«  was    due   from   the    first  and  second  defendant  to  the  plaintift 
«  under  a  decree,    and    the  sole    point   for   our   determination 
«  is    whether   this  sum   (not    any  excess)  is    recoverable  in  this 
«  suit,"    and    the  discussion   is   restricted   entirely    to   the  first 
part   of  the   section.     What    was    held   in  Tukaram',  case,  was 
that   an   agreement   to  give   time  to   pay   the  same  amount   as 
the  decree  was  valid  if   it  extinguished    the  decree,  and  with 
that   view  I   entirely    concur.     This    was  the    view    taken  also 
in  Venkata   Subramania   Ayyar's   case.     It   is  only    when  there 
is   a  question  of  excess  that    the   second    part   comes    into  force. 
Apart   from  this  misunderstanding  the    judgment    of    the   Ohiet 
Justice   proceeds    mainly    upon   the   position   in   the   Code    of 
Civil    Procedure    of    the  clause   in    question,  a  point   dealt  with 
above  and    by   Farran,  C.  J.,  to  my  mind  conclusively,  in  Eeera 
Nerm  v.  Pestonji  Dossabhoy    (*)•     Earlier  rulings  of  the  Allaha- 
bad  High  Court   took   in   some   cases  a  different  view,  but  the 
Full   Bench   ruling  is   of  course  the  one   which  now  represents 
the   views   of   that   Court. 

As  to  the  Bombvy  rulings  Eeera  Soma's  case  (2),  lakaram's 
case  (»)  Bhag  Ghand  v.  Badha  KisUn{%  Govind  v.  Sukharam  (5), 
Bat  Ohand  v.  Naran  (6),  they  are  all  consistent  on  the 
question  of  the  scope  of  Section  257A.,  second  part,  and 
Tukaram's  case  is,  as  I  have  shown,  in  no  way  ^consistent 
witk     the     other   decisions.     I   do  not   think   it  necessary    to 
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chcuss  them  further  in  this  already  long  judgment.  Section 
257A.  appears  to  be  one  specially  enacted  for  the  protection 
of  a  weak  and  somewhat  defenceless  class,  and  the  interpretation 
put  upon  it  by  the  Madras  and  Caicatt*  Hi*h  Courts 
would  deprive  it  of  practically  all  its  value.  The  argument  that 
it  cannot  be  intended  to  have  the  more  extended  meaning  which  on 
the  terms  of  it,  it  has,  and  has  been  held  to  have  by  the  Bombay 
High  Court,  because  it  is  in  restraint  of  freedom  of  contract, 
does  not  receive  support  from  the  course  of  recent  legislation, 
for  the  avowed  object  of  many  of  these  recent  Acts  of  the 
legislature  has  been  to  protect  the  feebler  sections  of  society 
against  their  own  weaknesses  and  have  been  in  direct 
restraint   of  freedom    of   contract. 

1  would  reply  therefore  that  the  provisions  of  Section 
2o7A.,  second  paragraph,  are  of  general  application  and  not 
restricted  to  operations  in  the  execution  of  the  decree  only 
to    which   the  agreements  in   question    refer. 

To  sum  up  very  briefly  the  principal  arguments  against 
the  view  that  the  operation  of  Section  257 A.,  Civil  Procedure 
Code,  is  confined  to  agreements  which  do  not  extinguish  the 
decree  which   they  refer. 

(1)  Under  the  ordinary  law  Contract  Act,  Section  25, 
an  agreement  for  the  satisfaction  of  a  decree  which  provides 
for  the  payment  of  a  sum  iu  excess  of  the  decree  but 
does  not  extinguish  the  decree  is  clearly  void  in  the  im- 
mense majority  of  cases  as  it  is  absolutely  without  consideration. 
The  decree  remains  iu  force  and  executable  and  the  judgment- 
debtor  gains  nothing  whatever.  Such  an  agreement  is  void 
without  the   intervention   of   Section   257A. 

(2)  Such  an  agreement  cannot  be  substituted  for  the 
decree  and  become  the  executable  decree,  because  this  is  in 
clear  contravention  of  the  express  provisions  of  Section  210. 
This  section  is  not  discussed  in  any  of  the  judgments  quoted 
to  ns.  The  judgment  iu  Jhabar  Mahomed  v.  Modern  Sonabar  (}) 
passed  by  the  Calcutta  High  Court  purparts  to  follow  a  ruling  of 
the  Privy  Council  which  was  a  ruling  under  Section  11  of  Act 
XXVII  of  1861,  aud  proceeded  on  totally  different  grounds, 
and  which  wa.s  moreover  delivered  many  years  (in  1870)  before 
the  last  clause  of  Section  210  was  enacted.  That  clause  was 
inserted  in  the  Code  for  the  first  time  iu  1877,  and  it  is  hardly 
permissible  to  assume  that  it  was  overlooked  wheu  the  further 
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"^Tt^lTce   iB    1879   and    Section    257A.   was  unacted 
only    two   years  later. 

(3)  ^-to.j— 3;-^ 

sum  fixed    in  the    decree   would    not  be  void 
fl.om  the   exercise  of  legitimate  powers     under     he  law  con. 
Lt   be    held   to  be  undue  influence   and   such   abstention    ha 
been    held    by     the    Calcutta   Hi?h  Court   in   more  th«   o"e 
7men      .7   HuhumChand     Oswal's    case     Q)    and    JUhar 
Sr";:;^)    -   be   vaiid   consideration  for  the    agree- 

rnent    wbicb   extinguishes   the    decree. 

{4)  The  word  of  tha  section  being  quite  clear  and 
without  ambiguity  or  reservation,  we  are  not  a  liberty  to 
^  outside   oMt'to   explain  away    its  clear  verbal    meaning. 

(5)     The    position     in    which   it   is   found   is   not  a  good 

argum  nt  against   its  general   application  seeing  that  it  deals 

3E     a    matter    specially    connected   with  decrees    and  their 

Lntiou.and  the  Brst  clause  clearly   and  admittedly  mtroduces 

a   spccia    incident  outside   the   ordinary    contract  law.     There 

L  Sing   peculiar  in   the   second   clause  doing  the   same^ 

(6)     No  injury   is  really  done   to  the  decree-holder.     This 

C        Z\   •      all    the  relief   to  which  he  has  been   found 
decree    which  ,.    aH    the  r  he  ^  ^  ^    ^ 

what  it   will   enact. 

Lal  Chand,  J.-The  question  under  reference  is  not  entirely 
free  from  difficulty  but  after  duly  considering  the  pros  and 
cons  as  exhaustively  discussed  in  the  judgments  of  my  learned 
colleagues  I  am  of  opinion  that  the  bond  in  suit  is  not  void  under 
Section  267A.  and  that  the  operation  of  the  section  is  limited  to 
proceedings  in  execution   of   decree.     So  far  as   I   am  able   to 

unde-tand  the  two  principal  reasons  used  for  giving  an  unlimited 

scopo  to  the  section  are  the  following  :- 

(1)  That  section  257 A.  by  its  plain  te.  ms  is  not  limited  to 
execution  proceedings  and  that  the  language  used  being  clear 
^unambiguous  it  should  be  construed  as  mah,ng  such 
agreements  void  altogether  for  all  purposes. 

(2)  That  by  Section  210,  Civil  Procedure  Code,  last  clause, 
it  Is  provided  -  save  as  provided  in  this  section  and  Section  206 
..  uo  decL  shall  be  altered  at  the  request  of  the  partes.       An 
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agreement  therefore  such  as  is  referred  to  in  the  second  clause 
of  Section  257A.  cannot  be  used  to  alter  the  decree  and  be 
executed  as  a  decree.  It  is  hence  argued  that  Section  257A.  if 
restricted  or  applied  in  its  operation  to  execution  proceedings 
would  contravene  the  provisions  of  Section  210,  and  the  section 
must  therefore  be  construed  as  applicablo  to  purposes  other 
than  execution. 

Taking  np  the  second  reason  as  first,  it  does  not  appear  to 
me  that  thrte  exists  at  the  start  any  such  obstacle  in  the  way 
of  putting  a  limited  interpretation  on  Section  257A.  Section 
210  refers  to  an  alteration  of  the  decree  and  is  embodied  in 
a  chapter  headed  "Judgments  and  Decrees."  Section  257 A. 
occurs  in  the  chapter  relating  to  execution  of  decrees  and  is 
interpreted  as  altering  a  decree  in  effect  for  the  pnrposes  of 
execution.  There  is  therefore  at  least  no  apparent  and  formal 
incongruity.  The  decree  is  no  doubt  altered  in  reality  if  the 
agreement  be  sanctioned  by  Court.  Bat  the  provision  made  by 
Section  257A.  was  added  subsequent  to  the  enactment  of 
Section  210.  and  therefore  must  be  given  effect  to  and  so  far 
held  to  modify  the  provisions  of  the  last  clause  of  Section  210. 
Where  a  provision  is  added  subsequently  to  an  existing  enact- 
ment, it  is  primarily  intended  to  form  part  and  pai'cel  of  the 
Code  and  to  fall  in  line  with  its  general  scope.  To  relegate 
it  to  another  object  because  in  effect,  though  not  formally,  it 
seems  to  modify  an  existing  provision  is  to  assume  the  very 
matter  in  dispute.  The  reasoning  predicit.es  or  implies  an 
assumption  that  because  the  addition  modifies  in  effect  an 
existing  provision,  therefore  it  must  refer  to  a  matter  outside 
the  Code,  an  assumption  which  evidently  seems  to  me  to  be 
unjustifiable.  The  terms  of  the  additional  provision  here  do  not 
in  reality  contradict  Section  210.  Section  257A.  does  not  by 
words  or  eveu  by  implication  negative  what  is  laid  down  in 
the  last  clause  of  Section  210,  but  merely  introduces  a  modi- 
fication as  if  by  adding  the  words  "  and  Section  257  "  after 
"  Section  206."  Such  modification  is  perfectly  legitimate  and 
byplacinga  limited  interpretation  on  the  section  one  is  not 
landed  in  a  pure  contradiction  or  contrariant  of  an  already 
existing  provision.  At  the  leist  there  is  no  presumption  to 
start  with  either  way,  an  1  the  question  of  interpretation  must 
therefore  be  ans.vered  on  its  own  merifs  despite  the  saving 
clause  of  Section  210  which  so  far  does  not  seem  to  me  to  offer 
an  obstacle.  The  following  illustration  given  in  Maxwell  On 
the  Interpretation  of  Statutes  at  page  40  is  evidently  in 
p-nnt  and  meets   the  argument  based  upm  Section  210  :  — "  One 
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«  seotion  of  the  Company's  Act  of  1862,  which  enacts  that  where 
«  a  company  is  being  wound  up  by  the  Court  or  under  its  provi- 
«  sions  any  distress  or  execution  put  in  foroe  against  the  property 
"  of  the  company  after  the  commencement  of  the  winding  up 
'«  shall  be  void  to  all  intents,  is  so  modified  by  another  which 
«  enaots  that  when  an  order  for  winding  up  has  been  made  no 
"  action  or  other  proceeding  shall  be  proceeded  with  against 
«'  the  company  except  with  the  leave  of  the  Court  that  its  true 
"  meaning  and  effect  is  only  to  invalidate  the  proceedings  which 
•«  it  pronounces  void  when  the  Court  does  not  sanction  them." 

As     regards   the   first    reason,      viz.,     that    the     language 
of    the  section  being    plain  and  unambiguous   should    not   be 
interpreted  as  if  it  had   a    limited   application  and    should    be 
applied   in   its   grammatical   sense,    the    argument     appears  to 
take  it  for  granted  that  the  terms   of  the   section    are  unambi- 
guous.    It  seems   to   me    that    the   ambiguity   of  a   particular 
provision  does  not   necessarily  depend  in   each  case  on  the  lan- 
guage used,  but  may  arise  even    from  the  cmtaxt.    (Maxwell  on 
Interpretation  of  Statutes,  pages  27,  29  and  42,  etc.)   There  could 
not  be  any  better  proof  of    an   ambiguity  in   the    present  case 
than   the  conflict    of  opinions    as   evidenced    by   a   conflict   of 
authorities.     If  the  meaning  were  really  plain  no   conflict   need 
have  arisen.     But    any  person    studying    the    Procedure   Code 
after  wading  through  sections   relating  to   execution  of  decrees 
when   confronted  with  the   provision   of   Section   257A.    would 
naturally  and  spontaneously  enquire  and  put  the  question  "  Void, 
how."     For  execution  or  even  though  it  extinguished  the   decree, 
and  was  so  far  made  for  valid    consideration,  could   such    result 
have  been  contemplated,   and  if  so,  why  ?     These   are  questions 
which  naturally  do  arise  on  a  perusal  of  Section  257A.,    and   it 
oannot  be  pronounced   with   any   degree  of   oertainty   that    the 
language    is  really   clear.     It    is    plain   and  clear  so   far   as  it 
goes  but  leaves  a  residue  of  doubt  in  the  mind   as  to   its  scope 
and     application,   and  hence  it  is    permissible    to    look   around 
to  see  if  it  is  limited   or   unlimited  in    its  operation.     It  is  per- 
fectly conceivable  that  the  legislature  may  have  intended  to  strike 
the  axe  at  the  very   root  of   the   evil  or   to  cut  the   Gordian- 
knot    by   one   stroke.     Bat   on  the    other  hand,   it    is   equally 
legitimate  U  argue  that  if   su.h  result   wa<    contemplated  there 
was   no    diflhnlty  in   saying   so    in    plain  language.     A  similar 
ambiguity  confronted  the  application  of    the   succeeding    Section 
253,   but    the  legislature  remedied  it  by  amendment  and  limited 
the  soope  of   the  sectioi   to   Courts   es-eautiog  the  decree.     It 
does   not  necessarily   follow    that  Sectioi    257A.   ought  to   be 
gabiectsdti   the    same     interpretation,    but   the  contrary   also 
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cannot  be  assumed,  and  in  the  absence  of  any  words  giving 
an  unlimited  operation  to  the  section  it  is  not  only  permissible 
"bat  perfectly  legitimate  and  reasonable  to  construe  the  section 
by    its    context. 

The  section  by  its  very  number  is  an  addition  to  Seotion 
257.  By  Section  257  mode  of  payment  of  a  money  decree 
is    provided    for  — 

(a)  by  payment   in   Court, 

(b)  out   of    the    Court   to    the   decree-holder, 

(c)  otherwise   as    the  Court   may   direct. 
Section  258   refers   to   payment  out   of    Court. 

If  the  money  due  under  the  decree  is  paid  in  Court, 
no  question  relating  to  execution  arises.  If  it  is  paid  out  of 
Court,  it  is  necessary  that  the  Court  should  be  informed 
of  such  payment  so  as  to  enter  satisfaction  on  the  file. 
Between  these  two  alternatives  there  is  a  stage  when  the  money  is 
neither  paid  in  Court  nor  out  of  Conrt,  but  the  parties  enter 
into  some  agreement  for  the  satisfaction  of  the  judgment- 
debt.  There  was  no-  provision  for  dealing  with  such  cases, 
and  the  omission  was  supplied  by  Section  257  A.  The 
essential  matter  therefore  dealt  with  by  Section  257A.  is 
the  mode  of  execution  and  the  provision  by  its  context  is 
necessarily  intended  for  guidance  of  and  application  by  Courts 
executing  the  decree.  There  was  not,  and  could  not,  at  the 
time  be  any  direct  question  under  consideration  relating  to 
provisions  of  the  Contract  Law  The  question  simply  ,-vas 
how  such  agreements  should  be  treated  by  Courts  which 
alone  at  that  stage  had  to  deal  with  them,  and  it  was 
provided  that  snch  agreements  shall  bo  void  if  made  with- 
ont  sanction  of  the  Court  which  passed  the  decree.  The 
objection  that  such  an  agreement  being  without  consideration 
where  it  does  not  supersede  the  decree  is  void  nb  initio  under 
the  substantive  law.  and  conld  not  therefore  be  enforced  in 
exeontion,  overlooks  that  the  agreement,  thonwh  without  con- 
sideration, so  far  is  validated  by  sanction  sriv^n  by  the  Court 
whinh  pissed  the  decree.  It  is  significant  in  this  connection 
tha*  the  first  clause  of  the  qtWion  distinctly  provides  not 
nnr>U-  tha*  the  aorr^mmt,  tri^f,  b*  for  cinsidpration  bnt 
likewin  that  ths  cinsideration  mint,  he  such  as  the  Court 
de=»nn  to  In  rusonable  nn  !<>r  the  circumstances.  On  the 
other  hanl,  ill  mention  of  eonaidiration  and  of  its  being 
evea  r»nn\bh  is  omitted  ia  fcb.3  clane  unlor  reference. 
The    agreamsnt    nnler    th.3    2nd    c!aus3     being    ex  hypothesi 
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without     consideration     could    not    ordinarily    bo  enforced  in 
execution  and   is    void,  but  it  is   validated   under   the   section 
by   sanction   given  by  Court,    and  thereby  becomes  enforceable. 
Why    the    legislature    should     have     so    enacted     is    not   our 
function   to  enquire,  but  undoubtedly   it   was  within  the  com- 
potency     of  the  legislature  so   to   enact,  and    an  obvious  safe- 
guard    wns    provided   by    requiring   sanction  of    Court   as    an 
indispensable      preliminary.     In     fact    if    it     were     intended 
to  incorporate   an    ordinary   provision     of     the    Contract   Law 
the      provision     would     not     only    be   out    of    place     but    be 
simply     superfluous.     Suppose     sanction    is     given     and     the 
section   construed  as   referring  only   to  cases  where  the  agree- 
ment  supersedes  the  decree,   and   is  therefore  for  consideration. 
In   such  cases  the   agreement   might  be    enforced  by  a  regular 
suit  even    without  unction.     Where  then     was  the    need    for 
requiring    that     sanction     ought   to  be    obtained  ?     Evidently 
there    is    a  greater     need   for   sanction    when  the    agreement 
ia   without   consideration     than  where   it   is   for   considerat.cn. 
Again,     why   should     an    agreement,  which   is  made    for 
consideration,   such  as    abstaining  from    executing    the    decree, 
necessarily  be  declared  void  because  sanction  was  not  obtained  ? 
Such     a    provision     would    evidently     be   out    of    place    in   a 
Code    of     Civil     Procedure.     But    it    is  at  least  consistent  to 
enact    in    the    Procedure  Code  a  modification  of  the  ordinary 
Contract  Law  in  matten   relating   to   execution  of  decree  subject 
to   the    safeguard    that    sanction   of   Court   is    obtained    as  a 
condition   precedent. 

It  may  be  debatable  ground  whether  such  agreements  were 
enforceable  by  a  process  of  execution  after  the_  enactment  of 
Section  210  and  before  Section  257  A.  was  added  in  1879.  Such 
or  similar  agreements,  however,  certainly  appear  to  have  been 
enforceable  in  execution  before  1877,  provided  they  did  not 
extinguish  the  decree.  But  whether  they  were  or  were  not  en- 
forceable in  execution  since  1877,  the  matter  required  at  least 
to  be  rendered  clear,  and  Section  257  A.  was  therefore  enacted  with 
the  superadded  condition  that  sanction  of  Court  must  be  obtan.ed 
to  render  the  agreement  valid  and  enforceable.  If  any  doubt 
existed  then  it  existed  as  regards  procedure  by 
execution  and  not  as  regards  enforcement  by  egular  suit 
which  at  no  stage  of  the  legislation  admitted  of  any  doubt 
and  therefore  did  not  stand  in  need  of  being  cleared  up  by 
any  fresh  legislation.  Further,  if  the  argamants  based  on 
Section  210  were  pushed  to  its  bgicd  exclusion,  it  would 
apparently  result  in  making  tha  second  clauw  of  Seotion  257  A. 
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altogether  futile  iu  case  sanction  is  obtained.  For  according 
to  Section  210  as  construed  literally  no  decree  can  be  altered 
except  as  provided  by  the  last  clause  of  Section  210.  Au 
alteration  uuder  Section  257A.  even  when  sanctioned  by 
Court  is  not  within  the  purview  of  Section  210.  Such 
alteration,  therefore,  though  sanctioned  by  Court,  is  of  no 
avail,  and  the  agreement  which  embodies  the  alteration  ought 
to  be  held  void  and  unenforceable  by  any  Court.  The  bond 
itself  merely  represents  the  decree  as  altered  by  sanction  of 
Court  which  is  void  and  so  must  be  the  bond  though  sanctioned 
by  Court.  It  is  clear  therefore  that  Section  210  cannot 
stand  in  the  way  of  interpreting  Section  257A.  as  limited 
in  its  scope  to  execution  proceedings  only,  nor  is  the  matter 
free  from  ambiguity  so  as  to  preolnde  any  reference  to  the 
context  for  construing  the  section.  As  regards  the  authorities 
bearing  on  the  subject,  they  are  all  referred  to  and  discussed 
in  fnll  in  the  judgments  of  my  learned  colleagues.  It  is 
unnecessary  for  me  to  refer  to  them  again  or  to  repeat  the 
reasons  discussed  in  detail  by  the  Hon'ble  Chief  Judge  and 
my  brother  Cbatterji  with  whom  I  agree.  It  will  suffice  to 
say  that  for  the  reasons  I  have  referred  to  and  for  other 
reasons  discussed  in  their  judgments  I  concur  in  the  answer 
proposed  to  be  given  by  the  Hon'ble  Chief  Judge  and  the 
Hou'ble  Mr.  Justice    Chatterji. 

Full  Bench- 
No-  30- 

Before  Mr.  Justice  Reid,  Mr.  Justice  Rattigan,  and  Mr.  Justice 

Lai  Chand. 

BASHESHAR  LAL,— (Defendant),— APPELLANT, 

Versus 

NATHA  SINGH,- (Plaintieb'),-RESPONDENT. 

Civil  Appeal  No.  1085  of  1903. 

Institution, — ilortgage     of    property     attached    to     religious 

on — Sail   h'j  inaliaul    to    act  aside   various    mortgages    made    bg    his 

or  in    office   to  several   persons— Limitation  for    such  suit — Starting 

point  of  limitation— Limitation  Act,  1877,   Schedule  II,    Articlei    1.31,144,- 

ilixjoinder    of  causes  of  action  and    parties— Civil  Procedure    Code,    1882, 

28,  45. 

Held  by  the  Full  Bench, 

(O  that  the  limitation  applicable  to  a  suit  by  a  mahunt  to  set  aside 
a  mortgage  of  waaaf  property  attached  to  a  religious  institution  by 
his  predecessor  in  office  on  •  lie  ground  that  the  alienor  had  no 
power  to  alienate  such  property  is  that  prescribed  by  Article  144  of 
the  second  schedule  to  the  Limitation  Act  and  not  that  prescribed 
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by  Article  134  and  that  it  begins  to  run  from  the  elate  of  the 
plaintiff's  appointment  as  mahant,  i.e.,  the  date  on  which  he 
becomes  entitled  to  possession  by  virtue  of  his  appointment ;     ■ 

(ii)  that  a  suit  for  possession  of  land  and  also  for  a  sum  of  money 
realized  by  the  defendants  as  rent  from  persons  to  whom  the  said 
land  had  been  leased  is  not  bad  for  misjoinder  of  causes  of  action. 

First   appeal  from  the  decree  of  F.  Yewdall,  Esquire,  District 
Judge,  Amritsar,  dated  16th  November  1903. 

Beechey  and  Chattar  Blmj,  for  appellant. 
Ishwar  Das,  for  respondent. 

This  was  a  reference  to   a  Pull   Beech    made   by    Rattigan 
and  Lai  Chand,  JJ.,  to  determine  — 

(0  what  period  of   limitation    is   applicable   to  a   suit  by 
a   mahant    to   set    aside     an     alienation     of     waqaf 
property  attached   to  a  religious    institution  by   his 
predecessor  in  office  ?,   and 
(ii)  whether  a  suit  for  possession  of  such  property  and  also 
for  a  6uni    of    money  realized   by  the  alienees  as  rent 
from   persons   to    whom  the    said    property  had  been 
leased  is  bad  for  misjoinder  of  causos  of  action. 
The  order  of  the  Division  Bench  (Rattigan  and  Lai    Chand, 
JJ.,)  refeiriug  the  questions  of  law  to  a   Full    Bench   was    as 
follows  :— 

Rattigan,  J.— In  March  1883  a  shop  situate  in  Katra  Ahlu- 
7th  July  1906.  ^  and  be'loiigiugto  the  Dharamsala  Peshaurian,  was  mort- 
gaged to  Gorakh  Ram  by  MahMtEiT*  Singh  and  the  present 
defendant,  Tara  Singh,  to  whom  the  said  shop  had  been 
sifted  a  few  days  previously  by  Hira  Singh.  In  November 
1888  the  Peshauries  and  one  Budh  Singh  sued  for  a  cancella- 
tion of  this  mortgage  and  the  suit  was  decreed  by  the  first 
Court  ou  the  19th  Jnly  1838,  this  decree  being  upheld  on 
appeal  by  this  Court  in  January  1892.  Gorakh  Ram  and  his 
representatives  have,  however,  remained  in  possession  of  the 
said  shop,  and  their  answer  to,  the  present  suit  is  that  the 
claim  is  time-barred.  They  also  urge  that  the  suit  is  bad 
for  misjoinder  and  is  further  barred  under  the  provisions 
of  Section  43,  Civil  Procedure  Code,  inasmuch  as  the  plain- 
tiffs  of  the  1888  suit  and  the  present  plaintiff  must  be  re- 
garded as  identical  for  the  purposes  of  this  argument  and 
possession  could  have  been,  but  was  not,  demanded  in  the 
earlier  suit.  This  last  point  cannot  now  be  pressed.  If  m 
1888  the  then   plaintiffs   were   competent   to  sue  for  possession 
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and  did  not  do  so,  it  was  open  to  Gorakk  Ram  at  that  time 
to  plead  that  the  suit  a'  then  laid  could  not  proceed  as  further 
relief  was  claimable.  He  did  uot  nine  any  such  plea 
in  defence,  and  it  must  u  j»v  be  takeu  tint  this  objection  was 
heard  and  decided  agiiust  hiui,  and  tbat  it  was  held  that 
plaintiffs  were  not  entitled  to  ask  for  possession  (Kxplauatiou 
II  to  Section  13,  Civil  Procedure  Code).  But  quite  apart  from 
this  objeotion,  we  kuow  of  no  authority  to  the  effect  that  the 
worshippers  of  a  shrine  are  outitled  iu  such  suits  as  the  one 
of  1888  to  claim  possession  of  the  property  alienated.  They 
can,  no  doubt,  ask  for  the  removal  of  the  inahnnt,  and  if 
they  succeed  in  gettiug  him  removed,  thoy  can  appoint  an- 
other mahant  (or  secure  the  appointment  of  anather  mahant 
by  the  proper  authority),  and  such  now  mahant  can  then  sue 
for  possession  of  the  property.  But  it  is  not  open  to  wor- 
shippers to  sue  directly  for  recovery  of  possession  (see  Baba- 
jt'rao  v.  Lassmandas  (l),  at  pages  223,  225  ;  Asi  Bam  v.  Paras 
Ram  (2),  Kazi  Eassan  v.  Sajan  Balkrishna  (3)),  and  con- 
sequently as  the  plaintiffs  in  1888  were  not  entitled  to  claim 
possession,  the  present  suit,  even  if  it  be  assumed  that  the 
present  plaintiff  is  pro  tanto  identical  with  the  former  plaintiff, 
cannot  be    held  to   be    barred    under  Section  43   of   the  Code. 

The  question  of  limitation  raised  by  Mr.  Beechey  is, 
however,  one  of  difficulty  and  should,  we  think,  be  deoided 
by  a  Full  Bench,  as  also  should  the  question  of  the  alleged 
misjoinder  of  causes  of  actioD  and  of  persons,  the  latter  ques- 
tion being  to   a   large  extent   connected   with  the  former. 

Mr.  Beechey  repudiates  Article  134  of  the  Limitation  Act, 
but  contends  that  the  suit  is  barred  under  Aiticle  144  inasmuch 
as  in  the  case  of  an  alienation  of  waqaf  property,  the  cause 
of  action  arises  as  agaiust  the  institution  to  which  such  property 
bjlougs,  on  the  date  of  the  alienation,  and  that  a  fresh 
cause  of  action  does  not  accrue  on  the  appointment  of  h  new 
mahant.  Several  authorities  are  cited  iu  support  of  this  pro- 
position and  most  of  them  are  seemingly  in  point  (see  Gnan- 
tuambonda  Pandara  Samdahi  v.  VeVu  Pamdanm  (*),  this  case  is, 
however,  distinguishable  as  there  the  plaintiff  was  suing  on  hit 
own  behalf  as  explained  in  Dattagiri  v.  Dattatraya  (6j, 
Jfibnony  Singh  v.  Jagabandhu  Roy  (6),  at  pages  543,  541- ; 
,-/,  v  Hart  Narain  Singh  ('),  at  pages  546,  547  ; 
'  Midi  v.  Abhiram  '■.>><■(/»»  (s)  at  pages  511,525; 

0)1    t   R    XX.VIU  P.m.  .215.         (»)  I.  1.  «,  XXV II  Bom.,S6S. 
l*>  9P   fl    1*04.  '   '   '    L-  R-.  XXIII  CaU  ,  t-36. 

I   a   XXIV  Bom.,  17"  '    548. 
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Brhari  Lai  v.  Muhammad  Muttaki  0),  Naramm  v.  S/iri  Earn* 
chaadra  {-),  Sagun  Balkdshua  v.  Kaji  Hussen  (:f)- 

On  the  other  baud,  it  has  been  held  that  limitation  does 
not  run  as  against  a  Sajjada  NasMn  or  a  Mutwali  untd  the  death 
of  his   predecessor   and  the  date   of  his  own  appointment     (see 

Jewmnass  S,hoo  v.    tthah   Ku>eer- l-deen    (*),  at  page   422; 

F/,,B  v.  Abdool  Karim  («),  at  page  218).  But  in  2M<m  M« 
Clse  it  is  stid  that  the  dictum  in  Atm  Dom  Sahoo souse  cati- 
mfc  be  regarded  as  law  in  view  of  the  subsequent  enactment 
of  Act  XX  of  1863. 

Again,    in   C.    A.    48    of    1896,    this   Court  (Anderson    and 
Chatterji,    JJ),    held  that  a  came  of   action  accrued    to    plaintiff 
ou  the  death  of  the  list  mahcmt  who  had  no  more  th*o  a  life  in- 
terest in  the  akhara  (and  see  also  Bauuerji,  J.'s  remarks  at  page 
491  of  Behari  LaVs  case).     The  question  is  one  of  importance  and 
of    public   interest   and  should,  we  consider,   be   authoritatively 
determined    for  this  Province  by  a  Full  Bench.     As  at  present 
advised,    we   are   inclined    ourselves    to    accept    the  unreported 
decision   of  this    Court  as  enunciating   the    more  reasonable  pro- 
position,  but   the  authorities psr   contra   are  weighty  and  cannot 
be   ignored.     With  all    deference,  however,    we   fail    to   see   the 
logic*  of   the    reasoning    in    those    cases.     Possession    can   only 
be    adverse    as    against    the    true    owner    if    the    latter    has    the 
right   to   claim   immediate  possession    (Bejoy    Ghtmder    Banerjee 
v.  Rally  Prosonno  Mookerjce  (6),  Bhaorao   Rakhmin  (J)).     But_ad- 
mittedjvj^Jn^t^t_ion_cannot  itself  sue  for^oggeaBionjJioanjag 
oi^yTthToTgh  its  j^&gsr^Babajirao  v.  Lcwniandas  (8),  at  pages 
223,  228).     The  manager,   however,  having  himself  alienated  the 
property,  would    be  estopped    from   suing  to    recover    possession. 
ThTlrorahippers,  on   the~V.hu r   hand,    have    no    right    to    sue 
for    possession,   and    the  utmost    that  they    can    do  is  to    ask   for 
cancellation   of  the    alienation,   as    was  done  by  the     Peshaunas 
iu   1888.     They  obtained    a   decree   cancelling   the  mortgage   as 
null   and  void,    and    they   could   seek    no   further   relief.     Hav- 


dono  everything  in  their  power  to  sot  aside  the  mort- 
gaoe,  they  surely  cannot  be  met  with  a  plea  of  adverse 
po»se'ssion  because  they  did  not  sue  for   a   relief    to    which    they 

_    -      -    „  .        .,   ■  J J._       „<*.,..,}      «.,ir     nrn. 


were  not  entitled  ?  Is  not,  this  decree  to  afford  any  pro- 
tection to  the  worshippers  and  U  the  institution  on  whose 
behalf  ,heysued^_Or  is  it  fas  Mr.  Beechey's  argument  would 
7T7T~R     XX  All    482.  (6)  I-  I-  -K-.  X/I  Calc  ,  203. 

»»    1.  J-  B-,  ™VII  Bom.,  500.         ■  ■)  I.  L    R.,  *%%.B.°™<  l*h. 
hi  iu.  I.  A.,  390.  (( I  '.  L.  B.,  XXI  III  Bom.,  215. 
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imply)  merely  a  snare  ?  Bat  if  the  alienee  is  in  possession,  the 
only  method  by  which  it  may  be  possible  to  rearer  the  property 
will  be  for  the  worshippers  to  secure  the  removal  of  the  pre- 
sent  „ia7iaB,  and   (he  appointment  of  anothpr  pergon  .n  h.g  pjace 

ln.s  is  an  extreme  measure  and  would  probably  not  be  adopted 
except  m  rare  cases.  But  even  if  this  round-about  conrse  is 
open  to  the  worshippers,  there  is  apparently  no  means  where- 
by the  mst,  u  ion  itself  to  which  the  property  belongs,  can 
prevent  ,ts  ftle  thereto  from  becoming  barred  by  tim!  when 
its  manager  alienates  that  property.  It  cannot  ex  necessitate 
revum  sue  .tself,  and  its  manager  has  debarred  hin,^^^^ 
oytajjehalf^and  he  is  the  sole  person  who  has  the  right  to 
bring  a  sn.t  to  recover  Mich  property.  Would  it  not  be  most 
unf.rr  and  anomalous  that  under  such  circumstances  time  should 
he  held  to  run  against  the  institution  from  the  date  of  the 
alienation  ? 

Another  argument  in  support  of  plaintiff's  contention  that 
the  present  suit  is  not  ba.red  is  that  under  Article  144  time 
begins  to  run  only  "from  the  date  when  the  possession  of 
the  defendant  becomes  adverse  to  the  plaintiff."  The  Limit 
at,on  Act  must  be  construed  strictly  and  the  expression  «  plain- 
t.ff  must  be  taken  to  mean  either  the  present  plaintiff  him- 
self or  «  any  person  from  or  through  whom  the  plaintiff  derives 
bis  nght  to  sue"  (Section  4  of  the  Limitation  Act)- 
Obviously  defendants'  possession  did  not  become  adverse  to 
plaintiff  himself  till  the  d.te  when  plaintiff  was  appointed 
mahant,  that  is,  in  1S94,  and  the  raft  was  instituted  within 
12   years  from   that   date. 

Then  was  tb*  defendants'  possession  adverse  to  any  person 
from  or  through  whom  p'aintiff  derives  his  right  to  sue?  He 
does  not  derive  this  right  to  sue  from  or  through  the  late 
mahant,  Hira  Sin^h,  and  presumably  he  does  not  derive  it 
from  or  through  the  institution  He  derives  it  from  the  Peshnu- 
nas  who  by  appointing  him  mahant  conferred  upon  him  all 
the  powers  and  duties  of  that  office.  But  the  Peshaurias, 
though  they  can  appoint  a  mahant,  have  no  power  to  sue 
themselves  for  rco very  of  possession  of  tvnqf  property,  nor  are 
they  entitled  as  worshippers  to  hold  possession  of  such  pro- 
perty. Clearly,  therefore,  the  defen  lints'  possession  was  not 
adverse  to  them.  How  then  cau  it  bo  said  to  be  adverse 
to  plaintiff   who   derives    his   right  to  sue    from    them  ? 

Bat  while  we  are  at  present  inclined  to  the  view  that 
the  suit  is  not  barred,  we  hesitate  in  face  of  the  authorities 
relied   oa  by    Mr.  B-echey,   to  como    to  a  definite  decision  noon 


xt     „,.  [  RicoaD 
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' ~  o-     i        t0*  in   «.  Full  Bench  the  ques- 

Gorakb    Ram,   the    present   suit   »   barred   b      tim o r 

Lon;  the     answer      o    ih.  J  ^  ^  ^^ 

[of  actional  on  the  date  oth.pp  .;nd„    would 


the    question     whether    plaintiff,     cause 
lh«  date  of  his  appointment  to  the  mahantehiV. 
loi  action  arose  on  the  date  ot  mi    PI  m;8ioinder    would 

If  it   did,  the    objection    on  the   ground    of    mis.ioina 
seemingly  fail  (Mussanvnat  Rattan  Earn  v.  Badna  (  )  )• 

We     might    add   that   Mr.    Beechey    argues    that   even 
hi.  Infs  U-n   did  not  become 

♦  •  -    !    certainly   assumed  that   character    in  1889  when 
ahenahon,   it  certain  y  ^^  ^    Ae. 

?   TToLl   Ratnot    having   pealed    against   the 

iT^-o^^ "p.-Jt-  tJ  time  the  Peshaurias 
lost  their  rights?  What  porpose  would  then  be  served 
by  such   declaratory   decrees? 

Upon  the  reference  to  the  Full  Bench  the   foUowing     judg- 
ment   was  delivered  : 

asked    to    give   an  opinion     are: 

m     Whether   the  suit  is  barred  by  limitation  ; 

*  ;  ,   -  «.   j-     i„B,d    camei    of  action  which 

(2)     Whether   the  plaint   dnclosid   cause. 

The    second    question   is    easily 

odiously  founded  on  a  -^  ^  and  2  have  wrong 
PUintiff's  allegation  is  that  defendant^  ^  ^ 

fnlly  taken  possession  of  the  jW^  j  L  400  *  I* 
tW  have  obtained  for  themse>ve  a  «£  ^^  ^ 
tiDg   the   said   property   to  some  of  the       ^      ^  ^     q{ 

accordingly  prays  for  a  e°  de{endant8  No8.  ,  and  1 
the  property  and  for  Rs.  W  whu^ht  for 

hftTe     so    realised.     In   °^  J^'je  ^^     Thl8 

^session    of     the  P^"^   andP8o  construed   H  does 

irrr;  ::::^-  -  -  -**—>-? 

of   causes  of   action.         ^_______ 
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Upon  the  first  question,  Mr.  Beechey,  for  appellant, 
relied  npon  the  authorities  cited  in  the  referring  order  nnA  npon 
Articles  134  and  144  of  the  second  schedule  to  the  Limitation 
Act,  1877.  Before  the  Divisional  Brnch  the  learnt  d  counsel 
apparently  repudiated  the  applicability  of  Article  134,  hut  he 
has,  in  arg'iing  the  case  before  us,  relied  more  on  that  Article 
than  on  Article  144,  and  the  authorities  cited  by  him  deal  almost 
entirely  with  the  const --uction  and  proper  interpretation  of  the 
former  Article. 

The  learned  counsel's  principal  authority  is  the  decision 
of  their  Lordships  of  the  Privy  Council  in  the  case  Qanasam- 
banda  Pandora  v.  Vein  Panda, -am  (l).  Mr.  Beechey  strenuonsly 
contended  that  this  case  was  entirely  in  point  and  that  it 
disposed  of  the  question  now  before  us.  Of  course,  if  the 
ruling  in  question  had  been  in  point,  we  should  have  had 
no  hesitation  in  accepting  it  as  final  and  conclusive.  But, 
in  our  opinion,  it  is  in  no  way  relevant.  The  alienation  in 
that  case,  which  the  plaintiff,  Vein,  sought  to  impeach,  had 
been  effected  by  his  father,  Natoraja,  and  in  the  plaint  it 
was  stated  that  the  endowment  was  founded  by  the  ancestors 
of  the  plaintiff  and  one  Chockalinga  (whose  right  to  impeach 
the  alienation  had,  as  their  Lordships  found,  been  extinguished 
long  before  the  suit),  "  and  it  was  arranged  by  them  that 
"  only  the  members  of  their  family  should  hereditarily  hold 
"  the  properties  which  were  their  family  property,  and  from 
"  the  income  thereof  conduct  the  worship  and  charities  connect- 
"  ed  with    the   temple." 

The  plaintiff  accordingly  prayed  that  his  right  might 
be  declared  to  the  sole  management  of  the  temple,  or  if  he 
was  held  not  to  be  entitled  to  the  sole  management,  that  he 
might  be  held  entitled  to  it  jointly  with  the  defendant.  The 
judgment  of  their  Lordship's  proceeds  :  "  The  contention  on 
"behalf  of  Velu  befoie  their  lordships  has  been  that  he  does 
"  not  derive  his  right  to  sue  from  or  through  Natoraja  ;  that 
"on  his  death  in  1&84  a  fresh  right  accrued  to  Vela  and  the 
"  period  of  limitation  then  began."  This  contention  their 
Lordships  held  to  be  untenable  inasmuch  as  Vein,  the  plaintiff, 
could  "only  be  entitled  as  heir  to  his  father,  Natoraja,  and 
"consequently  his  suit  is  barred  by  Aiticlo  124."  In  other 
words,  in  tho  oase  before  their  Lordships,  the  plaintiff's  rights 
were  derived  from  his  father,  the  endowment  being  hereditary 
in  the  family,  and  as  the  latter's  rights  were  barred,  the  plaintiff's 

(')  l.L.  R.,XZl  1 1  Mad.,  27 1. 
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rights  were  equally  birred.  la  the  present  case  the  plaintiff 
does  not  allege  that  he  drives  his  right  to  sue  from  or  through 
the  last  mahant.  The  endowment  is  not  hereditary  in  a  family, 
and  the  plaintiff  in  no  sense  derives  his  rights  from  the  last 
mahant.  He  has  been  appointed  mahant  on  the  death  of  the 
last  mahant,  by  the  Peshaurian  community  who,  according 
to  the  finding  of  the  Divisional  Bench,  are  the  authority 
competent  to  appoint  a  successor  to  a  deceased  mahant.  He 
is  not,  therefore,  the  heir  of  the  deceased  in  the  sense 
that  Velu   was  the  heir  of  Natoraja. 

The   decision   in  Cbianasambanda's  case  is  thus  not  relevaut, 
and     does     not     in    any     way    help   the    appellant.     Then   as 
regards    the   applicability    of   Article    131     of    the    Limitation 
Act,    there    is,     we     find,    a   large    array   of    authority,    viz., 
Nilmony   Singh   v.    Jagahandhu   Roy    (}),   Bam  Kanai  Qhoxh  v. 
Hari   Narayan    Singh   (~),    Shama    Gharan    Nandi   v.  Abhiram 
Goswami   (3),  Behari   Lai   v.  Muhammad  Muttaki  (4),    in  favour 
of     the    proposition    that   this    article    is    applicable   to  cases 
where  the  plaintiff  seek*  to  recover  possession  of   <:  immoveable 
"  property  conveyed  or  bequeathed   in  trust  or  mortgaged  "  and 
afterwards  leased  or  mortgaged  from    the  trustee  or  mortgagee, 
the  ratio  decidendi   in  these   cases  baing   that   the  word  "  pur- 
chased "  as  used  iu  this  article  is  used  in  the  sense  in  which  that 
word  is  technically   nnlerstood   in    English    law.     With    every 
deference  we  are  unable  to  accept    this  view.     Assuming  in  the 
present  case  that  the  property  in   suit  was  "  property  conveyed 
or  bequeathed  in  trust,"    (which   is  by  no    means    proved),    we 
cannot  hold   that  the    mortgige  of  it  by   the    trustee    for   the 
time  being   constitutes   the   mortgagee    "  a  purchaser  "    within 
the  meaning  and  for   the    purposes   of   tho  article.     Words    and 
expressions  used   in   the    Limitation   Act    have    to   be    strictly 
construed,  and  the   word  "  purchased,"  in  tbe  ordinary   accepta- 
tion of  that  term,  does  not,  an!    cannot,    include  anything  short 
of  nn    absolute  alienation   of   the   title  to    the    property.     The 
framers  of  tbe  Act  were  obviously    fully  alive  to  the  distinction 
between  the  various  forms  of  alienation.     In   Article  133,  which 
deals  with   the  similar  form   of   alienation,  when  tbe    property 
concerned  is  moveable,    the   expression    used     is  "  bought,"  and 
it  is  admitted  on  all  hands  that  the    word  "  purchaser"  as  used 
in  Articles  136,  137  and  138  maaus  a  person  who  actually  buys 
the    property  outright  aud   not  a  person   to    whom  the  property 


(•)  I.  L.  R.,  XXIII  Gale.,  536.         (3)  I.L.R,  XXXHl  Calc,  511 
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is  merely   mortgaged    or    leased.     We    are    ourselves    uoable  to 
accept    the  argument    that    in    one    particular    Article    the    word 
'•  purchase  "  is  used  ia  the  technical  S3us3  of  the  English  law  and 
that  in  other  Articles  it  U  used  in   its  ordinary  dictionary    sense. 
As  po.nted  out    hy  Davies,    J.,    in    his    dissenting   judgment  in 
Manavikraman  Ettan    Thamburan  v.  Ammu  0),  to  hold  otherwise 
would  be  to   open  the    door    to    fraud    as    well    as    to    render   it 
possible  for  the     perpetration    of  grave   injustice    in  many  cases. 
(See  al-o  per  Aikman,  J.,  in  Behari Lai  v.  Muhammad  Muttahi  (-), 
Muthu  v.  Kambalinga  (;),  Earn  Churn  Ternary  v.    Protap  Chandra 
Butt  (');     and    the   judgments  of    Rattigao    and    Barkley,    JJ., 
in  Azim  v.  Mahmud  (5).     We    lnld,  therefore,    that    Article    134 
is  not  applicable  to  the  case  of  a  mortgage  effected    by   a  trustee 
or   mortgagee.     The    uext    question    is  whether  the  present  suit 
is  barred  under  Article  144,    and    the  answer  to  this  question  de- 
pend* on  whether  the  present  plaintiff's  cause  of  action  accrued 
(1)  at  the  date  of  the  mortgage,  or  (2)  at  the   date  of    the  death 
of  the  mortgagor,  or  (3)    at  the   dat     of  plaintiff's  appointment 
as  mahant.     For  the  reasons   given    in    the  referring  order,    we 
hold  th»t  the  cause  of  action    accrued  to  plaintiff    when    lie  was 
appointed     mahant,   and     that    consequently    the    present   suit, 
which  was  brought  within  12  years  of  that   date,  is  within  time.' 
With  this    expression     of   opinion    we   return  the   case    to  the 
Division  Bench  for  disposal  of  the  appeal. 


No-  31- 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Kensington. 

ISHKI,-(Plainxh'f),— APPELLANT, 

Versus 

WADHAWA  AND  ANOTHER,— (Dhfbndakts),-  J  ArwLuw  Sidi. 

RESPONDENTS. 

Civil  Appeal  No.  659  of  1907. 
Uarria^-KeruSiation     by   a    Jot     husband-BevocatioH-Declaratory 

rr/rJ" : wilc  for  adaiarati°«  «•*»»«««.  *«**.««.  to 

nuaband  hid  last  his  conjugal  rights  against  her. 

Plaintiff  sued  for  a  declaration  that  neither  her  husband  defendant  No  1 
nor  the  defendant  No.  2  to  whom  he  had  sold  her  have  conjugal  rights 
«...  her.  Defendant  No.  1  pleaded  that  he  had  arranged"  ££ 
her  ,n  favour  of  defendant  No.  2,  but  as  a  fact  the  divorce  was  not  completed 
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married  to  defendant  No.   *•*"£££  498,  IndUn  Penal  Code, 
husband,  who  instituted  a  complau t  und  r  .0  ^  whereaboutg. 

r;~  ;rrr;^onco0ler—  ^to^- 

qucntly  tore  up. 

u        ■♦    «A  lie  and  the  plaintiff  was  entitled  to  a  deuee 
WO.  that  the   »»*^        butPthat  tta    5o-caUed  repudiation 
as    prayed    against  defendant   NO  ^  m    tho 

b6ing  neither  clear  nor  public,  and  havin *»»'  ^.^ 

-*-  ^  ?  Xti    ^    SS\nd    the   defendant 
and    consequently    the   maina0e 
No.  1  was  not  dissolved. 

,     ,  e  nr,nh,;„   1    4    Irvine,  Divisional 

Further  appeal  from,  th*  decree  of  Oaptatn  A.  a.  J         - 

ZgeUrmUsar  Division,  dated  S9A  4^  1907' 

Ram  Bhaj  Datta,  for  appellant. 

Sohan  Lai,  for  respondents. 

The  indpnent  of  the  Court  wm  delivered  by 

.  -t  V,„    ..  wife  for  a  declaration 

Kensington,  J.-TW.   '-a   sait  by    a  wife  to 

^t^tt^-Lr^rS.er., 

.hich  relief  of   the  Und  has  beeu   *"<£  *  »^  b     the 

husband  in   M«— «B*»  J                          might  nofc    bo 

no   reason     for    supposing   that    ciro  ^ 

established  in   which    such  suit  would   1*     M  t  ^ 

a  dear  case   for   relief    would  have   to  bo  »  ^  ^ 
■f     nn„ld   be  "iven    a   declaratory   decree    w 

;*  riv.a..s-  d„,  a.— — * 

P  j  i  -?   inb    Anril    1906,  has    not 

The   deed   in  cprestion,   da  ted    lltb    ^    b  ^  ^ 
beeu   produced,  and   is   sard by ^  the  ^    ^ 

destroyed   ^shortly  a er  ^ »«  ^  d,   b 

Appelate   Court   .pea  .  0     ^    ^  ,;  ^    the 

fth  is   no     correc t     A H    t  ^^   ^  „f 


this   is    not.   coum^-  contents,    consisting   »' 

document  is  -ondary  evidence   of   ,s  -.^  ^  whom 

an  estract  ^ihVSoe  stdlsible  and  gives  some 
,t  was  written,  'lhat  evidence  s  ^  ^ 
considerable  support,  to  the  plaint  ft, .J  S  ^^  ^ 
bu8band    did     repudiate    ber^ndjrans^ ____ 
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consent,  to  the  defendant  Kesar  Singh.  We  do  not  altogether 
follow  the  learned  Divisional  Jadge  in  his  explanation  of  the 
document  a.  being  merely  a  device  by  the  husband  to  assist 
him  in  discovering  his  wife's  whereabouts.  It  is  not  clear 
how  the  arrangement  would  help  him  if  he  was  merely  endea- 
vom-ing  to  trace  his  wife,  and  we  have  a  distinct  statement  by 
the  plaintiff  that  Kesar  Singh  did  actually  make  an  unsuccessful 
attempt  to  get  possession  of  her  in  the  exercise  of  the  preposter- 
ous right   asserted    by  him  on  the  strength  of  the  document. 

It  follows  that  so  far  as  the  defendant  Kesar  Singh  is  con- 
cerned, we  have  no  hesitation  in  reversing  the  Divisional  Court's 
decree,  by  which  the  plaintiff's  suit  has  been  dismissed 
absolutely.  Kesar  Singh  has  no  sort  of  claim  against  the  woman, 
and  as  he  has  wrongly  attempted  to  assert  a  claim,  she  was 
justified  in  seeking  relief  against  him.  Moreover,  the  Divisional 
Judge  should  have  observed  that  Kesar  Singh  did  not  appeal 
to  him  from  the  decree  of  the  Gist  Court  in  plaintiff's  favour 
against  both  defendants.  The  appeal  was  by  Wadhawa  alone 
and  did  not  proceed  on  a  ground  common  to  both  defendants, 
and  the  Court  has  no  jurisdiction  to  set  aside  the  plaintiff's 
decree  against  Kesar  Singh.  To  that  extent  the  plaintiff's 
appeal  now  before  us  is  bound  to  succeed. 

The  question  whether  the  circumstances  justify  us  in  also 
allowing  the  appeal  against  the  husband  Wadhawa  is  more 
difficult.  As  is  poiuted  out  in  Lachhu  v.  Dal  Siuyh  (i), 
the  question  in  each  case  is  whether  there  has,  in  fact,  been  such 
a  repudiation  of  the  wife  by  the  husband  as  amounts  to  a 
divorce.  No  ruling  has  been  traced  taking  the  matter  farther. 
The  unreported  case  Civil  Revision  No.  1547  of  1900  (Madho 
aSain8t        '■'  lodar)     and        the      rulings 

(■I'.r' Hurry     Doss     GJiose    (-';,     i- 

Bhikaji  v.  Bukmabai  (*),  Bindav.  Kaunsilia  (*)),  referred 
to  therein  only  discuss  the  circumstances  in  which  dec 
for  restitution  of  conjugal  rights  can  bo  given  to  either 
the  husband  or  wife.  All  these  rulings  fully  recognise  that  the 
commission  of  certain  marital  offences  may  be  a  sufficient 
answer  to  such  suit  when  brought,  but  they  do  not  help  us 
to  say  how  far  the  offence,  justify  a  suit  by  the  opposite 
party    for    denial    of   conjugal   rights. 

We  might    be    prepared    to   hold  that  a  clear  and  public  re- 
pudiation   of   his  wife   by  a    Jat  should    be  t-eated   as   divorce 
the    further  question   whether   a    document    of    repudiation    was 
<>j  04  P,  ft.,  109.3.  '        ...   i   ,,   n    x  Rom    , ni 
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hM  b«.»  ».  -U.1W"-  »  "">  P«'»' »'».     ™  *t  ,  deed  ol 
repudiation   prep.r.d  .»  18*  ^ 

'■ ,he  TXL£JZ££*~  "  ia  oon' 

Section  498,    Indian    Penal    Uoa  ,  k 

grossly   injured   party. 

0„ «**.  is »-—  t'r*:^"  *  " 


eu   w   —    —  -  ulaintiff    a  declaration    iu»« 

the    defend..*   Ke.«  Bing  w,db,w.   .ill  «..d 

ber.    Tb.  ..it  »  .g»'-"">  a;'e"    cl.  tatb.    Pir.t  Court 

di»i...d.    Pl.«  ";   'X;«  ,  '  „ ^  l.™  been  ...«. »» 

B  Le.  »ot  b,  «»d».*od  h»   »,tbi»g    we    b.v.   ...d 

mi  ill.  i»  *.«-  -  *—*»«* ........ i 

a    divorce. 
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No.  32- 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  and  Mr.  Justice 

Reid. 

SHEO  NATH,— (Defendant),— APPELLANT, 

Versus  j 

PARMA  NAND  AND  OTHERS,— (Plahjtiws),—  Uppbllatb  Side, 

RESPONDENTS.  J 

Civil  Appeal  No.  £28  of  1907. 

Common  land — Partition— Suit  for  partition  of  portion  of  common 
land. 

Held,  that  a  suit  for  partition  of  a  portion  of  the  shamilat  is 
not  maintainable  and  consequently  a  purchaser  from  a  co-sharer  is  not 
entitled  to  obtain  partition  of  his  share  alone  in  the  village  common 
land. 

Further  appeal  from  the  decree  of  A.   E.    MarHneam,  Esquire, 
Divisional  Judge,  Delhi  Division,  dated  12th  December  1900. 

Shadi    Lai,  for  appellant. 

Pestonji  Dadabhai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Clark,    C.    J.— The    property   in   dispute    is   part    of   the  4^  Beer.  1907. 
shamilat  abadi  of  panah  Jadan  in  mama  Chilkana. 

Plaintiff  claims  to  have  brought  certain  shares  from  certain 
of  the  co-sharer.*,  while  Sheo  Nath,  the  principal  defendant, 
claims  to  have  bought  the  whole  plot  from  one  of  the 
co-srm-er?,  Nawrang,  who,  he  fays,  had  the  right  to  sell  as 
holding  exclusive  possp.ssion  of  the  plot,  though  admitting 
that  it  was  shamilat  panah. 

Plaintiff  sued  for  partition  and  possession  of  the  shares 
sold  to  him. 

Among  other  pleas,  defendant  Sheo  Nath  raised  the 
plea  thot  there  was  other  land  shamilat  panah,  and  that 
plaintiff  could  not  claim  partial  partition,  but  must  claim 
partition  of  the  whole  shamilat. 

It  is  established  that  there  is  other  sliamilat  panah, 
and  the  question  for  decision  is  whethor  plaintiff  can  claim 
paitition    of  a    portion  only  of  such  shamilat. 

The  shamilat  panah  is  a  form  of  joint  propei  ty.  and  the 
reasons  that  apply  to  the  partition  of  joint  property  apply  also 
to  the  paitition  of  shamlat- 
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That  by  Hindu  Law  tbere  can  be  no  partial  partition  of 
joint  property  is  clearly  established,  Haridas  Sanyal  v.  Pran 
WsLyJi}),  Venkatarana  v.  Meera  Laoai  (?),  ollowed  a 
Faiani  Konan  v.  Maskoran  {%  and  Shivmarteppa  v.  grappa  (  )• 
The  case  Subravianya  Chettyar  v.Padmanabha  Chettyar  (*) 
oa  which  Divisional  Judge  relies  in  support  of  partial 
partition,  does  not  in  fact  support  that  proposition,  it  lays 
down  that  where  one  cvsharer  has  sold  to  a  stranger,  another 
co-sharer  can  insist  on  partial  partition  as  against  that 
stranger,  who  has  been  intruded  on  the  joint  family,  but  it 
maintains  the  proposition  that  the  stranger  purchaser  could 
not  claim  partial  partition. 

For  plaintiff  Murarrao  v.  Sita  Bam  (8)  was  relied  upon, 
this  only  decided  that  where  a  partial  partition  was  not 
ohjected  to  by  any  of  the  co-sharers,  that  it  was  not 
incumbent  on  the  Court  to  insist  on  general  partition. 

In  Shadiv.  Sainditta  (*),  Sir  Meredyth  Plowden  say8 : 
a  If  a  sharer  in  joint  property  chooses  to  select  a  portion 
..0f  the  joint  property  for  partition,  and  sue  for  partition  o 
..hat  alone,  his  suit  for  partition  of  such 
,pr0eeed  without  the  assent  or  acquiescence  of  the  defendant 
-S  the  latter  object,  the  plaintiff  must  either  amend  with 
Meave  of  the  Court  so  as  to  include  the  whole  of  the  pint 
..property  or  such  less  portion  as  the  parties  agreetodrv.de, 
..  or  snbmit  to  have  his  suit  dismissed." 

It   io   also  obvious  that  to   allow  a  partial    partition  migM 

;;:rrr:"  "a  L  Act  entitled  to  nothing  in  the 
plot  of  which  partition  was  sought. 

We  hold  that  plaintiff  was  not  entitled  to  claim  partial 
partition  and  could  not  have  this  plot  alone  pardoned. 

We  accept  the  appeal  and  dismiss  the  suit    with   costs. 

Appeal  allowed. 


,.)  j  L.  B.,  XIX  Cole,  566.  <♦>  I.  *  «..  ^'J^Tl^' 

■    i'r    »    llirmid    275.  (')  1    t.K-,  JiXMad.,  267. 
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Full  Bench. 

No.  33- 
Before  Sir  William  Clark,  Kt.,  Chief  Judy, •,  Mr.  Justice 

Robertson,  and  Mr.  Justice  Kensington. 

GAA1U  AND  OTHERS,— (Plaintiffs),— PETITIONERS, 

Versus 

KARIM  KHAN  AND  OTHERS,-(DEkeNdants),- 

RESPONDENTS. 

Civil  Revision  No.  1809  of   1907. 

Haq  bua— Sn.it  far  a  declaration  that  occupancy  tenants  in  the  village 
are  not  liable  to  pay  haq  bua  dues— Jurisdiction  of  Civil  or  Revenue  Court- 
Punjab  Tenancy  Act,  1887,  Section  77  (3)   (j). 

Held,  by  the  Full  Bench,  that  a  suit  for  a  declaration  that  the  occupancy 
tenants  a™  not  liable  to  pay  haq  bua  dues  is  cognizable  by  the  Revenue  and 
not  by  the  Civil  Courts. 

Petition   for   revision  of  the   order   of  H.  Scott    Smith,  Esquire, 
Divisional  Jiohje,  Rawalpindi  Division,  dated  23rd  April  1907. 

Nanak  Chand,  for  petitioners. 

Sbah  Nawaz,  for  respondents. 

The  judgment  of  the  Full  Bench  was    delivered  by 

Robert*™,  J. -The  suit  in  this  case  as  laid  is   a  claim    for  22nd  Feby.  1908. 
8  declaration  that    the    plaintiffs,    who  are   occupancy    tenants 
resident  in  mauza  Shin  Bagh,  are  not  liable  to  pay  "door-tax  "— 
haq  bua  to  the  defendants  who  are  the  proprietors  of   the  village. 
The  question  referred  to  the  Full    Bench   is  :  — 

Is  this  suit  triable  by  a  Revenuo  or  by  a  Civil  Court  ? 

In  a  suit  between  the  same  parties,  or  some  of  them,  some 
of  the  proprietors  sued  for  a  declaration  that  they  had  a  right 
to  levy  haq  bua  at  a  certain  rate  from  the  present  plain- 
tiffs,  and  that  suit  was  held  by  a  Bench  of  this  Court  to  be 
triable  by  a  Revenue  Court.  The  judgment  has  been  printed  as 
»n  addendum  to  Raj  Sarup  v.  Hardawari  ('). 

It  is  contended  that  the  jurisdiction  of  the  Civil  Courts  in 
his  case  is  ousted  by  the  third  clause  of  Section  77  of  the 
renancy  Act,  and  sub-clause  (i),  clause  (3),  of  Section  77  runs 
a  follows  :  — 

"  The  following  suits  shall  be  instituted  in  and  heard  and 
letermined  by  Avenue  Courts,  and  no  other    Conrt  shall    take 
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cognizance  of  any  dispute  or  matter  With   respect  to   which  any 
such  suit  might  be    instituted. ' 

Sub-clause  (j)  runs  :— 

,  Suits  for  sums   payable  on  account   ofvdlage   cesses   or 

Vnltr^—  d  that,.  »  comes  within  the  term 

ftdennitesumon    ^aUegat.us   th^    ^    ^  ^  bLly   a 
by  the  defendants,  and  was  due  by  them, jo  ^ 

Revenue  Court.     In  such  a  su,t  the    J™*"  rf 

was  leviable  at  all  in  the  village  could  be  tried  a 
by  the  Kevenue  Court,    and  a W*  l«n£ ,         thisj   ^   * 
betriablesolelyan    eXclu9,vely  byaBev  ^  fe 

has  been  clearlyl^downby    b      C  *r  ,  ^   ^^   ^   ^ 

gointo   all    qae,t?a,  and    de.  ^    a  declaration 

deoUioa  oq  the  claim.     Smtebj  ^    to    be 

that   such  dues  were  ton**** ;  *^  ^  a   suit  re- 

due  and  recoverable  at  the  mome  ^      from  & 

garding   the  same  d.spu  e  -^  -^'  .„  fom  aQd   not 

claim  to  money  actually  due  out  „  fchQ  ^  fa 

ta   substance;   and  the  same    can  b e    «*  ^  ^ 

bought  by  the   P^^^ytr  tb.   payment   of  a 
cess  alleged  to  exist  m  ich  ft 

6Uit   could   be  brougut  declaration  is  of   the   same 

tliatasuitlihe  thepresen     fo     a^decU    ??  ^  ^    ^ 

nature  as  a  reply  to  a .suit  m9re  fact    that 

clearly  triable  by  a  Re-ue ^       ■  thafc    a- 

the  fWtn  °£  tl  Ite  0  an  assertion  that  a  definite  sum 
cess  is  not  W^>  »^  d°oea  not  alter  its  character,  or  g.ve 
is  payable  by  way  of  cess,  tlie  dispute  or    matter 

the  Civil  Courts  ^'^  ^  could  be  brought  under 
it8elf  iB  clear ly  one  „  *j£  ^  ^  ^  before 

Section  77  (3)(,).    We  tm  a„pported   by   ft* 

iBtriabi?y:£R;rucouHt  hl  kJI  **.& 

S  iB,  however,  contended  that  a  different  m.  -  **»* 


(2)  67  P.  B.,  1905. 
°$)'»5  P-  B'>  1807, 
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Before  dissensing  that  ruling,  we  wish  to  guard  against 
too  wide  an  interpretation  of  the  meaning;  of  Section  77  (3), 
and  of  what  is  laid  down  in  this    judgment. 

While  we  hold  that  declaratory  suits,  whioh  clearly  differ 
in  form  only  from  snits  for  money  already  due  and  clearly 
cognizable  by  a  Revenue  Court  only,  are  also  triable  by  a 
Revenue  Court,  we  are  very  far  from  laying  down  that  every 
declaratory  suit,  in  regard  to  every  matter  in  regard  to  which 
some  kind  of  suit  can  be  tried  exclusively  by  a  Revenue  Court, 
is  also  necessarily  triable  only  in  a  Ravenue  Court.  It  has 
always  in  every  particular  case  to  be  shown  th»t  th9  jurisdiction 
of  the  Civil  Courts,  which  primi  facie  exists,  has  been  specifi- 
cally ousted.  We  find,  on  examining  the  ruling  in  Sheikh 
Muhammad  v.  Haiib  Khan  for  instance,  that  the  suit  there  was 
of  a  different  nature  from  the  one  before  us.  In  that  suit  it 
was  contended  that,  although  certain  cesses  were  payable,  the 
plaintiffs  were  not  themselves  liable  to  payment  by  reason  of 
not  belonging  to  the  classes  from  which  payment  could  be 
claimed.  That  case  is,  therefore,  distinguishable  from  the 
present  one.  Each  case  must  be  considered  on  its  own  merits, 
and  it  may  be  laid  down,  as  a  broad  general  principle,  that  the 
jurisdiction  of  the  Civil  Courts  is  only  ousted  by  Section  77 
of  the  Tenancy  Act  in  regard  to  snch  classes  of  cases  as  are 
slearly  actually  covered  by  the  precise  terms  of  one  or  other 
if  the  clauses  of  that  section,  or  which  are  clearly  in  sub- 
itanoe  identical  with  the  oliuies  civered  by  the  clauses  of 
that  section,  though  differing  in   form. 

We  are  of  opinion  that  the  suit  now  before  us  was 
;riable  by  a  Revenuo  Court,  and  the  application  for  revision 
stands  dismissed   with  costs  accordingly. 

Application  dismisssd. 

No~34. 

Before  Mr.  Justice  Reid, 

OHAN  LAL  AND  OTHERS,— (Defendants),— APPELLANTS 

Versus 

JAXKI,— (Plaintiff),— and  JOWALI  AND  OTHERS,  \  Amilutji  Sim. 

(Defendants),— RESPO  S  DENTS. 

Civil  Appeal  No.  1002  of  1907. 

Mortgage— Birt — Enjoyment    of  birt  by   one   heir   of  mortgages   adversely 
o(her    hein—Ertinguiihment  of  title  of  rivil  heir*— Limitation  Act,  1877, 

e«on29,  and  Article  U8. 
Beld,  that  inasmuch  as  a  mortgage  of  birt  rights  is  a  mortgage  of 

lovable  property,  its  enjoyment  adversely  in  his  owa  right  for  mora  than 
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twelve  years  by  a  representative  of  the  original  ^^^aI^I 
title  of  the  rival   claimants  to  the  subject  matter  of  the  mortgage    and  debars 
them  from  claiming  any  share  of  the  sum  payable  on  redemption. 
Further  aPPealJrom  the  decree  of  8.  ^*^AJ™°* 
Divisional  Judge,  Delhi  Division,  dated  9th  June  1906. 

Jagan  Nath,  for  appellants. 

Dwarka  Pershad  and  Shamir  Chand,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  : 
M  Feoy.  1908.  H.m,  J.-This  is  a  suit  for  redemption  by   the   «*™"»^ 

'  of  the  mortgagor,  and  the  question  for   decs.on  »,  whiohj^ 

parties  claiming  to  represent  the  original  mortgagee  is  enhUrf 
[othe  mortgage-money?  The  ^^^^^ 
was  the  right  to  birt  offerings  in  Bohtak  for  5  days 

The  pleaders  for  the  defendant-respondent  attempted  to 
support  the  decree  of  the  Lower  Appellate  Court  by  the  conten- 
Ihat  the  appellants  have  no  locus  standi,  „nd  should  no, 
have  been  impleaded  on  their  own  application,  being  .  i tied 
to  sue  the  defendant-respondent  separately  for  so  much  of  the 
rao.tgage-money  as  might  be  realized  by  the  latter. 

This  contention  has,  in  my  opinion,  no  force,   the .appellants 

— *  ^  "  in8ot  tS£££2«& 

entitled  to  be  parties   to  the   suit.     The  reap  ^ 

appellants   and   the  defen  -t-respoudent  co u       be 

the  suit,   and  the  refusal  to  implead   the  tonne 

have  led  to   further  litigation.     «n   the  merits   I  ~  «» 

for   interference   with  the   learned    Div.sional  Jad  e 

tnat   the     defendaot-rcpondent,     P-6^,,;,^  J  vested 

0Ithe  right  to  UH    adversely   to  ^  Ike  mortgage- 

in  him  a  right,  indefeasible   by  the  appeuau    , 

property,  «»dth.t   Art.ol.   11S  "' "'  ,    ,„d  „„  ...horily 

CW  C)  cited  for  the  appellants,  is  distingu.shable,  the   u,t  deal 
(jiiana  (  ).  „«„*  Jninnotion  to  restrain   'he 

' ^77^^..  73.  l«>  »  P-  R'.   1901- 
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no  one  within  a  certain  area,  except  the  plaintiff's  family,  had 
any  right  to  recover  the  fame.  It  was  held  that  the  rights  of 
Jujmaus  to  select  their  own  Acharaj  could  not  be  fettered. 

Rights  of  rival  claimants  to  the  subject  matter  of  a  mort- 
gage are  obviously  on  a  footing  differing  from  that  of  rival 
claimants  to  take  bi'rt  from  a  certain  Jujraan,  inasmuch  as  the 
person  in  the  shoes  of  the  mortgagee  was  entitled  to  the  mort- 
gage-money on  redemption.  The  logical  result  of  a  mortgage 
of  birt  rights,  being  on  the  footing  of  a  mortgage  of  immovable 
property,  is,  in  my  opinion,  tin  application  of  Section  28  of 
thfr  Limitation  Act  to  a  claim  to  a  mortgagee's  rights  in  birt; 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

No-  35. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  and  Mr.  Justice  Reid. 

ISHEll  PARSHAD  AND  OTHERS,— (Defooants),— 

APPELLANTS, 

Versus  I 

BASHESHAR  NATH  AND  ANOTBER,_(Pu,xt,Ffs)  -  Appbu 

RESPONDENTS.  \ 

Civil  Appeal  No.  171  of  1907. 

Custom-Pre-emption-Pre^mptwn  on.  mle  ofhm„e  property  -Kucha 
Pal,  R-un,  Delhi   City-Joint  Bind*  -  ..  ,„  ,-„  p,t,,enrt  ^^ 

—Pre-emption  Act,  1905,  Secti  >n  13  (1  i  ,7>. 

round,  that  the  custom  of  pre-emption  ia  reject  of  sales  of  house  pro- 
perty basei  on  vicinago  exists  in  Kucha  Pati  Ram  of  Delhi  City. 

Held,  that  where  the  property  on  the  ownership  of  which  the  right  to  pre- 
empt is  based  belongs  to  a  joint  Hindu  family,  the  right  of  pre-emption  vests 
under  clause  7  of  Section  13  of  the  Preemption  Act,  1905,  in  every  co-sharer 
in  such  property. 

Further  appeal  from  the  decree  of   A.  K.  Martineau,   Esquire 
Divisional  Judge,  Delhi  Division,  dot,  I  22nd  Dec  mber  1906.' 

Shadi  Lai,  for  appellants. 

Dwarka  Dai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Rem,  J  -The  Gr8«  qnestion  for  consideration  is  whether  the  4th  Febu 
plaintiff-respondent  has  ,,,  the  right  of  preoptic 

by  reason  of  vi.-inaoe  exist-  in  re.pect  of  the  house  sold. 

The  contention  that  Kncha  Pati  Ram,  in  which  the  hoUqo 
isaitu.t^,    is   a    separate  sub-division     of    Delhi    City   for 
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purposes  of  pre-empUonha,  no  force.  No  «***  »  .npp™* 
of  the  contention  ha.  been  cited,  and  the  re0ogo,tmn  o  -.h, 
lanes  or  streets  as  sab-divisions  is  ohviouslv  opposed  to  th 
principle  governing  ««»  for  pre-emption  in  town,,  and  would 
L^endto  promote  ligation  end  nnoe^nty  a,  to  ngh* 
in  property.  o| 

Three   instances  of  the  exercise  of  the   ricrht  in   ™PM _ 
house,    in  street,    or  lane,    opening   on  to  the  **   ?£  ~ 
and  verV  near  «  in  1888    and  1902    had   been   ««*£*j£ 
in  each  case  the  parfies   to  the  snit  .ere  tanM  -« 
0f  *«*.  Pati  Ram.     In  *Mh  B«r  v.  Watate  Be,am  <■).  ,t  was 
held  that  pre-emption  in  reject  of  sales  of  houaesby    reason    o 
v!cina,e  prevailed  in  KurU  Ahal  Khan  of  Delhi  0£  -^h 
instances  in   neighboring   snb-divis,ons    and ^   n  ^      £ 
relevant  in  support  of  the  exis  »*»*££ ^  *  ^   right 
found  that  in  1836  sixty  instances  of  the  ex stenc 
i0  various   parts   of     the  city    were  e stabl  si ed      We 
hesitation  in  holding  that  the  existence  of  the  r,ght        w»p 
of  the  house  sold  has  been  established. 

The  evidence  on  the  reed  satins  «  ^Y^uT^y', 
respondent  and  his  father  are  members of  a  ,om  H^  ^ 
aadthat   the  respondent,  as  a  co-sharer-   he  r  ^ 

adjoins   the  house  sold,   cauexerc.se  the  right  J :   P  V 

unless   the   right  of   the   purchaser,  ^  ^ *»• 
satisfied  that  the  purchase    -^.^J     and  the 
on  behalf  of   the  temple   which  «^^£«   build  on 
mere  fact  that  they   intended  to  use   th  at ^  h  us  ^  ^ 

Us   site,  a  dhvmsala  in  connection    with  the   temp 
give  them   a  right  of   pre-emption.     ^  J^^d  it  h« 
own  houses  adjacent  to  the  house  P«°^  *  ^  We 

not  been  established   **%£%£*££  *J     ^ 
concur  in  the   concurren    fi  ^  ^^^     expressed 

„o»la  be  «rri™i  »t  by  farther  inquiry. 

Th.  .ppwu.«.  „a  u  a—  .»  —^  ^.^ 


that 
sum 
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No.  36- 

Before  Sir    William  Clark,  St.,  Chief  Judge. 
PREMJI  KHETSEY,— (Defendant),— PETITIONER,  _ 

Versus  I 

GHULAU  SARWAR  KHAN,— (Plaintiff),— RESPONDENT.    \ 
Civil  RevisioQ  No.  426  of  1907. 

Jurisdiction— Place  of  suing— Contract  for  supply  of  goods— Place  where 
performance  was  to  be  completed — Civil  Procedure  Code,  1882,  Section  17. 

A  merchant  at  Lahore  sent  a  certain  sum  of  money  as  an  advance  to  a  firm 
in  Cochin  for  certain  goods,  under  a  contract  which  provided  that  the  firm 
would  draw  bills  for  the  balance  due  to  them  under  the  contract  upon 
the  remitter's  firm  at  Lahore  and  negotiate  them  with  any  banker, 
which  bills  the  remitter  undertook  to  pay  and  retire  at  maturity. 

Held,  that  a  suit  for  the  refund  of  the  money  advanced  and  damages  duo 
on  the  breach  of  the  contract  against  the  Cochin  firm  on  account  of  the  goods 
not  being  shipped  lay  at  Lahore,  where  the  payment  of  the  balance  was 
to  be  made,  as  that  was  the  place  where  the  performance  of  the  contract 
was  to  be  completed  within  the  meaning  of  clause  i,ii)  of  Explanations  to 
Section  17  of  the  Civil  Procedure  Code. 

Petition  for   revision   of    the   order    of  F.    T.   Dixon,     Esquire, 
Divisional  Judge,  Lahore  Division,  dated  30th  May   1906. 

Hari  Chand,  for  petitioner. 

Oertel,  for  respondent. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Clark,  C.  J.— Plaintiff  is  a  resident   of  Lahore  and  defend-    24th  Jany.  1908. 
ant  a  resident  of  Cochin. 

Ou  5th  Sapteaibsr  l'JQ'-i  the  parties  made  a  contract,  under 
which  defendant  w*3  t  J  supply  plaintiff  with  certain  goods  and 
send  them  off  for  Lahore  within  one  month.  The  price  fixed 
was  Rs.  2,019,  and  plaintiff  paid  Rs.  1,000  down,  and  the 
balance  was  to  be  paid  by  a  bill  drawn  by  defendant  on  plaintiff's 
firm  at  Lahore. 

The  goods  were  not  despatched,  and  plaintiff  sues  defendant 
for  the  Rs.  1,000  advanced  and  Rs.  500  damages,  and  the  question 
is  whether  the  Lahore  Court  has  jurisdiction.  Defendant  denies 
that  the  Lahore  Courts  have  jurisdiction,  and  relies  upon 
Kamisetti  Subbiahv.  Katha  VenJcatasawmy  (').  In  the  Madras 
case  the  plaiutiff  resided  in  Kurnool,  and  defendant  in  Madras 
and   plaintiff  made    defendant    commission    agent    for   selling 

P)  J.  I.  «,  ZXyll  Had.,  866. 
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plaintiff  goods,  which  he  scut  to  defendant,  and  plaintiff  claimed 
damans  on  the    allegation  that    defendant   had  sold    the  goods 
at  improper   rates    without     the   instruction   of    plaintiff.     The 
contract  had   been  made  in  Madras,  and    it  was  held  that  under 
Section    17,  Explanation    III,    Civil    Procedure  Code,    the  cause 
of  action  did  not  arise  in  Kuruool,    and  that  the   suit  could  not 
be     brought    there.     It   was    held   that   the      amount    claimed 
was  in  the    nature   of  damages  for  alleged  breach    of  contract 
and    not  an   amount  payable  in  performance  of  contract      The 
suit  was  considered   to    be   really   one   nnder    Section    212   of 
the   Contract  Act  for   compensation,    which  the   agent  »  bound 
to  make  to  his  principal  '<  in  respect  of  the  direct   consequences 
of    his  own  neglect,    or  want  of  skill    or  misconduct.'      The  suit 
was,  therefore,   of  an  entirely    different  kind  from    the    present 
suit,  wh.ch    is    based  on    the   breach   of    one   specific    contract 
for 'the  sale  of    goods,  ani  for    the  return    of    money    advanced 
under  that  contract  and  for  damages  arising  out  of  the  breach. 
The  material  part  of  the  contract  runs  as  follows  :- 
»  The  total  value  of  above  goods  on  the  terms  of  f.o.h.  Cochin 
«  amounts    to   Rs.    2,019,     against    which    amount    we  hereby 
"deposit    with  you    the  sum  of  Rs.   1,000    (one   thousand  only) 
"as   advance   free  of  interest,  and   for  the    balance  of  Rs.  1,019 
"as    well   as   freight     and   insurance   by     Cotia    or    Fattamar 
"to   Bombay    and    the    transport    and    insurance    charges    by 
»  rail  from  Bombay  to  Lahore  together  with  the  bank  exchange, 
«  we  agree  that  you  draw  upon  our  firm  at  Lahore   at    15    days' 
..  Bi^ht   payment  against   railway   receipt   after   the   arrival   of 
"goods   at  Lahore,  that   you  negotiate  such  bills  with  any   bank 
«  or  bankers   and  we    agree  to  pay  and  retire  same  at  maturity 
«  and  to  take  delivery  of  the  rail  receipt  ". 

The  first  question  for  consideration  is,  whether  within  the 
meaning  of  Explanation  III  (2),  Section  17,  Civil  Procedure 
Code,  Lahore  was  the  place  where  the  contract  was  to  be 
performed  or  performance  thereof  completed. 

Defendant  was  to  despatch  the  goods  to  Lahore,  and 
plaintiff  indicated  the  mode  of  despatch,  so  far  as  to  say  that 
they  were  to  be  sent  from  Cochin  to  Bombay  by  some  sort  of 
country  boat,  and  from  Bombay  to  Lahore  by  rail.  It  appears, 
then,  that  defendant  was  not  bound  to  deliver  the  good. .in 
Lahore,  but  only  to  the  country  boat  at  Cochin  {u,leBasecl-and 
Co  v.  JM*»0  and  Sectionjn_of  thejontrac^  Act), 
(>)  70  P.  B.,  1906. 
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and   as  far   as  the    delivery  of    the  goods   is  concerned   Inhore  ] 
was  not  the  place  where  the  contract  was  to  be  performed. 

Was    the  balance  of  the   price  to  be  paid  in  Lahore   and  ia   1/ 
that  a  completion  of  the  performance  of  the  contract  F 

The  balance  was  to  be  paid  by  bills  drawn  upon~tbe  firm 
at  Lahore,  which  might  be  negotiated  by  defendant  with  any 
banker.  The  fact  that  defendant  could  negotiate  the  bills 
with  any  banker  does  not  prevent  the  ultimate  payment 
being  at  Lahore  (vide  Dhanraj  v.  Gobind  Bam  (1).),  Payment  was 
thus  due  in  Lahore,  and  payment  of  price  is  part  performance 
of  the  contract  as  held  in  Bdseck  v.  Mandlestan  (2),  and  the  case 
comes  within  Explanation  III  (2). 

It  seems  to  me,  also  to  come,  within  Explanation  III  (3). 
It  is  true  that  under  the  contract  neither  the  Rs.  1,000  advance 
nor  the  Rs.  500  damages  was  expressly  made  payable  at  Lahore. 
Yet  I  think  at  least  the  Rs.  l,UO0  was  impliedly  made  payable 
in  Lah  >re,  if  the  contract  fell  through. 

Where,  as  shown,  above,  more  than  half  of  the  total  price, 
Rs.  2,019,  was  made  payable  in  Lahore,  it  is  a  fair  inference  that 
the  other  half,  if  it  became  payable,  would  be  payable  in  Lahore. 

Holding  that  the  Lahore  Court  had  jurisdiction  I  dismiss 
the  nppe<l  with  costs. 

Appeal  dismisied. 

No.  37- 

Before  Mr.  Justice  Kensington  and  Mr.  Justice  Johnstone. 
FAZALDAD  KHAN,— (Plaintiff) -APPELLANT, 

Versus  }  Appbllatb  Sim. 

SAWAN  SINGH  AND  ANOTHER,-(Defindant8),— 
RESPONDENTS. 

Civil  Appeal  No.  1112  of  1907. 

Pre-emption—  Sale  o!  property  mortgaged  to  plaintiff— Acceptance  of  mart- 
gage-monti  '  .  vendee— Waiver. 

n»ld,  that  the  mere  acceptance  of  his  money  by  a  mortgagee  from  th« 
vendee,  or  his  silence  at  the  time  to  express  a  desire  to  purchase  or  delay  in 
ailing,  is  not  a  waiver  of  his  right  to  claim  pre-emption  and  did  not  equitably 
eatop  him  from  a* ?erting  his  pre-emptive  right. 

(>)  1  Bom.  L.  R.,  76.  (')  70  P  R.,  1906. 
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Chandras  v.  Itbar  Khan  (*)  not  approved. 
f^awalfrom  the  decree  of  Khan  ^£££ 
Divisional  Judge,  Jhelum  Division,  dated  10ft  July 

Nanak  Chand,  for  appellant. 

Gur  Charan  Singh,  for  respondent.. 

The  judgment  of  the  Court  was  delivered  hy 

rdpffind»nt     No.     1),    Muhammad     Khan    (aeieuuu 
(defendant     no.      ;,  h  S0I18 

and  Mahdi  Khan    (not   a   party    to  this  juitj. 
owned    332   Mnals   of    land   in    «   Pmanwal,     tahsil  Prod 
DadanKhau,     This  la 


owned    332   kanals   oi    lana   ».     _^ -  ■  ■ 


v»rio».  pi~.«-  r"o;.*,.t»o»P»y.>.-''>'B'-1'9M- 
Th„„o„y  w.   a»y  P-d  d  th>1  bJ  ,ccepli„g 

P::.:;iOT;  »a^  *-.  »*  *.  i. «—■ 

favour  dismissed  plaintiff's  suit. 

T   is  further  appeal  hy  plaintiff    impugns   that    finding,  and 

]  his  run  ( p  question    now  in    dispute 

th6  qU6t:plr      Th:aUeged  waiver  is  said  hy   vendee's 

between   **^       of  ^J^  the    facts  from    which  it  is 

Tf    red    big  the  acceptance  by  plaintilf    of   his    share 
to  be  inferred    being  i  ^    the     t)mo    fts 

of  the   »«*^7;  apb;:lption,    delay    in  suing    for 

^  mLttnd   he   cLumslce    that  plaintiff    even   allowed 
lu^oUhe  mortgage  and  partial  redempuon. 

^  f  jUnowd  to  hold  that  this  amounts  to  proof   ot 

*"5S.M^1^-'  »-•  »'■«•■"»'■'• 

„„.„.     P1»°™  bi        Th6  oS.r  „„  made  with.. 
"                         (»)  154  P.  I.  B.,  1906. 
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stage  a  plaintiff,  to  whom  the  law  allows  12  months  to  make 
up  his  mind  whether  he  will  sue  or  not,  is  bound  to  announce 
to  the  world,  or  to  the  vendee,  what  he  proposes  to  do.  Even 
if  at  the  time  he  had  made  up  his  mind  to  sne  when 
he  could  arrange  for  the  necessary  funds,  or  wheu  it  should 
otherwise  be  convenient,  we  do  not  see  that  he  was  called  upon 
to  inform  the  vendee  of  his  intention,  and  so  give  the  venlea 
time  to  pass  the  land  on  to  another  person  before  plaintiff's 
unit  could  be  filod. 

Equally  we  do  not  think  the  delay  in  suing  is  material. 
The  authorities  cited  before  us  are  the  following  : — 
(t)     Bdica    Lehna    Singh  V.    Jagan   Nath   (1),     iu    whioh    the 
mortgagee   himself  demanded    his  money  from  the    vendor,     and 
waiver  was  held  established. 

fit)  Chandras  v.  Itbar  Khan  (2),  iu  which  vendee  sent 
a  formal  notice  to  mortgagee  that  he  (vendee)  had  bought  and 
that  he  (mortgagee)  should  take  his  money,  and  waiver  was 
inferred  by  the  Court. 

(Hi)  Ahmail  AH  v.  Najam-un-nisa  (s),  in  which  it  was 
held  that  mere  acceptance  of  his  money  by  mortgagee  from 
vendee  is  no  waiver  of  right  of  pre-emption. 

(*»)  Shian  Sundar  v.  Amanat  Began  (*j,  where  there  was 
a  suit  for  redemption  against  the  mortgagee  by  the  vendee, 
and  mortgagee,  saying  nothing  about  his  intention  to  sue  for 
pre-emption,  merely  pleaded  unsuccessfully  to  the  jurisdiction 
and  got  the  suit  dismissed.  Here,  too.no  waiver  was  inferred 
by  the  Court. 

(r)  Partab  Singh  v.  Rattan  Singh(s),  in  which  there  was 
6rst  a  mortgage  to  defendant,  then  a  sale  to  plaintiff,  and 
then  a  sale  by  owner  to  defendaut,  and,  plaintiff  suing  for 
possession  under  his  pnrchaso,  defendant  pleaded  that  that 
purchase  was  invalid,  and  also  pleaded  that  he  was  entitled 
to  a  riyht  of  pro-emption,  whereupon  the  Court  held  that  the 
latter  plea  wasnoanssver  to  the  suit,  and  defendant  must  sue 
separately  for  pre  eruption. 

The  distinction  between  the  b'rst  of  these  cases  and  the 
case  before  ns  is  obvious,  for  iu  the  Former  the  mortgagee 
himself  positively  elected  to  recognise  the  validity  of  'ha 
frIh  by  demanding  his  own  rights  from  the  \ 

(')  138  P.  R.,  1888.  (»)  i.  All.,  L.  J.,  145. 

I*)  151  P.  L.  R.,  1906  («)  /.  L.  R.,  IX  All,  234. 

(»)  33  P.  R.,  1*84. 
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The   third  case   fe  dfaBoOy  in  favour  of  the   vie.    we  take 
md  tie  toLhca9e,  though  perhaps   only  indirectly,  »   *«-g 

it  8howa  that  the  right  of  pre-eaaptiou  is  a  nght  winch  tk 
pre-emptor  may  urge-aud  in  see  cases  must  J^^* 
ently  ot  other  questions  or  disputes  relating  to  the  property  sold. 
There  remains  the  case  of  0 kandras  v. ^  Btar  **-■  Th. 
decision  there  at  drst  sight  appears  to  amfiiot  With  oat  view, 
bnChi^y,  J.,  expressly  .ays  it  down  that  each  case  mast  be 
dinned  on  its  own  peculiar  facts.  There  *e J^aU* 
of  the  notice  to  th,  mortgagee  is  a  factor  iu  the  problem,  and 
Lther  we  are  inclined  to  hold  that  the  actaal  decs,  n  go* 
too  far.  On  the  facts  in  the  present  case  we  do  not  Hank 
waiver  cau  properly  be  inferred. 

We,  therefore,  accept  this  appeal,  set  aside  the  .finding  and 
decree  of  the  learned  Divisional  Jadge,  and  restore  the  decree 
of  the  First  Ooart.  Vendee-respondent  wdl  pay  the  costs  of 
the    plaintiff-appellant    in  the    Lower   Appellate   Court  and   in 

this  Court. 

Appeal  allowed. 


No.  38. 

Before  Mr.  Justice  Reid. 
IMAMBim,-(DEFENDANT),-APPELLANT, 

Versus 

Apellate  Sid..  \  rHULAM  HUSSAIN  AND  OTHERS,     (Plaintiffs),- 

RESPONDENTS. 


Civil  Appeal  No.  371  of  1906. 

^fT2^25  o^ Is  not   warranted  by  the  tern,  of  the 

lUS  !       la^asnotbe.  disposed  of   by  the  Court  of   first 

seoUon.masmuc    a   tbeo  Court  ^   Dol  enter   w  « 

^r^l^tr^preU.ina,  point  which  the  Lower  Afipe, 

"te  Co-t  -ad  wrongly  held  to  justify  the  remand  order. 

U,ha     Ha,n  v.     Bam   Alahur   <•)   and  lftmMMHtf     Xakhan     Dem     v. 

4sa  Sir,9h  O,  referredto 

^7^1908. '•»•  ^  6  P.  B.,  1892. 
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Uineous  Fur/her  Appeal  from  the  order  of  Captain 
R.  0.  Boe,  Divisional  Judge,  Jullundur  Division,  dated)  23rd 
March  1906. 

Sheo  Narain,  for  appellant. 

Sukh  Dial,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Rbid,  J.—  The  pleader  for  the  respondents  admits  that  the  Uth  May  1907 
order  of  remand  under  Section  562  of  the  Code  of  Civil  Pro- 
cedure  was  erroneous,  the  suit  not  having  been  decided  upon 
a  preliminary  point,  aad  that  the  remand  should  have  been 
under  Section  566,  if,  indeed,  necessary.  The  pleader  for  the 
appellant  contends,  on  the  authority  of  Maha  Earn  v.  Ram 
Uahar  Q),  that  h<3  is  entitled  to  waive  his  objection  to  the  form 
of  the  order  and  to  contest  the  decision  of  the  Lower  Appellate 
Court  on  the  questions  of  res  judicata,  bar  by  Section  43  of  the 
Code,  and  limitation,  which   the  appeal  below  involved. 

The  authority  cited  does  not  help  him.  The  reference  to 
the  Full  Bench  was  with  a  view  to  a  ruling  on  the  question 
whether  this  Court  is  bound,  on  an  appeal  under  Section 
488  (28)  of  the  Code,  to  consider  a  point  which  it  could  not 
have  considered  had  the  Lower  Appellate  Court  passed  a  decree 
instead  of  au  order  under  Section  562.  The  answer  was  in 
the  affirmative,  but  Mussammat  Makhan  Devi  v.  Am  Singh  C~), 
far  from  being  dissented  from,  was  approved.  In  that  case  it 
was  ruled  that  as  soon  as  it  is  held  that  the  remand  order 
appealed  is  not  warranted  by  the  terms  of  the  section,  inas- 
much as  the  caso  has  not  been  disposed  of  by  the  Court  of 
first  instance  upon  a  preliminary  point,  the  High  Court 
cannot  enter  upon,  or  in  any  way  deal  with,  the  spurious  pre- 
liminary point  which  the  Lower  Appellate  Court  had  wrongly 
held  to  justify  the  remand  order. 

The  anomaly  which  now  exists  in  appeals  under  Section  588, 
(28)  of  a  High  Court  having  to  consider  questions  of  fact  and 
law  in  petty  cases  would  be  aggravated  if  it  were  ruled  that  a 
partycau,  by  waiving  the  objection  to  the  form  of  the  order 
force  the  H.gh  Court  t  .  decide  points  on  which  the  Lower 
te  Court  should  decree  or  dismiss  the  appeal  before 
it,  and  in  my  opinion  that  ruling  would  be  erroneous.  The 
Full  Bench  ruling  cited  is  certainly  not  authority  for  it,  and  was 


(')  P.  R,  1903,  F. 


(')«?,  R.,  1SP2. 


9t\  Deer.  1907. 
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accordance  with  law. 

Costs  of  this  Court  will  be  costs  in  the  cause. 

Appeal  alloieti. 


No-  39- 

Before  Mr.  Justice  Johnstone. 
KESARDEVI,-(DeFEnMht),-APPELLANT, 

Versus 
PARTAP  SINGH  AND   ANOTHER,-(Platnt,fFS),- 
RESPONDENTS. 
Civil  Appeal  No.  1347  of  1907. 

a     n-vtment  of  in  testamentary    suit-Discretion-Probate    and 

ReCelVer'Ar;Z  section  55  -  CM  Procedure  Code,  1882,  Section  503. 

Administru«onAct,im,Sec ta.  ^mmUTy  ^  ^ 

Petman,  for  appellant. 

Qurcharn  Singh,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :- 

i      This  is  a  case  of  a   peculiar  nature.     Plaintiff 

J°T7        ob  te  Of  a  will  of  a  somewhat   complicated  kind, 
hashed  forprob.t    <^  ^  estate   oI  the   testator 

the   main   featare.  °V     lV'2  lakhs  of  rupees,  is  to  be   devoted 

-r"t££h£  —  ^.  -la-  both  o£  wh0T 

to   dharmarth.      1 M  t  tfa  t. 

h„,  w^^-;;  °;;  r;;j  o!  pWnt  two  ^u» 

B       Utah       oi.-,    Tto.i«  dc  uotpro.ide  forth-  - 
,.0  ...Id  bo  h,.  ho,i  tke  w.u  cM   pos 

•"'.    T"U'"  °„r.r     .  CooioH,.  ■  ood  th.ro  -  otto.  — 
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Here  and  there,  it  may  be  that  certain  bequeBts  are  clear  and 
certain  enough  to  be  enforced,  but  the  bulk  of  the  property 
18  to  be  used  for  dharmarth ;  and  it  is  more  than  doubtful 
whether  such  provisions  in  a  will  are  capable  of  being  carried 
out,  inasmuch  as  dharmarth  covers  an  infinity  of  purposes. 
Again,  plaintiff  is  nowhere  meutiuced  iu  the  will,  but  he  chums 
to  be  one  of  the  satangis,  in  consultation  with  whom  the  execu- 
tors are  to  administer  the  estate. 

In  my  opinion   a  receiver  should    not   be    appointed   to   take 
charge  of  property  in  the  hands  of  a  defendant  unless- 

(a)  there  is  a  fair  probability  of  the  suit  succeeding  ;  and 
(6)  there  is  an  allegation  that  the  defendant  is  wasting,  or 
about     to   waste,    the    property,    or    is    incapable    of 
managing  it  ;  and 

(c)  there   is   some  proof  of  this  allegation  by   affidavit   or 
otherwise. 

Here  I  can  find  none  of  these  conditions  satisfied.  I  do  not 
want  to  prejudge  the  suit,  and  so  I  will  say  nothing  as  to  (a)  ; 
but,  so  far  as  I  can  see,  the  only  complaint  in  regard  to  defend- 
act'i?  dealings  with  the  estate  is  that  with  the  help  of  her 
father  she  began  to  recover  debts  due  to  the  estate.  This  was 
no  act  of  waste  ;  this  and  her  application  for  succession 
certificate  were  acts  of  prudential  management.  Then  as 
regards  (c)  proof  tHfc-e  is  absolutely  none. 

I  accept  this  appeal  and  set  aside  the  order  appointing  a 
receiver,  which  was  quite  uncalled  for.  I  direct  that  the  Court 
below  do  release  the  property.  I  understand  that  the  succession 
certificate  case  has  been  hung  up  by  the  District  Judge.  It  should 
be  taken  in  hand  at  once,  and,  unless  some  new  and  "insurmount- 
able objection  arises,  the  certificate  should  bo  granted  to  the 
<vidow  without  delay  subject  to  the  furnishing  by  her  of  Security. 


Appeal  allowed. 


civiii  judgments-no.  4o. 


[  Eboord 


No.  40- 
Before  Mr.  Justice  Beid. 
MAM  RAJ,-(Plm™),-APPELLANT, 
(  Versus 

tBymoB  Bn      1  GoKAL  CHAND  AND  aNOTHER,-(D™akts),- 

(  RESPONDENTS. 

Civil  Revision  No.  480  of  1907. 

anil  coiitr»b«Won  to  losses. 

B<u  ltal,  h  «**  —  «~  p»-  *-  — ;  • 

cases  of  deficiency  the  parties  are  liable  to  contribute  equally. 

JaMM.  D,y  v.  MM  D,,  (*  -d  Binney  v.  IHri.  (') ,  barred  to. 
Petition  for  revisit    oftKe  decree  of  Lala  MulrajB^onal 
Judge,  Delhi  Division,  dated  Uth  November  1906. 
Gurcharan  Singh,  for  petitioner. 
Daulat  Ram,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :- 
,o<V7  Retd    J -The   point    for   decision    is   the    procedure    to    be 

™h   ^   1907,      aaopted\;0countiPng  on  dissolution  of  partnership. 

The  Lower  Appellate  Court  found  that  Mam    Raj,  petitioner, 

contributed    Rs    8,500  capital    and  had    withdrawn    Rs.  8,075 

and  that  GokalChand,   respondent,   had  contnbuted    Rs.    1050 

lal  and    mthdrawn    R,  934-9-6.     Ib»    IU,  had,  therefore 

Z  Uthdraw     Rs.   6^5,    andGoUl    Ohand   had   to     w.thdraw 

lS    The  Lower  Appellate  Court  further  found  that  Gokal   Oh.nd 

a    tl  «  firm   Rs     166-0-9,  which    more    than    exhausted   hia 

-Z   capital      The    balance,    after  deducting     Rs.  115-6-6 

rommTl6    0        isRs.  50-10-3,   which  must   be  added    to  the 

2££-*i»-.    P-W,yaokalOnana     for 

Rs  20,  M.mR»j  Wing  <«(«"««  *""■ 

TTB„,rSootio»  253   of  th.  Coolr.ct   Art  Ik.    d>»   of   o»ok 

— — 77T^^r~^.Z.,  12  ^P.  0*  (188W,  160. 
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by  the  partnership.     ln  the  absence   of  a   contract   to   the  co 

toZn  f   l°SS  W  Pr°fit  isasce^-ed  by   dividing  tke 

total  loss  or  profit    by  the  number  of  partners,  Jadobram  Bey    v. 

^W^(i)f.ndnoo«at»ctto  the  contrary  has  been  set 
nphere.  The  rale  laid  down  in  Binney  v.  Mutrie  (>),  is  that 
the  assets  of  the  partnership  will  not  suffice  to  pay  the 
-cant  of  capital  to  be  cred.ted  to  each  pa:tuol,  the  a'filncy 
>s  a  loss  of  capital,  and  " 
partners. 


to  be  borne   or  made  good   by    the 


The  assets  of  the  firm  consist  of  the  Rs.  20  for  which  the 
outstaodangs  were  purchased  by  Gokal  Chand,  and  this  8am 
mast  be  paid  to  Mam  Raj  in  reduction  of  the  sum  due  to  him 
forcap.tal.  The  balance  of  that  sum,  ,*  Rs  405  i«  »  i  7 
be  borne  e.ually  by  Mam  Raj  and  Go'kat  Ch^e  ^w, ? 
therefore,  pay  to  the  former  Rs.  20  +  202  8-0Rs.=  Rs.222-8.0. 

win  pay  the  petitioner's  coats  of  this  Court. 

Application  allowed. 
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No.  41. 

Before  Mr.  Justice  Reid. 
GUJAR,— (Defendant),  -APPELLANT, 

Versus 

L>ULA,—(Plaint,ff),— RESPONDENT. 

Civil  Reference  No.  28  of  1907. 

to,  »J  i.cogto.bl.  b;  .  CMC«.  "  "' "*  P™»b  Tra"«' 

ft.  >*™,V  J^^  B,„,  mdrkl  ^  ,  ^ 

4/7,  February  1907. 

dnefIhJie8Uit  I""   ^   a   Chamar  f°r   th9  rec°™7   of   A™    ™ 

?h  Fir1;;  rflth; topm' of  the  ■***""  ■'«>•  Tj 
Jled7ec;i:;mfindo7on  the,faf infa™f  th°  ^--5 


Rbfbbbnoe  Sin, 


RlVIIION    6lDB. 


CIVIL  JUDGMENTS-No.  42.  t  B,coW> 

-^T^T^T^b  Tenancy  Act   to   the ,   Chief -0-* 
With  a   recommendation     that   tbe    decreo    of    the   Munsif 
registered  as  that  of  an  Assistant  Collector. 

Upon  the  referenced  judgment  of  the  learned  J  adge  was 
as  follows :— 

KEiD.J.-This   is   a   suit  by   a  labourer   for  his   wages  at 
the  rate  fised  by  the  record-of-rights. 

The  fact  that    the  rate  is  used*  ££**T£ 
not  make  the  wages  payable  a  cess,  and  Section      ■  W  W 
Tenancy  Act  is  not,  in  my  opinion,  applicable. 

The  suit  is  for  the  wagos   of   a   labourer  and  is   cogmzable 
by  a  Civil  Court. 

I  return  the  record  to  the  District  Judge. 

No-  42 

Before  Mr.  Justice  Eeid. 

NAWAB  KUAN  AND  OTHERS,- (I)whdasts),- 

PETLTIONERS, 

Versus 

SEWADAS  AND  OTHERS,- (Punm^.-RESPONDENTS. 

Civil  Revision  No.  857  of  1907. 

.„..«  Court-Punjal  Tenancy  Act,  1887    Sect  on    7      M  J 

rights  in  certain  land  does  not  fall  under  dause  »J» 
Puni  ab  Tenancy  Act,  1887,  and  is  cognizable  by  a  Civil  Court. 

ZLal      Judge,      Rawalpindi     Division,      dated      1M, 
jVot'ewt-er  1906. 
DuniChand,  for  petitioners. 

The  plaintifis  sued  for  a  declaration  in  respect  of  "•*»"* 
dan  rights  in  certain  land.  The  First  Court  decreed  the 
»U  n  «.'  claim.  The  defendants  appealed  to  the  Dmsiona 
tfelth  Rawalpindi  Division,  urging  that  the  suit  was  not 
triable  by  a  Civil  Court.  The  D.visiona.  Judge,  m  dismissing 
the  appeal,  remarked  :— 

•■This  was  a  suit  by  the  plaintiff  for   a   declaratior .0 h,s 
«  .dh^HM  rights  in  certain  land,  fctor.  Nos.  26  and  175. 
*.  *  * 
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"  The  defendants  appeal.  The  first  point  raised  was  that 
"  the  suit  was  not  triable  by  a  Civil  Court,  as  it  fell  under  Section 
"  77  (d)  of  Act  XVI  of  1887. 

"  In  Malik  Auliya  Khan  v.  Belt  Ram  0),  the  Chief  Court  held 
"  that  hmuknrraridar  was  only  a  tenant  with  a  right  of  occupancy 
"  of  a  peculiarly  exalted  kind.  In  Maya  Das  v.  Malik  Aulia 
"  Khan  (*),  the  Financial  Commissioner  held  that  a  mukarraridar 
"  in  the  Rawalpindi  District  was  a  tenant,  but  there  was  a  differ- 
"  ence  between  his  status  and  that  of  an  ordinary  tenant  with  a 
"  r'sU  °f  """"W-  An  ordinary  Want  with  a  right  of  'oocu- 
^  pancy  means  one  under  Act  XVr  of  1887,  and  I  gather  from  the 
^  riding  that  a  mukarraridar  is  not  an  occupancy  tenant  to  whom 
"  the  provisions  of  that  Act  apply.  I  think,  then,  that  the 
case  was  triable  by  a  Civil  Court." 

***** 
The  defendants    then  moved  the  Chief  Court  on  the  Revision 
•ide.     The  following  judgment  was  delivered  :— 

Rem,  J. —On  the  authorities  oited  by  the  learned  Divisional  13tt  MaV  1907. 
Jndae  and  Malik  Aliyn  Khan  v.  Belt  Bam  I1),  cited  by  counsel, 
the  C.v.l  Court  has  jurisdiction.  The  fact  that  a  mukarraridar 
is  a  tenant,  not  a  sub-proprietor,  does  not  necessarily  make 
Section  77  of  the  Tenancy  Act  applicable  to  this  suit,  and  in 
Maya  Bass  v.  Malik  Aulia  Khan  (2)  it  was  held  that  mukarrari- 
dars  were  not  governed  for  purposes  of  succession  by  the 
Tenanoy  Act.     I  dismiss  the  application 

Application  dismssed. 

No  43. 

Before  Mr.  Justice  Reid. 

I-AQIR  MUHAMMAD  AND  OTRERS.-CPla.ktiffs),- 

APPELLANTS,  ) 

Venus 
MIRAN  BAKHSH,-  (DEnwDm),— RESPONDENT. 
Civil  Appeal  No.  599  of  1907. 

Bajpufs  of  Ludh,„na  Dutrict-Xuhammadan  taw. 

male,  the  Mohammadan  Rajputs  of , ho   Ludhiana  Dutrict  (who \ SE 
of  .u<*Maion  generally  are  governed  by  the  general  roles   of  agr  cult 
custom  of  the  Province)  are  governed  by  Muhammadan  Law.        ^^^ 
DayaRam  v.  Sohel  8iv9h  (»),  referred  to. 

(')  67  P.  R.,  1R90.  (t^~p  R    lg  — - 

(")  HO  P.  R.,  1906,  P.  B.  • 


Appbllatb  Side. 
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""'  Further  appeal  from  ike  decree  of  0.  L.  Dundas,  Esquire 
Divisional  Zaes  AM*  Vision,  dated  20*  *****  l™. 
Sham  Lai,  for  appellants. 
Vishnu  Singh,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :- 
Rkid,  J.-Assuming,  for   the   sake   of   argument,  that   the 
parties  are  governed  by  Customary  Law  in  matters  of    succession 
generally,  they  are,   in  my   opinion,  governed  by  Muhammadan 
Law  in  the  matter  of  succession  to  the  unpaiddower  of  a  deceased 
female,     The  only  evidence  relied   on  in  support  of   the  finding 
to  the    contrary   of   the  Lower  Appellate  Court   is  contained  in 
the  depositions  of  four  witnesses  for  the   defendant-respondent 
that   the   parties   are  governed     by   custom     under    which  the 
woman's  heirs   do  not  get  her  dower.     Not  a  single  instance   has 
been  cited  by  these  witnesses  ;    and.  as  remarked   by   LheviR,  ... 
inCivilAppeaimof  1907,   decided   on  the    18th  May  last    the 
Buonj-i-am  of    both    the   Ludhiana   and   .Tullundur  Distr.cts    is 
gilent  on  the  point.  fc 

At  page  50  of  the  Ludhiana  Customary  Law  it  is  stated  that 
«  in  this  matter  of  dower  there  is  no  local  or  tribri  custo-n. 

InBayaBamv.  Sohel  Shujh  Q),  it  was  held  that  among 
parties  ostensibly  governed  by  Customary  Law,  it  is  permissible 
to  fall  back  as  a  last  resort  on  their  personal  law  for  the  decision 
of  the  point  in  issue  where  no  definite  rule  of  Customary  Law 
applicable  to  the  case  before  the  Court  can  be  found. 

As  remarked  by  Chevis,  J.,  in  the  judgment  above  cited 
dower  is  one  thing;  the  life  interest  which  a  widow  holds  in 
her  husband's  estate  is  quite  another. 

No  general  rule  of  Customary  Law  on  the  point  has  been 
cited,  and  1  have  not  found  any  such  rule.  For  these  reasons 
I  hold  that  the  suit  must  be  decided  on  Muhammadan  Law. 

I  decree  the  appeal,  set  aside  the  decree  of  the  Lower  Appel- 
late Court,  and  remand  the  appeal  under  Section  562  of  the 
Code  of  Civil  Procedure  for  decision. 

Court  fee  on  the  memorandum  of  appeal  to  this  Oouit  will 
be  refunded  and  costs  will  be  costs  in  the  cause. 

Appeal  allowed. 


(')  110  P.  R.,  1906,  F.  B. 


April  1908.  ]  CIVIL  JDDGMENTS-No.  *4.  '     221 


Revision  Sidb. 


No-  44- 

Before  Mr.  Justice  Rattigan  and  Mr.  Justice  Lai  Chand. 

MUAZAM  SHAH,-(Pmintiff),-PETITIONBS, 

Versus 

ALAM  KHAN  AND  OTRERS, -(Defendant?),— 

RESPONDENTS. 

CivilJRevision  No.  251  of  1004. 

ttes  judicata— Decision  on  a  question  of  law— Civil  Procedure  Code,  1882, 

Section  13. 

Defendants,  being  engaged  in  litigation  with  third  parties  regarding  a 
plot  of  land,  entered  into  an  agreement  with  the  plaintiffs,  wherein  it  was 
stipulated  that  the  latter  should  undertake  to  act  as  their  agents  and  in- 
stitute an  appeal  at  their  own  expense  in  the  Chief  Court  connected  with  a 
pre-emption  case  in  consideration  of  receiving  a  half  share  of  the  land  which 
might  be  decreed  to  them.  Th3  appeal  was  successful,  but  immediately 
after  the  defendants  sued  for  the  cancellation  of  the  said  agreement  on  the 
ground  that  it  was  without,  consideration  and  unenforceable.  The  Court 
trying  that  case  decided  all  the  issues  against  the  defendants,  and  no  appeal 
was  preferred.  Plaintiffs  thereafter  instituted  the  present  suit  for  half  the 
land  in  accordance  with  the  terms  of  the  said  agreement,  and  defendants 
pleaded  that  it  was  contrary  to  law  and  procedure.  The  First  Court  held 
thatbv  reason  of  the  former  suit  this  question  was  re*  judicata,  but  on  appeal 
the  Divisional  Judge,  being  of  the  opinion  that  the  question  being  purely  one 
of  law  could  not  operate  as  res  judicata,  accepted  the  defendants'  contention. 
Beld,  that  the  judgment  in  the  previous  suit  being  a  decision  on  a  mixed 
question  of  law  and  fact  was  a  bar  to  the  present  suit.  The  agreement 
having  once  been  held  to  be  valid  as  between  the  parties,  it  was  not  open  to 
the  Court  subsequently  to  try  the  same  question   between  the  same  parties. 

Observations  by  Rattigan,  .T.,  as  to  how  far,  if  at  all,  a  decision  on  a  pure 
question  of  law  can  operate  as  re*  judicata. 

Petition  for  revision  of  the  order  of  Khan  Abdul  Ghafur  Khan, 
Divisional,  Judge   Shahpur  Division,  dated  29th  August  1903. 
Nanak  Chanrl,  for  petitioner. 
Muhammad  S'lafi,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Rattigan,  J. — The  facts  of  the  case  are  briefly  as  follows  :—  \hth  June  1907. 
Certain  of  the  residents  of  mauza  Manjoor  sued  the 
present  defendants  for  possession  of  some  155  bighas  of 
land.  The  suit  was  dismissel  by  the  Conrt  of  first  instance, 
but  on  appeal  the  Divisional  Judge  passed  a  decree  in  favour 
of  the  then  plaintiffs  The  defendants  in  that  case  (who  are 
also  defendants  in  this  case)  decided  to  appeal  to  the 
Chief  Conrt,  and  ou  the  3rd  November  1896  by  a  registered 
deed,   they    agreed    with   tho    presoat    plaintiff   (whom   they 
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appointed  their  agent  for  the  purposes  of  the  said  appeal)  that 
if  their  appeal  succeeded  they  would  give  him  half  the  land 
awarded  to  them.  Their  appeal  was  successful,  and  155  lightu 
of  land  were  duly  decreed  in  their  favour. 

On  the  4th  December  1899  defendants  in  the  present 
c,,n  8ned  for  a  declaration  that  the  agreement  of  November 
1896  was  without  consideration  and  unenforceable,  and  prayed 
ta  it,  cancellation,  the  present  plaintiff  being  impleaded  M 
defendant.  The  Court  framed  several  issues,  of  which  the 
third    was  as  follows  :— 

<•  Can  the  agreement  he  not  lawfully  enforced  ?"  The 
Pritw*.  dismissed  the  Court  deciding  all  the  issues  ae«inst 
the  then  plaintiffs,  and  no  appeal  was  preferred.  Plaintiff 
now  sues  for  half  the  land  in  accordance  with  the  terms  of 
the  said  agreement,  and  defendants  plead,  inter  alia,  that  the 
said  agreement  is  contrary  to  law  and  unenforceable.  The 
Munsif  held  that  this  qnestion  was  res  judicata  by  reason  of 
the  former  suit  of  1889.  and  that  tie  plea  could  not  be  again  urged 
in  this  suit.  He.  however,  dismissed  plaintiff's  suit  on  other 
grounds  and  plaintiff  appealed  to  the  Divisional  Judge  who 
dismissed  the  appeal  on  the  ground  that  the  qnestion  whether 
the  agreement  was  enforceable  was  not  res  judicata,  and  that 
in  point  of  law  that  agreement  ould  not  bo  en  force  1 ,  being 
contrary  to  public  policy. 

The  learned  Divisional  Judge  decided  that  the  qnestion 
vta*  not  res  judicata,  because  (to  use  his  own  words)  "a 
«  pnre  qnestion  of  law  does  not  operate  as  res  judicata  in  a 
"subsequent  suit  "-the  authorities  relied  upon  in  support  of 
this  proportion  being  ChamanM  v.  Bapubhai  0),  and  Raman  v. 
Shatlanafkan  f\  Plaintiff  applied  to  this  Court  for  revision  of 
this  order,  and  the  application  was  admitted"  as  an  appeal.  P.V 
a  subsequent  order  of  the  Jndge  in  Chamhers  the  appeal  was 
referred  to  a  Di vision  Rench  for  decision,  the  qnestion  of  law 
upon  which  the  Lower  Anpellato  Court  dismissed  plaintiff's 
appeal  being  one  noon  which  the  High  Courts  are  not  agreed 
and  upon  which    thev  have  given  conflicting  judgments. 

Tt  is  not  denipd  that  the  enforceability  in  law  of  the 
ncrrPem-nt  was  actnally  nut  in  issue  in  the  previous  ca«e 
and  finally  derided,  but  Mr.  Shaft's  contention  is  that  this 
decision  cannot  operate  as  res  judicata,  for  two  reasons- 
(1)  beeanse  it  was  not  necessary  for  the  purposes  of  that  case, 
plaintiff  in  that  suit  having  challenged  validity  of  the  agree- 
OVrX.  B./ZIII  Bom.,  669^  (')  I.  L.  B.,  II V  Mud.,  312. 
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ment  merely  on  the  ground  of  want  of  consideration  ;  and  (2) 
because  the  question  was  purely  one  of  law,  viz.,  the  proper  con- 
struction and  legal  value  of  the  agreement. 

We  do  not  think  that  either  contention  can  prevail.  In  the 
former  suit,  the  then  plaintiffs  contested  the  validity  of  the 
agreement  primarily  and  mainly,  no  doubt,  on  the  ground  that 
there  was  no  consideration  for  it,  but  they  also  pleaded  that 
the  agreement  was  najaiz.  They  were  seeking  for  the  can- 
cellation of  the  contract,  and  they  were  bound  to  attack  it 
npon  every  ground  legally  open  to  them  (Explanation  II  to 
Section  13),  and  there  can  be  no  question  that  the  point 
was  put  in  issue  and  decided.  We  cannot  under  these  circum- 
stances agree  tLat  it  was  unnecessarily  put  in  issue. 

As  regards  the  second  contention,  we  are  of  opinion  that 
the  question  involved  cannot  be  said  to  be  purely  one  of  law. 
It  seems  to  us  to  savour  more  of  a  mixed  question  of  law  and  of 
fact,  and  the  decision  of  the  High  Couit  of  Calcutta  in  the  case 
of  Buhun  Prnja  Ohowdhurani  v.  Bhaba  Sundari  Bebya  Q)  is 
directly  in  point.  In  this  case  as  in  that,  the  question  practi- 
cally is  "  whether  a  particular  stipulation  contained  in  a 
"  particular  kabuliat  (or  other  agreement)  having  been 
"  held  to  be  valid  as  between  the  parties,  it  is  open  to  the 
"  Court  subsequently  to  try  the  issue  whether  that  particular 
"  stipulation  is  valid  or  not";  and  to  this  question,  which  is  to  all 
intents  and  purposes  the  very  question  involved  in  the  present 
case  or,  at  all  events  scarcely  distinguishable  therefrom,  we 
agree  with  the  learned  Judges  of  the  Calcutta  Court  that  the 
answer  ought  to  be  in  the  negative. 

Upon  the  view,  then,  that  we  take  of  the  case,  it  is  not 
necessary  for  us  to  decide  how  far,  if  at  all,  a  decision  on  a  pure 
question  of  law  can  operate  as  res  judicata.  The  authorities  upon 
this  point  are  conflicting,  and  it  is  difficult  to  say  npon  which 
side  tbe  weight  of  authority  lies.  On  the  one  hand,  it  has  been 
either  directly  held,  or  at  all  events  strongly  opined  in  t> arthas- 
aradi  v.  Chinna  Krishna  (*),  Raman  v.  Shathanathan  ('),  Cha- 
manlal  v.  Bapubhai  {*),  and  Venku  v.  Mahalinja  (?)  that  such 
decision  cannot  possibly,  and  under  any  circumstances,  operate 
as  ret  judicata. 

In  other  cases,  again,  it   has  been   stated  that  such  decision, 
though    binding    upon    the  parties    in  any  future  suit,  quoad  the 
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same  object  matter,  is  not  conclusive  even  between  the  same 
parties  when  tbe  subject  matter  of  the  second  suit  is  different 
Oop'i  Kolandavelu  v.  Semi  Boyar  ('),  Alimunnissa  and 
Choivdhurani  v.  Shama  Char  an  Boy  (/>. 

On  the  other  hand,  there  are  decisions  and  dicta  to  the  effect 
that  a  decision  upon  a  question  of  law  may  as  effectually  operate 
as  res  judicata  as  a  decision  upon  a  question  of  fact  (Gown 
Eoer  v.  Audh  Koer  (3),  Bai  Churn  Ghose  v.  Eumud  Mohon 
Butta  (*),  Kaveri  Ammall  v.  Sastri  Bamier  (5),  Phundo  v.  Jangi 
Nath  (5),  Bam  Singh  v.  Jowala  Singh  (7),  Mula  v.  Gandu  (8),  and 
Bishnu  Priya  Choivdhurani  v.    Bhaba  Sundari  Bebya  (9). 

The  authority,  however,  whioh  is  alone  directly  relevant 
to  the  case  before  us,  is  Bishnu  Priya  Ohowdhurani's  case,  and 
we  rely  upon  it  the  more  readily  as  we  find  that  it  was  cited  as 
apparently  a  sound  decision  in  Alimunnissa  Ohoivdhurani  v. 
Shama  Charan  Boy,  at  page  754,  although  in  the  latter  case  the 
learned  Judges  for  the  purposes  of  the  case  before  them  distin- 
guished it  and  followed  the  rulings  reported  in  Parthasaradi  V. 
Ohunna  Krishna  (10),  Chamanlal  v.  Bapubhai  (")  and  Venhu  v. 
Mahalinga  (13). 

We  hold,  therefore,  that  the  decision  in  the  former  suit 
operates  as  res  judicata  in  the  present  suit,  and  that  consequently 
the  defendants  are  now  debarred  from  pleading  that  the  agree- 
ment is  contrary  to  law  and  unenforceable.  We  accordingly  set 
aside  the  decree  of  the  Divisional  Judge  and  remand  the  case 
under  Section  562,  Civil  Procedure  Code,  to  him  for  disposal  of 
the  plaintiff's  appeal.  The  Divisional  Judge  has  given  no  decision 
upon  the  point  upon  which  the  First  Court  dismissed  plaintiff's 
suit  and  it  will,  of  course,  be  open  to  the  defendants  to  support 
the  decree  of  the  first  Court  upon  that  ground. 

Costs  to  be  costs  in  the  case.  Stamp  fee  on  this  appeal  to 
be  refunded. 


Appeal  allowed, 


(>)  I   l  R.,  XXVIll  Mad.,  517.         (7)  55  P.  R.,  1896. 

i3)  I.  L  R.,  XXXU  Gale,  749.  (*)  92  P.  R.,  1902,  F.  B. 

h)  I.  I.  R.,  X  Gale,  1087.  (')  I.  I.  R-,  XXV III  Calc.,  318. 
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No.  45- 
Before  Mr.  Justice  Robertson. 
MUSSAMMAT  BAKHT  BANO,-(PlaintiW),-APPELLANT,    » 

CHIRAGH  SHAH  AND  OTHKRS,-(DEfEndants),-  ApP™  S'M- 

RESPONDENTS.  ) 

Civil  Appeal  No.  1340  of  1907. 

Cu,t»m- Inheritance— Koreshis  of  Guliana,  tahsil  Gujar  Khan,  RaxvaU 
pindi  District—  Muhammadan  Law. 

In  a  suit  the  parties  to  which  were  Koreshis  of  Guliana  in  the  Gujar 
Khan  tahsil  of  the  Rawalpindi  District,  belonging  to  a  family  of  Pirs  who 
practice  Pir  Muridi,  found  that  in  matters  of  inheritance  they  were 
governed  by  Muhammadan  Law  and  not  by  custom. 

Further  appeal  from  the  decree  of  H.  Scott  Smith,  Esquire, 
Divisional  Judge,  Rawalpindi  Division,  dated  29th  April  1907. 
Eamal-ud-din,  for  appellant. 
The  judgment  of  the  learned  Judge  was  as  folio  w3  : 

Robebtson,  J.— The  question  in  this  case  as  it   stands   to   be  ««    n  i       %ono 
decided  by  me  is  simple.  6th  Peb^    1908' 

The  pai  ties  being  Koreshis  of  Guliana  in  the  Kawalpiudi 
District,  Gujar  Khan  Tahsil,  can  a  married  daughter  claim 
to  succeed  to  a  shara  iu  her  father's  property  as  against  her  own 
father's  brother  F 

Ghulam  Shah  died  some  11|  years  ago  leaving  three 
daughters  aud  a  broth  jr,  Chiragh  Shah.  (Jhiragh  Shah  is  iu 
possession  of  Ghulam  Shah's  laud.  The  plaintiff,  Mussammat 
Bakbt  Bauo,  is  oue  of  three  daughters  of  Ghulam  Shah  aud 
claims  one-tnird  of  his  inheritance.  The  other  two  daughters  do 
not  claim.  A  will  was  sot  up,  but  both  the  Lower  Courts  have 
found  against  the  will,  aDd  uo  attempt  was  made  to  set  it  up  iu 
this  Court.  The  only  question  before  me  is  one  of  inheritance. 
If  the  plaintiff  can  establish  a  custom  which  makes  daughters  to 
succeed  to  the  whole  estate  of  their  father  against  their-  father's 
brother,  the  plaintiff  must  succeed.  Tnis  is  not  Muhammadan 
Law,  which  would  only  give  one-third  of  the  estate  to  the  three 
daughters,  if  the  defeudauts  cau  establish  that  by  custom  an 
uncle  excludes  danghtera,  then  the  claim  faiis. 

If  neithar  can  establish  a  custom  in  their  own  favour  we  must 
fall    baok    upon   the    Muhammadan     Law,    whioh    would    giTt 
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two-thirds  of  the  inheritance  to  the  daughters,  one-tbird  of  which 
or  two- ninth  of  the  whole,  would  I  ave  to  be  decreed  to  the 
plaintiff  (see  Daya  Earn  v.  Sohel  Singh  C1))- 

The  question  before  us  is  purely  one  of  inheritance,  not  of 
will  or  gift.  Tho  parties  belong  to  a  family  of  Firs  who  practice 
Pir  Muridi  and  live,  to  some  extent  at  any  rate,  on  offerings,  and 
who  would,  therefore,  primd  facie  be  expected  to  pay  more 
respect  to  Muham.uadan  Law  than  the  ordinary  zamindar 
classes. 

In  Robertson's  Customary  Law,  Koreshis  are  reported  to 
have  stated  that  near  male  kindred  within  four  degrees  exclude 
daughters  (Question  11).  This,  however,  clearly  applies  primarily 
to  agricultural  Koreshis. 

I  have  heard  arguments  and  been  through  all  the  evidence 
on  the  record.  There  is  certainly  one  clear  case  on  the  record  in 
which  daughters  did  succeed  to  the  exclusion  of  their  fathers 
brother-that  of  the  daughters  of  one  Rukin  Alam  Shah  who 
succeeded  to  the  exclusion  of  the  brother,  Ranga  >hah,  of  Rakm 
Alam  Shah.  But  this  was  in  mauza  Sanroi  of  the  Jhelmn 
District,  Other  instances  the  other  way  were  also  quoted.  1  do 
not  think-the  parties  not  being  agriculturists  pure  and  simple, 
but  of  the  priestly  class,  i.  e.,  Pirs,  who  live  partly  on  offerings 
made  to  them  as  priests-that  the  evidence  on  the  record  can  be 
said  to  prove  affirmatively  that  the  father's  brother  excludes 
his  daughter.  Similarly,  I  do  not  think  that  the  evidence  proves 
any  custom  affirmatively  under  which  the  daughters  exclude  the 
brother.  We  mast,  therefore,  fall  back  (Daya  Bam  v.  Sohel 
Singh  (i)  on  the  Muhammadau  Law.  Under  Muhammadau 
law  three  daughters  take  two-thirds  of  the  whole  estate.  The 
plaintiff  is,  therefore,  entitled  to  one-thirds  of  this  only,  i.  e., 
two-ninths  of  the  whole.  I  hold,  therefore,  that  the  plaintiff  is 
entitled  to  a  decree  for  two-ninths  of  her  father's  estate,  and  I 
accept  the  appeal  and  decree  accordingly.  The  respondents  will 
pay  half  of  the  plaintiff's  costs  throughout. 


Appeal  Mowed. 


0;  110  P.  R.,  1906,  F.  B. 
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Before  Sir  William  Clark,  KL,  Chief  Judge. 

FATA,— (Plaintiff), —PETITIONER, 

Versus 

KHAN  BAHADUR  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 

Civil  Revision  No.  1652  of  1907. 

Valuation  of  suit— Suit  for  pre-emption   of  land— Effect   of  actual  value 

etceeding  the  value  a*  fired  by  the  Suits  Valuation  Act,   1887. 

Held  that  under  the  Suits  Valuation  Act,  1887,  the  value  for  purposes  of 
jurisdiction  in  suits  for  possession  of  land,  where  the  subject-matter  is  a 
definite  portion  of  a  revenue-paying  khata,  is  thirty  times  such  portion  of  the 
revenue  as  may  be  rateably  payable  in  respect  of  that  portion. 

Petition  for  revision  of  the  decree   of  C    H.   Atkins,  Esquire, 
Divisional  Judge,  Ferotepore  Division,  dated  8th  April  1907. 

Sheo  Narain,  for  petitioner. 

Harris,  for  respondents. 
The  judgment  of  this  le\rnod  Chief  Judge  was  as  follows  :— • 

Clark,  C.  J. — The  ficts  of  this  case  are  briefly  these.  2lth  Febu     1908 

The  Fir-t  Cr>urt  w:is  a  Munsif,  1st  clasq,  with  jurisdiction  to 
try  suits  np  to  the  valao  of  Rs.  1,000. 

This  is  a  pre-emption  Bait  as  regirds  67'2  kanals  out  of  a 
khati  of  1,610  kanala.  The  khata  being  separately  asseised  to 
revenue— thirty  times  the  revenue  assessed  on  the  whole  khata 
being  Rs.  766. 

The  market  value  of  the  Unci  in  suit  is  Rs.  6,000.  The 
Mansif  held  that,  according  to  /.  L.  R.,  16  All,  493,  the  conrt-fee 
should  be  levied  nn  the  market  value,  and  that  the  suit  was 
beyond  his  jnrisdiction,  and  retnrned  the  plaint  for  presentation 
in  a  Conrt  of  competent  jurisdiction.  The  Divisional  Judge  in 
appeal  held  that  the  Munsif  had  no  jurisdiction  and  had  rightly 
returned  the  plaint, but  that  its  decision  as  regards  court-fte  waa 
ultra  vires,  and  dismisse  1  the  appeal. 

PUintiff  has  applied  to  this  Conrt  on  the  revision  side. 

Rnle  I  made  under  Section  3  of  the  Suits  Valuation  Act 
must  determine  the  value  for  jurisdiction  in  this  ciee  and  if 
datue(6)  ia  aoplicaMe  then  clause  (d)  making  the  market  value 
the  criterion  for  jurisdiction  does  not  apply. 

Clause  (b)  hero  is  different  from  clanso  (6)  V,  Section  7,  of 
the  Court  Fees  Aot, 
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To  the  former  an  explanation  and  illustrations  have  been 
added.      '*-'<' 

The  explanation  speaks  of  a  "  portion  of  part  of  an  estate  ", 
and  say*  that  in  a  suit  for  such  portion  the  value  for 
purpose  of  jurisdiction  shall  be  thirty  times  such  portion  of  the 
revenue  of  the  part  as  may  bo  rateably  payable  in  respect  of 
tbat  pait. 

Illustration  2  says  that  in  a  suit  for  1  ghtmao  out  of  10 
ghumaos,  the  10  ahumaos  being  separately  assessed  to  revenue  of 
Rs  20— then  the  value  of  the  1  ghumao  for  purposes  of 
jurisdiction   is    one-tenth  of  thirty  times  Rs.  20. 

This  is  exactly  a  similar  case  to  the  present  ;  and  the  value 
for  the  purposes  of  jurisdiction  in  this  case  is  y^rn  of  thirty 
times  the  revenue  assessed  on  the  1,610  hauls.  The  Allahabad 
judgment  quoted  above  ralie3  upon  a  rule  made  in  the 
N.-W.  Provinces  different  from  our  rale  and  the  difference 
in  the  rule  nude  in  this  Province  was  apparently  intended 
to  meet  a  case  like  the  present. 

The  Court,  therefore,  has  jurisdiction  so  far  as  the  Suits 
Valuation  Act  is  concerned. 

However  a  recent  Full  Bench  ruling  of  this  Court  (Muham- 
mad Afiol  Khan  v.  Na-nd  Lai  (})  ),  decides  that  a  coart  has  no 
-jurisdiction  to  pass  a  decree  for  pre-emption  where  the  snm 
payable  exceeds  the  limits  of  the  Court's  pecuniary  jurisdiction. 
Thus  if  the  court  decides  in  favour  of  plaintiff's  nght  of 
pre-emption,  it  would  not  have  power  fci  pass  a  decree,  the 
value  of  the  property  feing  admittedly  over  Rs.  .",.000. 

I  accept,  the  revision  so  far  as  to  hold  that  at  the  present 
stase  the  First  Court  had  jurisdiction  to  try  the  case;  hut 
I  direct  that  the  case  be  heard  by  the  District  Judge. 

T  set  aside  the  order    of  the   First    Court    as   to  the    proper 

conrt.fee  payable    in  this    case,    and   leave  this  question    to    be 

'  decided  bvtbe  District  .Tnd,e.     This    will    have    to  be  determ-n- 

ed  on  the  construction  of  Section  7,  V  (b),  of  the  Court  Fees  Act, 

Twhioh,  as  noted  above,    differs    from    the  corresponding    rule    id 

the  Suits  Valuation  Act. 

The  parties  will  bear  thier  own  costs  of  tbis  revision. 

Application  allowed. 


(»)  16  P.  B.,  1908,  F.  B. 
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No-  47. 
Before  Mr.  Justice  Robertum  and  Mr.  Justice  Lai  Chand. 
MUHAMMAD  AHSANULLA  KHAN  AND  OTHERS,-         , 
(Plaintiffs),— APPELLANTS,  ) 

T ' ''■*'"■*  (Appellate  Side, 

MUHAMMAD  IBRAHIM  ALI  KHAN,_(DEfendant),- 

RESPONDENT.  ' 

Civil  Appeal  No.  177  of  190.5. 

Ch,ef  of  Kunjpura— Succession— Fimily   custom— Primogeniture— Right 
of  Junior  members  of  the  family-tiuhammadan  Ion: 

In  a  suit  by  the  younger  brothers  against  the  eldest  for  partition  of  the 
Kmwnra  estate  held,  that  it  is  established  that  by  family  custom  a  11  the 
property  which  once  appertained  to  that  State  (which  ceased  to  exist  as  a 
semi-independent  State  in  1849)  descended  to  the  eldest  son,  the  others  being 
entitled  to  maintenance  only,  but  that  the  rule  of  succession  to  lands  and  pro- 
perty  acqmred  since  1849  was  subject  to  the  personal  law  of  the  parties. 
Vint  appeal  from  the  decree  of  Sheikh  Nasir-ui-dm,  District 
Judge,  Karnal,  dated  30th  November  1904. 

Bnkb    Dial,    Crnmi  Lai  and  Hardi  Naminj  for  nppe],ants 

Brkpatrcik,  Shadi  Lai  and  Shah  Nawaz,  for  respondent. 

The  judgment  of  the  Conrt  was  delivered  by  - 

Bobkbwoh  J.-The  parties  to  thi9  Bnit   are  all  sons  of  the   ^th  Leer.  1907. 
W.   Mohammad    Ali  Khan,  Pais   of  Kunipn,,.     The  plaintiffs 
ar.  tbe  younger  sons  of  Mnhammad   Ali  Khan.     The  dZd ! 

Muhammad™  Law  the  rale  of  succession  ? 

k.J.VT  ,"f   PMV!Q?    t,at    ■'    ™<b"°    of     Primogeniture 
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at   once  to   consider  whether  or  not  the  custom  has  been  in  any 
way   established,  and,  if  so,  to  what  extent. 

A8  regards  the   history  of  the   family,  "^'  ^JV^ 
be  foand  at  page  168  of  Massy'*   "  Chiefs  and  Familie    of  Note 

doubt,  a  fairly   wonrate  general  account  of  the  family- 

A   pedigree  table  of  the  family  will  be  found   a*  page  5   of 
tHepJrbooicPart   I.     The  fir.  person   wit    whom  we  ba      ■ 
to   deal  is   the    founder  of     the  famOy,     Njbat 1£ n 
Kunip.ras  are  said   to   be  Rohila  Pathans   of  W^ 
^abat    Khan  about  the  year  174S  ~^^T^  °f 
«,„„„  Abdali,who    was  then  dominan     m  J ^^^ 

r  T^;:r::wh-r:rir-wy  bein 

had   already  acquired.     In  the  _  f  w     nlaqa,  and 

Kban  that  he   should  protect   thebonnd,  J 

k6ep  of  thieves  and  trespassers^  preset peace^  ^  ^ 
of  this   MiMd   is    important,   as  it  m  ^  wm 

was  already  proprietor  in  l-*^ Tbi*  poncing  them 
granted  a  /affr  of  them  also  in  ^^  ^  ^  maraheg. 
properly    and    actmg   as     a    sor  rf  ^^  on1y 

Ku^pura  lie,  about  100  miles  roug J ^  ^  ^  rf 
R  fBW  m.es  north  of  K-al  a  ^  ^  ^  ^ 
Panipat,  wh.re  the  great  b*t  le   b  rf  ^    took 

ftnd   tne   Mahrattas,    which   .h.   ere  .  P  ^  ^  .q 

place   in  1760.     Much   nght.ng  too*    V    - 
lh.  years  following  he  grant  of   the  sa  ^  ^^  ^ 

oroached   upon  Kun,pura   lands  ^    ?n 

,0io,ou.  NiiahatAli  ^^U^  and  was  succeeded 
defending    a  tower    against   t  ;fc  ^  bocom6S 

by  ..son^lerKW  ^^J^  o.nr.ed  on  his 
reoePB.rv    to    ascertain,   as  fa  ^   ia  9aid  to  have   obtained 

death.     Kamal  Khan,  one    of   his '  b    tll8  S;khs    and 

fiome  vHUges,  which  were  wresom  y^   ^   ^    ^ 

Covered  b,  ^^rK  a.  ^  ^  ^  ^  ig  on9  f 
have  had   a  separate  hold  n  ^    separate 

Edition  only,  »£  ^Y^™  KhaT  h.ve  left  no  trace 
holdings  of  Kamal  Khan  and  ttMaj- 
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what  basis  they  were  acquired,  if  they  ever  were  so.  Daler 
Khan  seems  to  have  undergone  many  vicissitudes  ar,d  to  have 
lost  much  of  his  estate  before  he  died  in  1773,  and  Gulsher 
Khan  lost  still  more.  But,  according  to  Massy,  about  1787 
the  fortunes  of  the  family  began  to  improve,  and  at  the  very 
ecd  of  the  century  Gulsher  Khan  was  undoubtedly  established 
as  Kawab  of  Kunjpura,  and  he  was  so  recognized  by  General 
Panon. 

Daler  Khan  left  at  least  four  sons.  Of  these,  Gulsher  Khan, 
Karam  Sher  Khan  and  Shamsher  Khan  appear  to  have  been 
full  brothers,  and  Game  Khan  a  half  brother. 

Karam  Sher  Khan  undoubtedly  obtained  certain  villages  for 
himself  of  ;ibout  Rs.  6,000  in  annual  value,  aud  succeeded  in 
separating  this  off  from  the  "  State  ".  The  times  were  troublous, 
and  it  is  suggested  that  Karam  Sher  himself  acquired  these 
villages,  or  recovered  them  fiom  the  Sikhs  by  his  own  prowess. 
Further,  Karam  Sher  Khan  outlived  Gulsher  Khan  ;  and  Rahrnat 
Khan,  who,  succeeded  Gulsher  Khan,  was  married  to  Karam  Sher 
Khan's  daughter.  Be  the  reason  what  it  may— and  obviously  more 
than  one  plau.-ible  explanation  can  be  given — Karam  Sher  Khan  got 
his  possession  separated  off.  They  were  not  resumed  at  his  death, 
and  they  have  been  succeeded  to  by  his  descendants  in  accord- 
ance with  Muhammadaa  Law.  It  is,  however,  to  be  noted 
that,  according  to  the  orders  of  Government  and  the  entries 
in  records-of-rights  preiaied  at  Settlement, — i.e.,  in  the  settle- 
ment record,  it  is  provided  that  the  lands  are  to  be  continued 
to  Karam  Sher  Khan's  family  so  long  as  any  of  his  descendants 
remain,  and  are  then  to  revert  to  the  2\"awab  of  Kunjpura. 

None  of  Karam  Sher  Khau's   brotheis  got  any  separate  por- 
tion. 

W  e  next  come  to  one  of   the   most   important  occurrences  in 
the  family  history. 

On  the  death  of  Gulsher  Khan  he  was  succeeded  as  Chief 
by  Kahmat  KLan,  who,  it  is  clear,  was  exercising  many  of  the 
attnbutes  of  independent  chielship  or  sovereignty,  aud  he  was 
confirmed  as  an  independent  Chief  in  1811  by  a  proclamation  of 
the  Governor-General.  From  tho  record  it  appears  that  Kah- 
mat Khan  was  a  weak  individual,  while  (jhulani  Muhay-ud-din, 
his  foil  brother,  was  a  very  strong  and  self-assertive  one. 
There  were  also  three  other  sons  of  Gulsher  Khan,  who  were  half- 
brothers  of  Rahmat  Khan  and  Ghulam  Mohay-ud-din  Khan 
It  is  quite  clear  that  these  three  at  any  rate  never  got  any 
"  tbare  "   according  to    Muhammadan  Law,   but  only  somewhat 


232 


CIVIL    UDGMENTS-No.  47.  [IRbcobd 


meagre    maintenance.     The    case    of    Ghulam     Mohay-ud-din, 
however,  requires   careful   examination.     It    is  quite  clear  that 
Ghulam  Mohay-ud-din    never  succeeded   peaceably  to  his   share 
under  Muhammadan  Law.     He   and   Ins  brother  Rahmat  Khan 
quarelled    violently,    aud    Ghulam     Mohay-ud-dm   took    aU  he 
could  get.     Matters  got  so  strained   that  the  Political  authorities 
felt     called    upon  to    interfere,    aud  the    disputes     between  the 
brothers  were   submitted  to   arbitration,    the   arbitrators    appa- 
rently   being   Sir   Theoph.lus  Metcalfe   and   Mr.     Eraser.     I  he 
reference  to  aibitratiou    and    the    award    itself   are  not  traceable 
now,   but  there  is    upon  the  record   an  agreement  in  accordance 
with  the  award,  in  which  the  Nawab    agrees  to  give  five  villages 
to  Ghulam    Mohay-ud-din  Khan  instead  of  the  its.  i,b\JO  *^ady 
fixed      banabar-i-saraf      as      kameni      maddal-i-hal      whatever 
exactly  that   expression    may  mean.     It  is  quite    clear,  however, 
not  only  from   this  but   other   pape.s   on  the  record,  that  what- 
ever was  granted  to,  or  takan   by,   Ghulam   Mobay-ud-dm  Khan 
was  not  his  share  in   accoi dance    with  strict  Muhammadan  Law. 
That  document  is  dated  9th   July  1811.     There  is  another  letter, 
said  to  be  from  tiahniat  Khan  to  Ghulam    Mohay-ud-din   Khan, 
on  the  subject  of   the   fixing  of    boundaries,   dated  4th  Zi-ul-Haj 
1231=1815  which  is  relied  on  for    the  appellants,  but  this  letter 
has  never  been  proved  or  admitted  to  be  authentic,  and  as  it  was 
uever    produced  in    a  long    series    of    disputes    we  are  unable  to 
accept  it  as  genuine  now. 

In  1822,  however,  further  disputes  arose,  and  Mr.  W.  Fraser, 
addressed  Mr.  A.  Ross,  Agent  to  the  Governor-General,  ^n  the 
(subject,  in  a  letter  printed  at  page  10  of  the  first  paper  book  A. 
Ajounger  brother  of  Kahmat  Khan  and  UhuL.ni  Mohay-ud- 
din  Khan  had  applied  to  the  Government  to  induce  his  brother 
and  half-brother— that  is,  tiahniat  Khau  and  Gnulain  Mohay-ud 
din— to  give  him  maintenance,  aud  an  order  had  been  passed  that 
Kahmat  Khau  was  to  pay  two-thirds,  and  Ghulam  Mohay-ud-din 
oue-tbird  of  the  maintenance  allowance,  Rs.  2UU  granted,  as  the 
brothers  had  divided  the  inheritance  in  those  shares. 

Ghulam  Mohay-ud-din  objected  altogether  to  this  alleging 
that  he  had  not  received  one-thrid  share  and,  that  what  he  had 
got  was  not  a  share  but  merely  maintenance,  which  should  not  be 
burdened  in  favour  of  other  relatives.  Mr.  Fraeer's  letter 
setting  forth  Ghulam  Mohay-ud-din's  case  is  curiously  violent,  and 
the  facts  are  dealt  with  fully  in  a  letter  from  Mr.  R.  tloss,  Deputy 
Superintendent,  to  Mr.  A  Ross,  Agent  to  the  Governor-General, 
dated  2nd  July  1822. 
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Tin  portion  an!  the  reasons  why  Ghnlam  Mohay. 
nd-dinwas  allots  what  was  gJ^nWra,  are,  however,  made 
clear  in  the  letter  of  Sir  Charles  Metcalfe,  dated  4th  December 
1922.  He  say*  :  "  Had  the  questions  there  been  as  to  the  right 
"  of  Ghnlam  Mohay-nd-din  Khan    to  a  portion,  as  one  of  several 

■  younger  brothers,  he  must,  I  conceive,  have  received  smaller 
"  provisions  than  what  he  obtained.  Bat  that  was  not  the 
"  question,  nor  was  the  matter  settled,  to  the  best  of  my  reoolleo- 

■  Hon,  on  any  eround  of  right— the  adjustment  'was  simply  an 
"  agreement  between  the  parties,  both  yielding  to  the  opinions 
"  of  the  arbitrators. 

"  Ghnlam  Mohay-nd-din  Khan  was  more  in  the  character  of 
^  a  rival  fhan  of  a  yonnger  brother.... The  two  brothers  were  at 
"  war.... The  arrangement  concluded  between  them  was  considered 
••  by  me  more  as  a   treaty  of   peace   between    contending  parties 

■  than  as  a  legal  settlement  of  mutual  rights  "  (paper" book  A, 
page  16).  This  letter  perhaps  throws  somo  light  upon  the" 
reason  why  Karam  Sher  Khan  obtained  separate  rights  before  the 
advent  of  British  rule.    (See  Massy,  page  173.) 

It  is  not  necessary  to  go  through  all  the  correspondence  on 
the  .object,  which  is  printed  at  pages  12  to  16,  inclusive,  in 
the  first  paper  book  A  and  at  pages  38  to  44  of  the  4th  paper 
book  D. 

A  letter  from  Sir  David  Oehterlony,  dated  13th  Jnly  1822 
shows  that  ,n  h,s  opinion,  when  the  arbitration  was  carried  out 
between  Ghnlam  Mohay-nd-din  Khan  and  the  Nawab,  the  eWms 

ex;°sen6ZTrr  ^  ™  "*•*  m«  and  their 
ex.stence  not  brought  to  the  notice  of  the  arbitrators. 

The  final  proposals  of   the   Agent   to  the  Governor-General 
sent  np  for  the  orders   of  Government    are  contained  in  a  letter, 
*W  18th  Angnst  1822,   printed   at  page  40    of  paper  book  R 
Inthi- .connection   it  is  important  to   notice   first,  however,  that 
to  the  letter  of  Mr  W.  Praser,  which  starts  this,  correspondence 
to  Mr.  A  R,ss,  Agent  to  the  Governor-General,  Delhi,  snd  which 
states  Ghnlam  Mohavud-din's  case  on  his  behalf,  expressions  are 
frequeut  which  clearly  show   that  Ghnlam   Mohay-nd-din's  claim 
'as  always  to  proper  maintenance    and   that  his  right  to  a  share 
according  to  Mnham  nadan  Law  was  never  even  thought  of. 
(<       In  para^rwh  3  hesays  :     "  St  far  back   as    1806,    Rahmat 
(   Khan  and   Ghahvn   Mohay-nd-din  Khan  had  disputes,    which 
.    T^V^  an°p-'1   raPW     Tiny  originated  in  Ghilam 
«*£•■*•*■  Ki»n',  chin,   reqairing  fMai  his   brother  a 
«U»..tBHat,„M9,.    This   w«   rafa„lbyBAnitKhan. 
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"  and  he  seized  pome  villages  by  force.  Mr.  Metcalfe  and  my- 
"  self  are  both  at  hand  to  certify  that  the  assignment  to  Ghnlam 
"  Mobay-ud-din  Khan  was  entirely  for  the  purpose  of  providing 
"  him  with  a  proper  maintenance  and  not  intended  to  have  the 
"  appearance  even  of  a  division  or  separation  of  a  share  from  the 
"  property  of  the  late  Gulsher  Khan  "...For  Ghulam  Mohay-ud- 
din  Khan,  I  believe,  has  scarcely  an  income  '  amounting 
to  a  tenth  part  of  the  income  of  his  father's  property,  and  what 
he  does  possess  has  always  be?n  considered  in  the  same  light  aa 
the  maintenance  now  assigned  to  Rahmat  Khan's  brother  (i.  e., 
the  maintenance  in  the  payment  of  which  Ghulam  Mobay-ud- 
din  objected  to  share).  As  Mr.  Fraser  was  a  strong  partisan  of 
Ghalam  Mobay-ud-din,  and  was  urging  all  he  knew  in  his 
favour,  it  must  clearly  be  accepted  as  a  fact  that  Ghulam  Mohay. 
ud-din  sot  what  he  got  from  Rahmat  Khan,  not  as  a  share  in  one 
Bense  of  Mnhammadan  Law,  but  as  suitable  maintenance.  Sir 
Charles  Metcalfe  does  not  support  all  that,  Mr.  Fraser  says  ;  and 
Captain  Ross  in  his  letter,  dated  2nd  July  1822,  estimates  the 
actual  value  of  this  allotment  to  Ghnlam  Mobay-ud-din  as  equal  to 
about  one-fourth  of  the  whole,  Rs.  12,000,  as  compared  to  Rs.  30,000 
— {.  e.,  Rs.  12,000  out  of  Rs.  42,000  (paper  book  A,  page  14).  In 
referring  the  question  as  to  whether  the  maintenance  allowance 
to  Ghulam  Ra<?ul  Khan,  Ghnlam  Muhammad  Khan,  and  Sher 
Ali  Khan,  the  younger  and  half-brothers  of  Rahmat  Khan,  should 
be  paid  by  Rahmat  Khan  Nawab  alone,  or  by  him  and  by  Ghu- 
lam Mohay-nd-din  Khan,  his  brother,  in  the  proportion  of  two 
shares  to  one  the  subject  was  discussed  in  some  detail  by  the  Agent 
to  the  Governor-General.  This  is  printed  at  page  40  of  tho  paper 
book  D,  and  is  important.  The  estimate  of  the  annual  valne  of 
the  property  held  by  the  Nawab  is  here  given  at  riot  less  than 
Rs.  42,500,  and  of  that  help  by  Ghulam  Mobay-ud-din  at  Rs. 
10,500,  or  abont  one-fifth  of  the  whole.  In  paragraph  7  of  that 
letter  the  Agent  to  the  Governor-General  says:  "They  (the 
"  arbitrators)  could  not  have  contemplated  that  any  portion  of 
"  that  provision,  (t,  e.,  the  provision  made  for  Ghulam  Mobay-ud- 
"  din)  would  ever  be  demanded  from  him,  or  that  the  Chief  was 
"  to  be  relieved  from  any  part  r>f  the  burden  of  maintaining  his 
"  brothers  which  the  usage  of  the  family  and  the  implied  con- 
"  ditions  on  which  he  held  the  chiefship  imposed  upon  him." 
Finally  ho  recommended  a  reduction  in  the  allowance  to  be 
made  to  the  three  younger  half-brothers  from  Rs.  2,400  to  Rs. 
1,5C0,  and  that  the  whole  should  b^  paid  by  the  Nawab,  Rah- 
mat Khan.  The  letter  concludes  as  follows  :— "  By  an  arrange- 
"  ment  thus  modified,  Nawab  Rahmat  Khan   would  not  have  to 
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"  pay  so  much  by  Rs.  100  as  the  sum  he  has  already  consented  to 

pay  ne.ther  coald  Ghulam  Rasal  Khan  and  hi.  bLhere    b  e 

that  the.rprov.sion  was  reduced  to   less  amount  than  thev ire 

'  en  ,,ed  te>  wh.le  bj  0h   ^  ^.^  ™     - 

contnb  ,og   the  usage  of  the  Wly,  and  als0  tUu  coudltioD8 

he  deed  uuder  winch  he  enjoys  hi.  pre8ent  income,  uederstood 

to  have    been  granted  by    the   Resident,  would  remain    invio- 

late.      These  proposals  were  accepted  by  tUeU.v^-GenenU 

m    abetter,    dated    loth    January!^    (pages  W.W  of  paper 


J  I-  Vito  Clear  from  the  dxsouss.ou  and  decision  in  the  case 
that  Ghulam  Alohay-ud-d...    Khau   humeli  took    uo   „ 

;W  what  he  had  ,ce.VBd,  large  aslC_)WriL^::r 

h  r;::  tehamouut  of  whica  has  ^  ■*«*  -^r; 

hat  the    three  younger  bothers,    who,  although  half  h™» 

vould  under  Alunaniuaadau   Law  take    an  eoli  ' 

ther  brothers  .n  the.r  fathers  estate    C  .  "^  """ 

ffi-s  who  dealt  w.th   the  cas ^ d  7  /  ^  ^  ^ 

^  the  person  ho.d.ng   tQe   „£2 'p'  1    't ^LT  "  ^ 
ound  to  provide  suable    m.\  ,f  belu«  was 

'Pleader  for  lhe  .pp^.^^^  **  »— 
Ject  of  this  instance,  that    GhulaT  U  .  f epieCatl0a  of  the 

^eition  that  his  graat  was  for  a^l.  ^^-Ud-Ula  ***  "P  the 
■ds  and  to  avoMcontnbut.ngT ^  ^  ^  ^  ""» 
uance;  but  even  if  th.s  were  so     tl  °"  b'°W    maifl- 

^aPth,p0sU.onand  that  thi  Ba^T^^  h°  dld 
»<«*»  was  fa  accordance  w.th  hefrheIdthathi3 
piauat.ou    whatever   «,    „,  *  f^"y  usage  ;  aud  no 

uuger  brothers,  equally  euuUed  H  ^  *"*  '^  the  three 
«Jtbi-g  but  .Itenanc  t  '  ^  "^  ""  U"  "*  «"*» 
-*  -  grautedto  •£  ^£  ^  "  "*  »  •'--* 
^7-ud-d.n  Khao    d.ed     i»    "J    V/  ^     Qb^ 

••»»or,  but  strong  c,a.aaswe.e  J  a'Uaiad  **  Khan 
""ceed  to  the  whole  property  m  ,  ™  °a  hl8  be"*'f 

'  -espondeuce  id^ £ ^  M°h^*to  «*■ 
^datpage5.e^e2.of  m    ««■   ««  w.l.    be  found 

*.  ^geut  to  the  GoveruorT  '''ho  letter  of  Air.  C. 

"-  sl'^-^aJJtTi0l0i  tQe  wntor  that 

^-1811    MearIj    mr:m7tha"^- entitled  to 

""  th'8  0ffice  tw  a-uce  been  fr't  ^l^  W  ^"P"  *  ' 
"°g  or  preventing    H ""^"J  <"W»K«J  in   mvesti- 
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"  share  also  of  the  authority  of  the  Chief.  He  is  spoken  of  as 
"  a  usurper,  clever  aad  ambitious,  and  his  nephew,  Bahadur 
"  Jang  Khan,  who  succeeded  Rahmat  Khan  iu  1822  as  a  man  of 
"  very  mean  abilities." 

In  paragraph  6  Mr.  C.  Clark  remarks  :  "  If  the  British 
"  Govemmeut  would  maintain  the  petty  Chiefs  in  the  rights 
"  which  it  fiuds  them  enjoying,  the  appeals  of  the  younger 
"  brothers  to  its  intercession  should  never  be  listened  to  beyond 
"  the  point  of  securing  to  them  such  amount  of  provision  as  the 
"  usage  of  the  family  sanctions. 

In  paras.  10,  11  and  12  he  says  : 

"  10.  The  letter  of  Sir  D.  Octhterlony,  dated  13th  July 
"1822,  and  in  particular  paragraphs  6  and  7  and  the  letter 
"of  Mr.  A.  Ross,  dated  the  13th  August  1823,  contain, 
"  I  think,  all  that  is  necessary  to  establish  the  rights 
"  of  the  Raises  now  to  recover,  as  he  claims  to  do,  some 
"  portion  of  this  assignment.  Mr.  Ross,  it  will  be  observed, 
"states  that  the  provision  so  assigned  was  judged  by 
"  the  arbitrators  to  be  necessary  for  his  (Mohay-ud.din  Khan's) 
"  '  support  in  a  manner  suitable  to  bis  station,  as  full  brother 
"  '  of  the  Chief  '  j  and  the  annexed  document,  relating  to  their 
"  decision,  will  be  found  to  contain  nothing  from  which  it 
"  can  be  inferred  that  even  they  contemplated  that  this  grant 
"  should  descend  entirely  to  Mohay-ud  diu  Khan's  successors." 

"  11.  The  ordinary  provision  for  a  younger  brother  of  this 
"  family  is  nve  weUs  °f  lan0-  ^n  tuo  Present  case,  the  Raises 
"  do  not  seem  desirous  of  reducing  the  only  child  of  his  late  uncle 
"  to  this  level.  He  seems  mindful  of  the  consideration  in 
"  which  his  uncle  was  held  by  Europeans,  and  rather  to  wish 
„  ,nat  i  BUOuld  suggest  some  means  of  reconciling  him  to 
"  a  branch  of  his  family  from  which,  as  yet,  he  has  lived 
„  eatranged,  partly  owing  to  his  having  had  advisers  of  his 
'<  own  surrounding  him,  and  partly  owing  to  the  bitterness  of 
••  his  late  uncle's  temper. 

»  12.  Should  the  Honourable  the  Lieutenant-Governor 
„  approVe  of  the  opinion  which  I  have  taken  the  liberty  to  express 
«  upon  this  subject,  ho  may  probably  consider  that  the  7  wells 
"  and  beana,  tbe  two  hist  in  the  list  of  the  lands  of  the 
»  deceased,  would  form  a  suitable  provision  for  his  child,  and 
«  that  the  rest  should  revert  to  the  chiefsbip.  I  believe  tho 
»  Raises  would  be  satisfied  with  this  revision  ;  but  1  have  no 
"hope  that  the  present  advisers  of  the  child,  who  are  vakils 
"  seeking   for  a  long  litigation,  of  the  point,  will  ever  admit  that 
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"  anythiug   less  thau     tho     whole    patrimony    is    satisfactory 
"  to  them." 

The  reply  of  the  Local  Government  to  this  was  as  follows  :— 
"  2.  In  reply,  I  am  desired  to  inform  you  that  from  a 
"  perusal  of  the  correspondence  forwarded  with  your  letter 
"  under  acknowledgment,  especially  of  the  dispatch  of  the 
"  Agent  of  Delhi  of  December  1836,  the  Eon'ble  the  Lieutenant- 
"  Governor  is  of  opiuiou  that  the  child  in  question  has  no  gieat- 
"  er  claim  to  a  share  of  the  patrimony  thau  any  other  cadet  of 
"  the  family.  Under  this  view  of  the  case,  His  Honour  concurs 
"  with  you  in  considering  that  the  portion  of  land  you  propose 
"  assigning  him  will  be  a  suitable  provisiou  for  his  maintenance 
"  while  the  remainder  of  the  land  will  revert  to  the  ohiefship." 

Here  it  is  agaia  clear  that  the  British  officials  ana  the 
Government  held  Uhulain  Mohay-ud-diu's  giant  to  have  been 
maintenance  only,  and  accordingly  much  the  greater  part  of  it 
was  resumed  on  his  death. 

This  Muhammad  Yar  Khan  brought  a  suit  in  April  1851 
for  certain  lands,  eta,  which  he  alleged  had  come  to  Uuulam 
Mohay-ud-din,  his  father,  on  partition.  That  suit  was  dismissed, 
it  being  remarked  in  tho  judgment  of  the  Commissioner  and 
Superintendent,  of  tho  Ciu-Sutlej  Division  tnat  "  whatever  the 
"  appellaut  got  previously,  it  was  on  account  ot  maintenance 
"allowance.  The  appellaut  himself  admitted  this  fact.  Even 
'•  if  he  had  not  admitted  it,  still  the  maintenance  allowance 
'•  oaunut  be  said  to  Ou  a  share  as  stated  by  the  appellant  in  his 
"  petition    of  appeal." 

Here  we  tiud  a  detiuito  claim  to  share  fought  out  and 
dismissed,  it  being  clearly  decided  that  maintenance  only  can  be 
olaimed.  A  further  claim  was  dismissed  by  the  Deputy  Collector 
of  Tnanesar  on  2Stfa  .November  lSoJ  (uJge  67,  paper  book  A). 
After  Muhammad  Tar  Khan's  death  iu  ItioJ  we  hud  that 
the  then  Nawab  Muhammad  All  Khan,  sued  Ahmad  Hussain 
Khan  aud  Muhammad  Hassan  Khan,  sons  of  Muhnnmad  Yar 
Knaj,  to  recover  the  lauds  granted  io  .Muhammad  YmKhau 
for  maintenance,  and  his  suit  was  decieed  by  the  Subordinate 
Judge  of  Karualou  11th  July  1885  (paper  book  A,  page  bl). 
There  was  a  clear  issao  as  to  whether  or  not  the  land  in  dis- 
pute, which  forma  part  of  the  grant  to  .^hulam  Mohay-ud-dia  ' 
Khan  and  had  been  continued  to  Muhammad  Yax  Khan,  had 
been  granted  as  maintenance  or  not,  and  it  was  judicially  decided 
that  it  had  been  so  granted.  This  concludea  the  history  of  the 
gxaat  to  (iaulaai  M0aav.ud.4jn  and  the  claiu3s  of  but  dosceadanti. 
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It  will  be  most  convenient  first  to  deal  with  all  the  cases  in 
which  claims  have  boeu  actually  made,  either  by  petition  to 
Political  or  Revenue  or  Kxecntive  authorities,  or  by  regular 
suit,  by  any  of  the  members  of  this  family  against  the  Nawab. 
Wo  have  dealt  with  Karm  Sher  Khan's  case  and  with  Ghalam 
Mohay-uddiu  and  his  descendants.  Nawab  Rahmat  Khan  had 
four  sons.  Bahadur  Jang  Khan  first  succeeded  as  Nawab,  and 
on  his  death  in  1828  his  brother  Ghulam  Ali  Khan  succeeded 
him.  Ghulam  Ali  Khan  died  in  1841,  and  was  succeoded  by 
Muhammad  Ali  Khan  in  184-9  in  the  latter  part  of  the  year, 
after  a  proclamatioa  had  beeu  issued  by  the  Governor- General 
taking  away  all  kinds  of  sovereigu  rights  from  the  Nawab  of 
Kunjpura.  To  the  effect  of  this  procUmation  we  shall  return 
later.  Muhammad  Ali  Khan  died  in  1866,  aud  it  is  his 
property  which  is  now  in  dispute,  his  sons  having  been  all 
minors  at  his  death  and  the  estate  having  been  taken  over  by  the 
Court  of  Wards. 

To  return  to  the  sons  of  Rahmat  Khan,  la  1833  Shah- 
baz Khan  sued  his  brother  Ghulam  Ali  Khau,  the  then  Nawab, 
for  partition.  In  the  judgment  it  is  noted  that  the  defendant, 
Nawab  Ghulam  Ali  Khan,  seated  the  custom  to  be,  that  the 
plaintiff,  bis  brother,  should  receive  five  wells  in  maintenance  ; 
and  it  is  mentioued  that  when  Bahadur  Jang  Khan  was  Nawab, 
his  brother  Ghulam  Ali  Khan  had  himself  taken  five  wells  for 
maintenance,  and  now  having  become  Nawab  he  proposes  to  pass 
on  these  five  wells  for  maintenance  to  his  younger  brother,  the 
plaintiff  Shahbaz  Khan.  It  was  noted  that  no  suit  had  been 
brought  in  Bahadur  Jang  Khan's  time,  and  that  if  Shahbaz 
Khan  was  entitled  to  partition  so  was  Jangbaz  Khan,  who 
had  brought  no  such  claim.  The  final  order  was  :  "  In  my 
"  opinion  it  is  proper  that  the  plaintiff  should  be  obedient  to  the 
"  defendant,  his  elder  brother,  who  has  agreed  to  fix  maintenance 
according  to  his  promise."  This  decision  was  by  Mr.  Thomas 
Metcalfe  on  26th  July  1836,  as  Agent  at  Shahjahanabad.  This 
was  approved  by  the  Local  Government,  who  requested  the 
Nawab  to  do  justice  to  his  brother,  by  fixing  his  maintenance 
according  to  the  custom  aud  practice  obtaining  among  the 
other  Raises  of  Kunjpura  (pages    16  to  18  A). 

In  1850,  after  the  proclamations  of  1849,  again  we  find 
Shahbaz  Khan  asseiting  his  claims  against  Muhammad  Ali 
Khan,  Nawab,  and  again  his  suit  was  dismissed  on  the  ground 
that  the  State  lands  were  not  liable  to  partition  and  that  only 
gr&Dts  of  maintenance  had  ever  been  made. 
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April  m,    "  j,         .l  C„™„„.«ioner.,  „„,.,  .,  ,, 

-cqn.red  by  NTawnb  Rahmat  Khan  "    '***    b^  bee" 

W.  an,  C^W,  offiW.  T,  fw  fche    -0^ 
-      '  7"^^-fl-^8f.»,  JaWy  1852,  held  that   wS^ 
and    m,m„roWe   nrop9rfyi   .,  ^^   ^ 
-nentan«oaft0nr1l-n?  „,«,.  Mabammadan  Law  ;  and  tt   .1 
J**T**oJ  Nawab  RaW  Khan    who    ad  tolled 

SI  1     Xd        P°T,0n  °f  Jan'b"  Khq"  a"d  S^"  Khan 

«.  zssszjzit*  °'rm"  **■•• — ■•»  i8'» 

i»  M.  applies™  „„?.,  *.  „"""  «'*W-*0.  Kh.„  w, 

weived  WM  br  wav   of   m      V  6'    Ulat    wh"tever    be 

°  P1^  for  the  maintenance  of  his 
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other  brothers  -  -  »«««"?  5°  *'££ 

of  Mr.LawrB.ee  to  the  Agent  to  the  Governor-General    dated 

ofam'ssedhyMr.    W.   Wy^,  Settlement   Officer,   C,«-Snt1eJ 

apoeal  before  Sir  Henry  Lawrence,  first  member  of  ^^J 
Administration  (part,  A,  page  49).  The  appeal  was  ^m.sed 
♦Corner  dealine  »A  with  the  grounds  of  apoeal.  One  «■ 
the  ««.«.(*  «rged  was,  that,  a,  the  B*  had  by  the  nt, 
fieationof  1849  heen  deprived  of  Civil  Execute  power*  he 
State  of  Konipnra  was  no  longer  like  those  State,,  the  partition 
of  which  is  impossible  ;  but  Sir  Heorv  Lawrence's  decision,  wh-ch 
is  badly  translated  and  is  not,  too  lucid  in  original,  was  to  the 
effect  that  the  Unction  of  the  0M1  and  Criminal  powers  did 
not  render  the  State  liable  to  partition. 

Two  other  cases,   which  do  not  appear  in  the  printed  paper 
hooks,  require  notice. 

In  18*2  one  son  of  Muhammad  Tar  Khan  claimed  farther 
maintenance  from  the  Nawab,  and  the  matt.*  was  referred Hto ^e 
Local  Government.  The  tben  Lieutenant-Governor  Si  J* 
Aitehison,  pointed  out,  that,  it,  was  not,  a  matter  ^ >*M* 
Bettled  by  executive  anthority,  and  that  he  could  only  dispose 
of  it  finally  if  asked  to  act,  as  arbitrator  between the  parbes 
whicb  he  was  willing  to  do.  TTe  was  appointed  arb,  trato, ..and 
in  his  award  clearly  accepted  the  principle  that  all  that,  the 
yonder  members  of  the  family  could  claim  from  ^J*™b 
was  reasonable  maintenance.     The  award  was  given  in  1884. 

In  December  1870,  the  sons  of  Muhammad  Sher  All  Khan, 
one  of  the  sons  of  Nawab  Gnlsher  Khan,  half-brother  of  Rahmat, 
Khan  Nawab.  brought  a  suit     against   Nawab    Muhammad  Ah 
Khan,  the  iaeirdar  of  Knuipn^a,  for  a  continuance  of  the  allow- 
»nce  made  to  the  father  for  maintenance.   It,  will  be  remembered 
tbat,  it  was  decided  in  1822  that  the    whole    of   the    maintenance 
allotted  to    the    three    younger  half  Votbers  of  Nawab    Rahmat, 
Khan  was  to  be  paid  by  the  Nawab  alone,   and  no   part  of  it  by 
■  Ghulam    Mohay-ud-din   Khan.     It   wis   held  that   the  suit,  in 
which  the  plaintiff  alleged    that,  the  errant    for  maintenance  was 
inpvpeUity,  was  triable  by  a  Civil  Court,  and  this  Court,  finally 
decided   that,  the    grant,  for    maintenance  was  for  life  only,  they 
being     "only   life     grants      resnmahle      after    the    death     ot 
"the  grantee  by   the   reigning  Nawab"     Throughout   the   case 
it  never  seems  to  have  been  even  suggested   that  they  were  entitl- 
ed  to  share  in  the  inheritance  according  to  Mnhammadan  Law  ; 
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the  ela,m   of   the   pWiffa    wag    fcW    tnpy   ^^    ^^ 
succeed  to  the   maintenance   panted  to   their  father,  which  they 
alleged™*  a   grant  fa   perretnity.     This   claim   wa»  Visaed, 
the   who*  oneefaonoftbe   onstom  0f  the    family   on    that  point 

w/r ;  °^- Tt  Js  ™™a  fhnt  thia  <»*>  «-  »«>« 

ESiis :rd,n  tULo™  conrta  -d  ;s  - 

This  completes  the  history  of  definite  claims  made  fa  the 
an.rt.on  of  personal  rights  to  share,  fa  some  form  or  another, 
Jn  the  Kunjpura  State. 

..^'tl'rf6  F,'"anekI   Commi^ioner  to   the  Oom- 

re    on    for  debarr.og  the   Chief  after    the   decease  of  Muham- 
mad  Tar  Khan    from    BgR;n    brin(?lng  Hs   oIa;m  fa  ^J^™ 

™:rr  ^ri,Wion  of  ^-*-*-"£ 

'■of'   he  Sfl S      PE00e!d9  *°  '"  :    "  °D  a  ™°™  —deration 
of  the  whole   cronmstances   of   the  case,  as   disclosed    in  the 
correspondence   referred  to,   the    Financial    Commissioner  ha 
n    hes,tat,on,n  holding   that    Mahahmm.d  Yar  Khan  haW 

»o  the     •a"vni9n'S  madeby  Mm  sl'on'd—"°  Restate 
of  the  minor  tfawah,  Ibrahim  All  Khan. 

"The  village  of   Riana  and  the    land   in  Knnfanra  held  W 

of  the  Ch.ef  of  Rnnjpnra  and  the  mere  fact  that  the  former  ouari 
jnoepend       Chief  of  Kunjpara  has  heen  reduced  to  the  pS 

« lrtrM"  n  ,t<e,f  sufficient  reason  f°r  th— p- 

•    dmitedtT'T'0'   aPy    P°rt?-°ft^   l.n*,»bioh   are 
adm.tted  to  have  formed  part  of  his  original 


We  now  come  to  another  piece  of  evidence  of  some  valne. 

hatGh^     fi^°Vh'!death0f  Bahadnr  J-*   ^an  in    1830 
tnatGhnlamAl,,    Nawab)     madfl   a  effect  that 

B,badur  JU11R  Khan  was  dead    and  ho   had  come  into  the  p0  3es 
*nof   he  8tat    b  .,    WR8   hered),  nd    ^J^ 


„     ..  t  Record 
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.'and  received  from  the  cffice,  show  that  the  «mWaWrigbta  of 
.<  M    ge  in  cation  belonged  to  tot  Khan  of  Kun]Pura. 

..Knnipura  State,   holds  possession   of   the  HMJn  «***  of 
"  the  villages  in  question." 

An   extract  from    the   record-of-rights   of  mauza  Rasulpur, 
^ana     Sarsawa,    for    the   year     1230  fasU  1822,    gives    an 
Lount   of  the   village     and  of   the  rights    of  ^   *£*£ 
This   is   a  valuable  piece  of  evidence   (paper   hook   0,   P  ^ 
It  clearly   recites  that  «  whoever  sits  on   the  mamad  becomes 
"ptpitorof   the   ance^les.aleardre^hletomeeUh 
..expels  of  his  brothers  and  relatives  to  the  extent  of   their 
.•capabilities    and  relations  to  the   Nawab,   bnt    there  was   no 
«  custom  of  partition  ;   hence  tho  entries  were   made   u,  favonr 
-of  one   alone   and  according  to  the  custom   of   the .family    of 
.•the   said  Nawab  the  share   of    the  remaining   co-sharers  have 
"  not  been  set  forth." 

,0.     •    -i  ,.  nnte  is    eiven    in   an   order    by   Mr. 
A     somewhat   similar   note  is    give 

accordance  with    it. 

In  ,849,  bs  noted  above,  the  State  ™s  deprived  of  ** 
Bnd  criminal  paction,  and  the  Nawab  reduced  to  the 
,.„  of  „  '  rivale  citizen.  Notice  of  this  was  sent  to 
C  Lai  T^Khan  throneh  the  Nawab.  The  fact  that 
Lice  was  sent  was  urged  for  the  appellant.  as  showing 
impendence,  but  it  was  sent  through  the  Nawab,  which 
negatives   the    idea. 

Shortly  after  1849,  settlement  operation  began,  *v&  several 
of  the  orders  quoted  above  were  passed  charing  the  progress 
of  settlement,  proceedings., 

We  find  at,  settlement  that  there  were  va.ion*  disputes, 
but  a-  regards  the  villages  then  in  the  Na  waVs  possession  he  was 
entered  as  owner.     In  r.he  wajib-u'-arz  of  3  H5i  October  1853,  the 

Cll C.  U..1     /nmw    hlll.{      ).    IllW    U)'  iU 


Ap*il  jus.  ]  civil  judgments-no.  47. 


thia  ullage  the  lambardar,   jagirdar   and   zamindar  is  one  and 

the  same  person,   and    he  lias  „„,    the   right  of  alienating  the 

•  jagir  and   zamindari   estate   for  the  teason  that  itexmifidari 

"estate    belongs  to   the    State."     Uariously    enough    the    e,try 

made   as   to    tnauza  Kaujpnra   itself  is  uoc  identical  with  these 

It   .s   dated    IS06,   and  does   not    contain    the   proviso   against 

aberration,    chough  it  recites  that  the  Nawab  is  soie  zammdar, 

biswedar     aud      jagirdar.     In      the    Soharanpm-     villages     of 

Hustafapur,     Khazanpur,    Kabadpur     and     Rasulpur,       tabsil 

fa.zabad,    Saharanpur,     the  entry    is  :      «  The   village  is  held 

^   on   zanundari    tenure    ani    relates    to    the     Kunjpura    State. 

:  Only   Muhammad  Ali  Khan,    masmd   mshm,    is  ,n  possession 

of   ,t.     2y0   co-sharer  can  have  it  partitioned."     This  is  dated 

dOth  September  1S59. 

When  Mnhammad  Ali  Khan  succeeded  in  the  end  of 
1819,  after    the  .sue    of   the    proclamation     taking    away  the 

ast    remnant    of   sovereign    rights,  he    was   acknowledged   a. 

.tulai-  Jsawab  and  was  invested  with  a  robe  of  State. 
(bee  letter  No.  2154,  dated  22nd  November  1849,  from  Sir 
Henry  Miot,  Secretary  to  Government  of  India,  to  Board 
of  Admin.stration).  The  Jagir,  it  is  admitted,  was  continued 
entirely  in  the  name  of  the  new  Nawab,  and  the  entries 
iu  tue  settlement  of  18*9  was  also  in  his  favour,  except 
that  as  regard,  the  .  wajib-ul-ar*  (v.llage  administration 
papers)  the  entry  in  ,889  i.  to  the  effect  that  no  entry  on 
this   point  is   necessary. 

The  Kunjpura  jagir  has  been  brought  under  the  special 
Act  passed  ,n  amendment  of  the  Punjab  Laws  Act  of  1872 
m    1900,  and  known   as   the    Punjab    Descent   of   Jagirs  Act. 

The  oral  evidence,  which  commeuces  at  page  39,  paper 
book  B,  is  really  of  very  little  value,  but  we  have  perused 
it   all. 

It  appears  to  us,  upon  a  review  of  the  evidence  upon 
t  .o  record,  that  the  eastern  set  up  by  the  defendant  a3  having 
obtained  in  the  family  up  to  1840  is  proved  beyond  all  doubt 
to  have  been  the  rule  of  succession.  .V,  doubt  up  to  1806, 
when  the  State  came  ander  British  pwtaotbn,  times  bad  been 
very  troublous  ;  but  this  only  renders  the  probability  that  the 
e  de,t    B       op>    as  j8    stated   jn   the     8ett|emcnt    recofd  ^   oq8 

of  the  Saharanparvillageein    1833,  the  ableat   (Itf)  son  would 
=  to  the  ^       d  then  u,oever  beca  J  Jmad  J2J 

du      o  '"°,iel,J    °f  ,he   ytate  subJect  *«. 

ducv  of  p.oviding  suitable  malignance  for  the  youngi  members 
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of    the    family.    This     maintenance    seems  to    have     varied 
in  extent,  but  there  is  a   good  deal   on   tho    record   to  indicate 
that   it   was   understood   that   the   basis   of   calculation  should 
be  five  wells.     We   have  no  hesitation  in  finding  that  the  custom 
of    the   Kunjpura  family    up  to    1849  was   for   the   ablest  son 
to  succeed  to   the  maenad  nashin,    and  that   whoever  succeeded 
to  the  mamad   took  the  whole  estate  and    provided  maintenance 
for  the  younger  sons.     The  "  ablest  ",   by  the   ordinary  process 
of  evolution,   w'.ien  times   became  settled,  became   the  "  eldest. 
The  same  thing  ocourred  after  the   proclamation   in    1849,  but 
the   Nawab,   Muhammad   Ali  Khan,  who  then    succeeded     was 
an  only    son.     He   however    proceeded  at  once  right   and   left 
to  assert  successfully   his   rights  to  resume   and  revise  mam- 
tenance  grants  on  the   deaths  of  the   grantees,   and,   as  we  have 
seen,    he  succeeded  in  his  coutention  that  the  grants  were  resum- 
able  in   the    Chief    Court   in    the   case     of     Ali    Ahmad   Khan 
and  others  versus    Muhammad    Ali  Khan,    Nawab    °f  Kunjpura, 
decided  by  this  Court  finally   on  review   on    11th  January  1873. 
The  case  now   before  us,  it  is  urged,  is  the  first   case  which   has 
occurred  since   the  proclamation  of    1849    in   which    a   Nawab 
has   died   leaving  more   than   one    son;   aud   it   is    urged,   the 
sumption   of  the  "sovereign   rights  »  and     he   reduction     o 
theNawab  to  the  position  of   a    private   gent  eman   completely 
altered   the    whole  aspect   of    the   ca,e,     and    destroyed     the 
binding  force  of   the  custom,  if  it   had  ever  exiated. 

There  does    not    appear   to  us   to  be   sufficient  reason  to 
hold  that   the  family   custom    which    we    hold   to  have    been 
established  before    1849    was   abrogated  by   the   proclamation 
,o  far  as  concerns  the  property,    which  was   then   the   property 
of  the     State.     We  know  that   this   could  not   have    been   in 
accordance  with  the   policy   of  the  Supreme   Government,    and 
we  know  that  in  1849,   when   the    Nawab,  Ghulam   Ali   Khan 
died  after  the  issue  of   the  proclamation,    his   son   was    allowed 
to  succeed  to  the  title  of   Nawab   and  was  invested  with  a  robe 
of  State   (letter.  219,   dated    4th  February   1850,  from    Punjab 
Board   of  Administration  to  Commissioner  and  Superintendent, 
Cis-Sutlej  States). 

The  Supreme  Government  undoubtedly  took  away  certain 
powers  and  privileges;  it  had  done  something  in  this  direc- 
tion in  1837,  on  which  occasion  it  took  away  the  rights 
of  the  Nawab  to  levy  dues,  and  it  at  once  upon  that  occasion 
allotted  compensation  for  the  resumption,  which  is  still 
paid.  We  are  not  to  assume  any  intention  on  the  part 
of  the  paramount  power  to  interfere  further   than  was   neces- 
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P~«d.  far  the  good  government  of  the  State,  and  there  i. 
not  only  no  nidation  that  there  was  any  inference  wi-h 
family   custom    but  every   indication    to  the  contrarv.    We  find 

that     thes       nnnople,     received   full  asseQt  from  their  ^ 
ships     of    the    Privy    Council.    In    that,    case   the  vicissitudes 
undergone  by    the   Nawabs    of    Ta.k   had  been    even     greater 

haninthe   case  of  the   Kunjpura   family,  aad    the    ^f^ 
spute  had   been  actually    fa,  year5   out   of  the   possess in 

lent      Se  'T'^   ^    be6D  ^^   ^  fo- 

ment. The  case  for  the  existence  of  a  precisely  similar 
custom   8et  up    by  tha  Nftwab  of  Tan..  was  7  * 

as  it  .s  in  regard  to  the  Kunjpura  family.  g 

defanT'fV^K*^0™'  ^^  ^  °U8t°m  8efc  UP  b7the 
defendant  Nawab  „   made  oat  as   regards  all   property   which 

But  as  regards  lands  subsequently  acquired,  we  think  the 
«»»  different.  The  custom  owed  its  rise 'and  raiJxZ 
TilZ  Z\  ^  Stateaad  tL9  -e^-sof  chiefship. 
etJr  H  rf  '    reSPGCted    by    the     aut^ritie3   and    fully 

established  as  accompanying  the  chiefship,  must  be  held  to 
obtain    as    regards     the     estates   of    the    Chiefship    as   such 

1 :0tV,  cbie[8hip  ceaaed  as  an  ^-«tpM"t;rS; 
ZLTt  trN  wo,  do,uot  thiak  that  la,id3  -d  p-p-ty 

R^ItsE^*  ******** 

object  to  the  special  custom  of   primogeniture  ,et  up,   although 
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it  had    been  acquired  by  the  Nawabs,  and  there  was  also  certa n 
other  property  of   small  area  which  w,   clawed,  b»H»   wh„h 
the  rale  of  primogeniture   was    held    ^^^^ZL 
apply  the  same  principle  here,    and  we  shall  uphold    he 
oh    Lower  Courts  and    dismiss   the    cla,m  as    regard .    .1 .    *• 
Unds   which   wereowuedby  the  State,  a,  a   State,  before  1849 
and  which    we  hold  inotudes  all  the   laud,  there  «.   be  Najrab  • 
possession  and  so   entered  in  the  settlement  records   of    ISoi  , 
and  w shall  decree  their  share   to. the  plaintiffs  of  the  remain- 
Lg  lands,  holding    that   as  regards  those  the  persona     law 
the  parUes-that  is  the  MuhammaJao  L.w-must  apply,  as  it  s 
clear  that  no  other   custom  has  been  shown  to  govern    suoces- 
Bion  in  the  family. 

As  regards  the  exact  details  of  the  property,  laud  and  other- 
„i,e  to  be  decreed,  we  will  decide  after  hearing  counsel  further. 


No.  48- 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Chitty. 

G1RDHARI  RAM  AND  OTHERS -(Dkbendants),- 

APPELLANTS, 

Versus 

Aw.iiiTB.iM-    j         FAIZTJLLAH  KHAN  AND  OTHERS,-(P™iffS),- 
RESPON  DENTS. 

Civil  Appeal  No.  5*1  of  1904. 

i  ■]„,„_rVn.s<>nJ   of  nearer   reversioners— S'3ht 

«,/    moreremote  reversioners  >n  presence  ofdaugmeis 
Ltesi  HA  aUenation-Uoie  of  calculating  degrees  o]  relation^, 

to  a  suit  by  the  reversioners  of  the  sixth  degree  for  a  declaration 
that  a  sale  of  immovable  property  effected  by  the  widow  of  a  sonless pro- 
prietor should  not  affect  their  reversionary  rights,  it  was  contended  th 
ZZ  presence  of  the  deceased's  daughters  .ho  were  the  nest  reverb 
hei.  by  the  custom  of  the  parties,  and  other  *~^™"£«Z 
.hip  than  the  plaintiffs,  several  of  whom  had  consented  to  the  sale  the  plam 
S  had  no  Is  .*..*  and  were  not  entitled  to  maintain  the  suit. 

By  the  *****  of  the  village  it  appeared  that  daughters  only  succeed 
ed  in  the  absence  of  the  collaterals  up  to  the  fifth  degree. 

HM  that  as  it  was  by  no  means  certain  that  the  daughters  (even  if  the 
were  the  next  reversionary  heirs)  would  interpose  to  contest  the  d»iM|> 
their  own  mother,  with  whom  they  were  living  until  they  married,  or  wou 
;er  .Zed  as  hennas  several  co.laterals  of  the  fifth  ami  lesser  degrees  wo, 
in  existence,  the  plaintiffs  were  fully  competent  to  maintain  the  suit. 

The  method  of  counting  degrees  of  relationship  in  the  Barmu  Dista 
i.  from  the  collateral  to  the  common  ancestor,  both  being  included. 
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further   appeal  from  tht   decree  of   Khan   Abdul   Ghafur   Khan, 
'Dnnsiwl  J„dr,  Shakpur  Dinsion,  dated  5th  February  1904. 
Dwarka  Das,  for  appellants. 
The  judgmeut  of  the  Coart  was  delivered  by 

r.^;i'^J(^;rsr;i.,Ftire  ,,b,"'i"  "p,*ia""  mA*«>™°- 


SET  sf^sr^iir  - 


Nawab  Khan 


NTur  Khan. 


Sheikh. 


Pllah  K  ian 


Abdulla  Khan 


Zrof  V""/""'  ''r,n'/'  ^  tn  C0Bt<"  ■»  alienation 
^rofeale  effected  by  Mussatnmat  Bakhtawar,  the  widow 
*~*  deceased  collateral,  Mabannnad.     The  fi»t  noinr  f„T 

*M   P  .rpce  it  mart    be   attained    -W   ;.   >u_,       ,'   and 
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of  relation, tip  to  the  deceased.     It   was  no  doubt  lad   down  » 

Lhu  v.  vL»i  ^-w  «*  *»  *«  (1)  ?■*  ;ccord,Ti 

to  the  general  custom  of  the  Punjab,  in  calculating  degrees  of 
relationship,  the  proper  course  is  to  reckon  on  the  genera- 
tion,  commencing  with  and  including  the  debased  upwards 
until  the  common  ancestor  is  reached,  he  being •  -1*  counted 
and  included,  and  that  it  is  of  no  consequence  by  how  many 
generations  the  collaterals  are  removed  from  the  common 
!ncestor.  This  mode  of  computation  was  accepted  and  employed 
nZ  Kfe«3  V-  Ate  OM  (?)  I  bn*  *  *>nW  has  s.nce 
been  ^  whether  it  can  be  said  to   be  the  general  custom 

have  been  nuoted  by  mistake  for   the  case  oiLaAhu  t-  lta» 
«*.»■« -J  AW  MM   0)  above    cited        Tt   »   ce    amly 
open  to   this   objection,  that   it  makes  no    distinction   b    w«* 
L   collaterals    themselves.     In    this    case,    however,    it   «      « 
necessary  to   go   further   into    the   question    beca.se    w6- 
evidence  that  in  the   district    before    us,    talml  Isa    Khel,  the 
m  de  of  computation  should  be   from  the  collate     tc .the com- 
mon   ancestor,    both     being   counted.     The  „««,-»■«*   of  thu. 
7Zlt\^   on   the   matter,   but    that   of  the  neighbour^ 
:  ,   Bannu,    clearly     lay.    it   down,    and   gives   a   — 
example,  which  puts  it  bevond  a  doubt.     We   agree,  therefore 
wih   boh   the   Courts  below    that   this   method   of    reckomug 
Thouldbe    employed  and   the    plaintiffs    regarded    as    collateral 
oMhe6th    degree.     Two  objections    were  raised    to  then,  ng* 
to   8ne_(h  that   other   descendants    of   Hassan    Khan    near  r 
:rltionship  than    the  plaintiffs,    had    consente      to    the  sale 
el    Sharfraz  Khan,  Muhammad  Nawaz  Khan  and   Rab  Nawaz 
Khan   and  (2)  that   plaintiffs  could   not  sue    in    the  presence  of 
daughters  of   Muhammad,   who  would    succeed   as   he,rs   to  h.s 
estate  before    the   plaintiffs.     The   first    objection     is     clearly 
untenable.     It   is   now   well     settled    tha     the    fact     tl  a     the 
plaintiff  is  not  the  nearest  reversioner  w,  11  not    be. ,   W  to  h« 
Lht    and    that   where  a   nearer    reverter    consents  to    the 

*•       />.„«    aharib    Khan   v.    UirZa   Ah    Bahadur    Khan   (,  )  an 
Hit     « •        v.  flLm  Sinah  («..     The  degree  of  relatmnsb.p 
^   no  tit  be  considered,    and   where  the  suites    purely 

£  1°S  P»  Vof  •  '   84  P.  ft,  1898.  F.  B. 
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speculative,  and  the  plaintiff  has  a  very  remote  chance  of 
inheriting,  the  Coarts  will  iu  their  discretion  refuse  him 
relief.  That,  however,  is  not  the  case  here.  The  plaintiffs 
are  only  one  degree  beyond  that  at  which  they  would  exclude 
the  daughters  as  heirs.  The  second  objection  has  more  force. 
Can  the  plaintiffs  sue  in  presence  of  the  daughters  who 
would  if  the  inheritance  fell  in  now  sacceed  before  them  P 
The  nwaj-uam  of  this  talml  is  important  as  showing  that 
there  was  no  limit  to  the  degree  of  collaterals  who  would 
come.nbcfo.o  a  daughter,  but  that  at  the  date  of  the  riwaj-i- 
a,»  ,t  was  agreed  that  collaterals  beyond  the  5th  degree  should 
be  exuded.  After  the  daughters  the  plaintiffs  wonld  stand 
next.  No  doubt  even  then,  inj  the  absence  of  special 
^-^^^Plaiotiffs  could  not  sue  (see  T^LTX 
.  Ikakur  Das  1).  Wc  think,  however,  that  in  this  case 
here  are  spedal  circumstances,  which  take  the  case  out  of 
odlna,  teg01J.     [tia     h  .m 

d, utters  would  mterpose  to  contest  the  alienation  by  their 
moh.,  with  whom  two  of  them  were  l.ving  until  they  ma,ri 
and  on.  u  st;1  hvmg.  It  »  b/  uo  meaus  ^./^  ^ 
daughters  will  ever  succeed  as  heirs.  There  are  several 
co;tera,softhe5thand  lesser  degrees  who  would  Z  t 
before  them,  though  some  of  these  may  have  lost  their-  ri„ht 
.to  object   by  consenting  to    the      sale.     If    the    plaintiffs   can  sue 

IhuTeT  1^  ""'"  reVerSi0ne"'  w  ^ink  they 
ought  o  be  a  lowed  to  sue  also  iu  presence  of  the  daughters! 
who  after  all,  stand  on  much  the  same  footing.  As  to  the 
*-U  of  the  ca.e  there  is  very  Httle  doubt.  In  1896 
Mnasammat  Bakhtawar  began  borrowing,  though  apparently 
there  was  no  need  whatever  to  do  so.  Certainly  there  wal 
0.  need  to  borrow  in  the  reckless  fashion  in  which  she  appears 
tehave  proceeded.  Though  left  in  possession  of  a  good  estate, 
m  four  years    she  had    made    away   with    it  entirely    for  a  total 

r;th-\;,m  0f  this  ,arge  m  ^twiihi 

cm,  we  tb.uk,  be  regarded  as  bo, rowed  for  necessity.  In  1897 
ilussammat  Bakhtawar  n.ottgaged  the  laud  for  Ks. 
lh.s  was  to  meet  the  expenses  of  the  family  litigation,  and  may 
fairly  bo  allowed.  Later  on  ,he  married  one  of  her  daughters 
and  pretends  to  have  borrowed  over  Ks.  900  for  the  purpose' 
That.s  altogether  extravagant.  But  wc  sec  no  reason  why  a 
fair  sum,  say  Ks.  200,  should  not  be  allowed  on  this  head 
It  may   be    that   she   would   not   have    enough  ready    money 
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,sueciaUy  after  the  litigation,  to  defray  the  marriage  expense,. 
SL  actions  wo  agree  with  the  Court  be  low 
Z  holding  that  the  borrowing  was  not  proved  to  bo  fa. 
necessity  and  cannot  affect  the  plaintiffs'  rights. 

The     appeal    will   be   aocopted     in   part      and    the   decree 
•    ,  to    that   extent,    namely,    that  it    be    declared    that    the 

rMltly  borrowed  for  marriage   expen.es.     In  other    respects  the 
a(;cal  taUs.     Parties  to  bear  -heir  owu  costs  of  flu.  appeal. 

Appeal  allowed. 


Full  Bench- 
No.  49- 

Bef0re  Sir  WiUianClarK,  *******   *■*"*- 
'        Reid,  and  Mr.  Justice  Chatter]*,  C.  1.  fi. 
GHULA-MMUSTAFA)-(DEF^m),-APPELLANTI 

A—*-'    J      shAHAB-UO-UIN  EdA»!-^«H-),-B«aP05DHHft 

Civil  Appeal  No.  81  of  1907 


j/  tenant—  Suit  /or]?!* 

limit*' ion— 'I 
Storting    ir"--     ■" 

Article  10 


nption— Starting   !«"«' 


ta    ,h°   P°SS6SSr     I  a   saloi     that  provided  by  clause   2  of  Article  10 
SrSdllielo.elndi.WuUoaAoMB,, 

The  term  "physical  possession"   in  Article  10  of  the  I— on  Act 
means  personal  and  immediate  possession. 

Batttl    *,,,«.»   v.  Ifa...     -'        '  ,  fl  Du,  1 

}«.,  17  P.O. 

.1'/  ,  434,        (,')  M 

7  P.  R .,  '-880. 


W     I.  L.R..  XX/V4H.,  17  P.O. 
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Further  Appeal  /,-om.  the  decree  of  Major  G.  C.  Beaton,  Divisional 
Judge,  Hoshiarphr  Division,  dated  22nd  October  190G. 
Grey  and  Sbadi  Lai,  for  appellant. 
Gokul  Chand,  for  respondent. 

This  was  a  reference  to  a  Full  Bench  made  by  Rattigan 
and  L,l  Chand,  J.J.,  to  determine  whether  property  in  possession 
of  tenant  at  the  time  of  sale  does  not  admit  of  physical  posses- 
s.on  within  the  meaning  of  the  first  clause  of  Article  10  of  the 
Second  Schedule  to  the  Indian  Limitation  Act. 

The  order  of  the  Division  Bench  (Rattigan  and  Lai  Chand, 
JJ.,)  referring  the  question  of  law  to  a  Full  Bench  was  as 
follows  :  — 

Lal  Chand,  J.— This  is  an  appeal  in  a  suit  for  pre-emption  aDd 
the  sol,  point  raised  in  the  grounds  of  appeal  is  that  the  suit  is 
barred  by  limitation.  The  sale  sought  to  be  impeached  was 
effected  and  registered  on  7th  April  1905.  The  suit  was  in. 
stitutei  on  10th  April  1906,  i.  e.,  after  the  expiration  of  oue 
year  from  the  date  on  which  the  sale-deed  was  registered.  It  is 
found  that  the  land  sold  consist,  of  specified  fields  in  possession  of 
tenants.  According  to  the  sale-deed  it  was  agreed  that  the 
vendor  shall  receive  the  chalcota  for  the  current  rabi  and  it  is 
found  that  as  a  matter  of  fact  the  vendee  obtained  actual 
possession  from  the  tenant,  after  the  rabi  crop  was  harvested. 

The  Lower  Appellate  Court,  following  Sharif  Eussain 
v.  Muhammad  Yvsaj  (l),  has  held  that  the  lands  sold  did 
admit  of  physical  possession,  and  as  the  suit  was  insti 
tnfed  within  one  year  fr„n  the  date  when  such  possession 
was  taken  it  was  not  barred  by  limitation.  If  the  subject- 
matter  of  sale,  though  in  actual  possession  of  tenants  at  the 
tunc  of  sale  did  admit  of  physical  possession,  then  the  view 
taken  by  the  learned  Divisional  Judge,  following  Sharif 
Eussain's  cast  would  bo  correct,  In  that  case  the  property 
sold  consisted  of  shops,  which  were  found  to  be  in  possession 
of  tenants  at  the  time  of  sale,  and  it,  was  presumed  that' the 
property  sold  admitted  of  physical  possession.  The  property 
sold  ,n  the  present  case  consisted  of  specified  fields  of  land  in 
possesion  of  tenants.  But  a  difference  in  the  class  of  property 
appears  to  be  altogether  immaterial  for  the  purpose  of  inter 
prebng  and  applying  Article  10  of  the  Limitation  Act  The  two 
cases    therefore   are   so   far    very    mnch    similar   and     scarcely 

0)88  P.  R„  1905. 
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distingoishable  in  principle.  In  view,  however  of  BatnlBegam 
v.  Mansur  All  Khan  «,  fffl-uflb  Kunwar  v.  0*aZ  ft«rf  (  ), 
and  Gauhri  Mai  v.  JMrf  Mai  <•),  it  appears  extreme  y  doubtful 
vvbetherpropertysold.be  it  a  house,  shop  or  specified  plot  of 
land,  can  be  held  to  adn.it  oE  physical  possession  within  Article 
10  if  when  sold  it  was  in  personal  possession  of  a tenan  and 
not  of  its  proprietor.  The  judgment  in  Batul  Began  v.  Mansw 
Mi  Khan  «  was  confirmed  on  appeal  by  their  Lordships  of  the 
P.ivy  Council,  and  KaunMa  *^  J^J^^ 
merely  follows     the  view  already  prepounded   in   BaMBe 

t:Tc2l ^"^888.  ,  apparently  the  sarnie 
as  is  reported  in  24  Allahabad.     The   judgment    is   quoted    and 
led  upon  by  the  learned  Judges  as  showing  that    possession  of 
Itenant   is  it  physical    possession    but   only   -st.net.ve   on 
behalf   of   the  owner,  whereas  jast  opposite  seems  to  be  the  con 
usion    dedacible   from   the  judgment  of  their  Lordships .of    h. 
Privy  Counc.l.     Their  Lordships  in  that  case  defined      physical 
possession"  to  mean  "personal  and    immediate    possession,      and 
applying  this  definition  a  property  held  at  the  time  of  sale  by  an 
oL     through  tenants  would   not  appear  to   admit   of   physical 
This    was   in  fact  the  view  held  in    Gauhri   Mai   v. 
SST-    e      Zgh  it  island    referred    to   in    J 

Brain's   «-(*)    ^^^^^.^^^TZJ^ 
po.nt    of    limitation    involved    in   this   appeal   is    not    altogethe 

free   from   difficulty,   and  it   appears  qu< 
Privy  Council  judgment  in  Butal  Begam  ^ 
judgment  of  this  Court    in    Qauhri  M~v~ 
applied  in  Sharif  HussainU  case   (*) 
appeal  to  a  Full  Bench  for  disposal. 

The  judgment  of  the  Fall  Bench  was  delivered  by 
ClUTTFIU,   j._The  material  facts  as  well  as  the  point  whicli 
29th  Sovr.  1907.    ....  FaU  Bench  is  asked  to   decide    in   disposing;   of    this  appeal 
are  set  forth  in  the  referring  order   of    the   Division    Bench  and 
need  not  be  recapitulated  here. 

In  Sharif  Hussainv.   Muhammad  Yusaf  (*)   the  property  i 
suit  consisting  of  three  shops  with  a  halakham  above  was   in  th 


Z\r=;/^   appears  .estimable    whether  the  ; 

Privy  Counc.l  judgment  in  Butal  Begam  v.    Mansur  Ah    and    the 

"Tgment  of  this  Court   in    Ga^ri  Mai's  case  (?)    were    correct^ 

We   therefore   refer   the 
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possession  of  three  tenants,  who,  on  the  date  the  sale  took  place 
attorned  to  the  purchaser  by  executing  leases  in  his  favour.  Jt 
was  contended  by  the  latter,  when  the  suit  for  pre-emption,  in 
which  the  appeal  was  carried  to  this  Court,  was  brought,  that  ho 
had  taken  possession  on  the  date  of  sale,  and  that  claim,  which 
was  brought  more  than  a  year  after  that  date,  was  barred  by 
time  under  Article  10  of  the  Limitation  Act.  It  was  decided, 
following  several  decisions  of  Chartered  High  Courts  and  this 
Court  as  well  as  a  judgment  of  the  Privy  Council,  that  mere 
attornment  by  tenant  docs  not  confer  physical  possession  of  the 
property  held  by  him  so  as  to  start  limitation  against  the  pre- 
emptor.  This  was  quite  correct  and  is  supported  by  the 
authorities  cited.  But  in  the  beginning  of  that  part  of  the 
judgment,  which  disposes  of  the  point  of  limitation,  the 
remark  occurs  :  "The  property  clearly  admits  of  physical 
fflion,"from  which  it.  may  bo  inferred  that  where  the  pro- 
party  sold  .s  in  possession   of   tenants   who   attorn    to    the    par- 

,  it  is  to  be  regarded  as  capable  of  physical  possession, 
though  it  is  not  clear  that  the  Judges  ever  adverted  to  this 
onscqaence.  The  learned  Divisional  Judge  had  so  understood 
the  rnlin?  in  applying  the  limitation  in  this  case,  the  property  in 
suit,  being  held  to  be  of  that  description,  though  it  is  laud 
held  under  a  written  lease,  and  the  defendants  contend 
that  this  view  is  erroneous  and  is  not  supported  by  the  authori- 
ties  which  the  Chief    Court  judgment  profeses  to  follow.     Their 

lips  of  the  Privy  Council  in  Batul  Began  v.  Manmr  AU 
Khan  (')  held  that  the  words  "  physical  possession"  in  Article  10 
of  the  Limitation  Act  moan  "  personal  and  immediate  posses- 
sion." The  case  lelated  to  a  mortgage  and  is  not  otherwise  in 
point,  but  this  interpretation  of  the  phrase  in  the  Article  in 
question  is  most  valuable  and  authoritative  and  must  be  borne 
in  mind  in  considering  other  cases  of  pre-emption. 

Kaunsilla  Kunwar  v.  Gopal  Prasad  C-),  the  interpretation  of 
their  Lordships  of  the  Privy  Council  was  hold  to  be  applicable 
to  property  held  by  tenants,  which  was  accordingly  decided  to 
be  not  capable  of  physical  possession.  The  same  view  was 
taken  by  this  Court  in  Pan„a  Lai  v.  Bhagwan  Das  («).  There 
are  several  older  ruling*  of  this  Court  to  the  same  effect,  e.  g., 
0uuhr'   "  ""'    (*)■    Bishen   Singh   v.    Samdu  (&)  and 

the  dictum  at  page  283  in  Kalan  Khan   v.  Dai   («). 


0)  /.  L  R.,  XXIV  All.,  18.  P.  O.       <<)  73  P.  R.,  1885. 
P)  /.  L.  R.,  XXrilI  All.,  424.  .»)  48  P.  R  ,  1881. 
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These  constitute  a  formidable  weight  oE  opinion  in  favour  of 
property  in  possession  of  tenants  being  beld  to  be  property 
that  does  tot  admit  of  "  physical  possession,"  and  the  interpre- 
tation by  the  Privy  Council  concludes  the  question  of  construc- 
tion  of  those  words. 

In  our  opinion  the    words    "  capable  of   physical  possession" 
should  be  onstrued  with  reference   to   the  time  of  sale,  and    has 
nothing  to  do  with  the    question    whether   physical  possession   is 
eisy   ol    attainment   or   otherwise,   or    with   the   nature   of    the 
obstruction  to  the  taking  of  such  possession.     A  tenarvt-at-wfll   or 
by  sufferance  can  no  doubt  be    ejected    with    little    difficulty    and 
personal    possession   taken,   whereas    if   the    property    is   under 
mortgage   or   joint    property,     it   would    tike    much    time    and 
trouble  to  reduce  it  to   such    possession.     But  these    matters  are 
not  within  the  contemplation  of  Article  10.    It  simply  has   regard 
to  the  question  whether  the  property  sold  is  capable  of  immediate 
and  personal  possession  as  sonn    as   the   sale  is  effected,  and  if  it 
is  not,  the  property  does  not  admit  of  physical  possession.     Now 
property  held  by   a   tenant-at-will   or  by  sufferance  cannot  be  so 
taken  possession  of  until  the  tenant    is  removed,  and  attornment 
to   the   purchaser   is    not  enough    to   satisfy   the  words     of   the 
Article.     It    follows,    therefore,    that   such    properly   does     not 
admit  of  physical  possession    within  the  meaning  of  the  first    part 
of  the  Article   and  to  this  extent    the   dictum    in  Sharif  Russaiv 
v.  Muhammad  Yiisaf   is    overruled.     The    second  part    of  Article 
120     would   apply   to    such   cases    according   as  there  is    a  re- 
gistered deed  of  sale  or  not. 

We  hold,  therefore,  that  the  property  in  dispute  in  this 
ease  did  not  admit  ot  physical  possession  at  the  date  of  sale,  and 
that  limitation  therefore  began  to  run  under  the  second  clause 
of  Article  10  from  the  date  of  registration  ot  the  deed  of  sale. 
Plaintiff's  suit  has  been  filed  more  than  a  year  after  that  date  and 
is  barred  by  time.  .  The  mistake  mas'e  in  the  copy  ho  obtained 
from  the  Registration  office  does  not  save  his  right. 

YVe  accept  the   appeal   and    dismiss   the    suit    with  costs  in 
all  the  Courts. 
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No-  50- 

/        -  Mr.  Justice  Chatterji,  CLE.,  and  Mr.  Justice 

Joh  ustone. 


>  Appellate  Side. 


RAM  D1TTA  AND  ANOTHER,— (Defendants),— APPELLANTS, 

1  ersus 
TAKHT  MAX  AND  OTHERS,— (Plaintiffs),— RESPONDENTS. 

Civil  Appeal  No.  60  of  1906. 
n  -Inheritance— R 

adoptive  father's  family-Chima  Jots  of  Duska  tahsil  of  the  Sialkot  District. 

Fount,  that  by  custom  among  Chiraa  Jats  of  the  Daska  tahsil  of  the 

Sialkot  District  an  adopted  son  is  not    entitled  to  succeed   collaterally    in 
his  adoptive  father's  family. 

Singh  v.  Dulo   (' 

farther  Appeal  frovi  the  decree  of  W.   Chen.-,  Esquire,  Divisional 
Judge,  Sialkot  Division,  dated2Sth  October  1905. 
Shelverton,  for  appellants. 
Sukhdial,  for  respondents. 

Tins  appeal  came  on  for  hearing  before  Chatterji  and 
Johnstone,  JJ.  The  Court  remanded  the  ease  for  further 
inquiry  by    the  following  judgment  delivered  by 

the  family  of  l„s  adoptiv,  father.  Two  defendants  claim  to 
retain  the  property  in  suit  on  the  score  of  being  the  adopted 
sons  of  near  collaterals  of  the  man  Fakir,  whose  estate  is  in 
dispute.  Plaintiffs  are  more  distant  than  those  collaterals. 
The  Courts  below  have  both  found  for  plaintiffs,  the  First 
Court  holding  that  the  adoption  of  Bel i  Ram,  defendant  is  not 
proved  at  all,  that  the  adoption  of  Ram  Ditta,  ffefendanf  was 
a  customary  adoption  and  not  cne  under  Hindu  Law,  and'  that 
custom  was  against  the  idea  of  collateral  succession  by 
Ram  D,tta  ;  while  the  learned  Divisional  Judge,  after  a  remand 
to  enquire  into  the  nature  of  the  adoption,  came  to  much 
tbo  same  conclusion.  As  regards  custom  the  D.visional 
Judge  followed  a  previous  decision  of  his  owu  in  Makhan 
Singh  v.  Dulo    and  Guranditta,  decided  by  him    on    9th    January 
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The  defendants  in  appealing  point  out  that  in  Makhm 
Singh  v.  Ddo  0,  this  Cart  Irw  reversed  the  decision  in 
Makl.au  S.ngh'8  case  just  mentioned  and  has  held  that 
anion*  the  Chima  Jats-the  preset  parties  .are  also  Ch.mas 
-adopted  sons  do  inherit  collaterally  ;  and  they  have  asked 
us  to  decide  in  their  favour  accordingly.  But  upon  a  careful 
consideration  of  the  evidence  on  the  seond  and  ot  the 
reasoning  employed  in  Mahhan  Singh  v.  Dulo  it  has  become 
plain  to°u6,  and  is  admitted  by  both  parties  that  a  remand 
for    exhaustive    enquiry    into   custom   is   called    for. 

In     Makhan    Singh'*     e.se,    as   here,   there   was -no   local 

r^ra:  "-Olt  who  decided  that  ^ 
found  that  the  right  existed,  they  seem  to  ns  to  have  done 
8a  on  somewhat  meagre  evidence.  Both  here  and  u.  the 
lent  case  there  appears  to  us,  to  say  the  least  no  On- 
picuons  superiority  in  the  evidence  for  the  adopted  sou  , 
S  it  -us"  be  borne  in  mind  that  the  onus  is  heavily 
on    them   to   prove  a    special   custom. 

We  therefore  remand  the  case  for  enquiry  and  report 
(through  Divis.onal  Judge)  respecting  the  question  whether 
Long"  Chima  Jats  of  Sialkot  District  an  adopted  son 
inherits  collaterally  in  the  family  of  his  adoptive  father  A 
commission  should  be  issued  to  one  or  more  competent 
gentlemen  for  the  purpose.  Instances  found  should  be  care- 
fully sifted.  It  has  been  suggested  that  one  commissioner 
should  be  appointed  to  enquire  iu  each  tahril  ;  but  there 
are  objections  to  such  a  course.  The  first  Court  should 
exercise   its   discretion. 

On  receipt  of  a   return    to  the  above  order  of  remand,  the 
judgment   of    the   Court    was   delivered  by 

iai.    „         ,1)07  itelWlMl,  J.-This  case  was  remanded  for  further  enquiry 

12th  V,a.  1J07.  J  an  order,  dated  29th  May   1907.     A  commission 

L    issued     by    the  District   Judge  to  the    Tahsildar  of  Uaska 

hose   report   is   against  the  appellants     The  DmsionaUadg 

u     i         ,ma     verv   fully   into  the   evidence,  concurs   in  that 

:  d°  Clan       has   tiled    objections,     which,   besides   con- 

I  rD   •  «ctness   of    the  return,   urge   that  the    enquiry 

%\-t„us'ive    in     that    commissions     were   not    issued 

wa8   Mt    exhau. «»  uistHct_     After   hearing 

for  the  other   tansii*  oi 

"  «  4  P.  B.,  1906. 
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no  strong  case  for  a  fresh  investigation  in  other  tahsils. 
It  appears  from  the  Gazettaor  of  the  SiaJkot  District  that 
the  Chimas  are  numerous  only  in  the  Daska  tahsil  where 
there  are  abont  80  villages  held  by  them  according  to  the 
Gazetteer,  1883-84  The  Gazetteer  of  1894-95  says  they 
are  rarely  fonnd  ont  of  the  Daska  tahsil.  They  are 
inconsiderable  in  numbers  in  other  tahsils.  Our  last  order 
left  it  discretionary  with  the  District  Judge  to  issue  com- 
missions  for  other  tahsils,  and  we  do  not  think  any  good 
is  likely  to  result  from  another  remand.  Precedents  from 
onts.de  the  Daska  tahsil  have  been  filed  alreadv,  and  there 
was  nothing  to  prevent  appellant  from  producing  more  if 
he  wished  to  do  so.  Even  before  ns  he  has  not  referred 
to  any  ne<v  instance.  He  wants  a  sort  of  fishing  inquiry 
on  the  chance  of  some  more  instances  being  found  in  his 
favour.  The  case  has  already  lasted  long  and  repeated 
opportunities  have  been  given  to  the  parties  to  produce 
instances,  and  we  see  no  advantage  in  granting  another 
remand  for  appellant's  sake.  This  prayer  is  accordingly 
refnsed. 

The  question  remains  whether  on  the  record  it  can  be 
held  that  among  Chin.a  .Tats  an  adopted  son  can  succeed 
collaterally  in  his  adoptive  father's  family.  The  onus  of 
proof  of  snch  a  custom  lies  on  the  appellants  according  to 
the  principle  laid  down  in  the  Foil  Bench  ruling  in  Sita  Bam  v. 
m  (i),  and  other  authorities,  e.  g.  Mangal  Singh  v.  Tilok 
(').  Jehnn  v.  Saudagar  (■•),  .1/  ,  ,  ;  Tndra  Bai  y. 
Oadu  Dhar  (>),  and  Fat,  h  Muhammad  v.  Nimmitd-din  («).  The 
further  inquiry  has  not  thrown  much  additional  light  on  the 
point,  bat  its  result  is  on  the  whole  adverse  to  appellants. 

There  were  altogether  ten  precedents  cited  by  the  defen- 
dants. Of  these  No.  1,  vide  judgment  of  the  Divisional  Jndge, 
referre'1  '  f;''se  in  which  the  parties  were  apparent- 

ly not  shown  to  be  Chimas.  This  was  from  the  Sialkot  District 
and  apparently  has  no  bearing  on  the  question  before  us.  In 
No.  2,  which  was  a  mutation  case,  and  in  which  the  adopted  son 
was  a  nephew,  who,  after  succeeding  to  his  adoptive  father's 
estate,  got  a  portion  of  the  lands  of  other  brothers  by  arrange- 
ment with  his  natural  father,  who  was  the  other  heir.  This  case 
also  is   valueless  as  a   precedent,  as  there  was   no   cnlh.teral    to 


(  )  12  P.  R.,  1892  F.  B.  (3;  13s  I 
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onteat   the   claim,   aud   full    shares    were   also  not  obtained  as 
adopted     sou.     No.   3     is   a    Bajwa     mutation   case  of    Pasrur 
tdhsil,  and  No.  4  of   Nangar  Jats,    Daska  tahsil,  No.    7    is   also 
a  Bajwa  mutation  case,  and  the  facts  are  not  clearly   elucidated, 
but  apparently   the  adopted    son   got   an   equal   share   of    the 
land   of  a  brother   of   his  adoptive  father  in  competition  with 
other    nephews  of   the   deceased.    In  No.   8  no   enquiry    was 
made  but  a  decision   was  passed  in   the  adopted  son's  favour 
on  the  authority  of  Makhan  Singh  v.  Dulo  {l)   and  the  Riwaj-i-am. 
The  case   has  yet   to  stand   the  test   of   an    appeal,  and   it  is 
one     decided   after    the   date   of    our  order   of  remand.     The 
same   remarks  apply  to   No.   12  of  the  Divisional  Judge,  which 
was   moreover   a   case  among  Muhammadans    decided    on  the 
9th   May    1907,  and   to  No.   9.  a   case  relating;  to  Kung   Jats. 
The   facts  of   No.    11    are   disputed.     The  adopted   son,  Kirtar 
Singh,   asserts  that   he   has  succeeded   to  the  estate  of  Hakim 
Singh,   brother  of   Lis    adoptive  father,    while  the     lanibardar 
of   the  village   states   that   he   has    not.     This  case,    which   is 
otherwise  in   point,    will   have  to   be   left   out  of   consideration 
as    it    is    not   yet    finally   settled  and  possibly  may  go  to  Court. 
On  the  plaintiff's  side,  Buta  v.    Prema,  decided  by  the  Additional 
District   Judge  of    Sialkot   on  20th   February    1906,  is  exactly 
ir.   point,  and  so   would   case  No.  266   of   1906   of   the   Chief 
Cotirt  be,  but   that    the  parties  were  Ghuman  Jats,  not  Chimas. 
The     result    of   the   enquiry  in  the   present    case   is  that 
there     are     three     mutation     cases,     Nos.    2,    3    and   4  of   the 
Divisional    Judge,  but   the  facts  of   the   first   are  very  special, 
and    in   it   the    adopted     son  got    something  not    his    full  share 
in    collateral    succession,     because    the    only  other   heir    was  his 
natural     father.     The     case    is    qnite    inconclusive.     The    other 
cases   related   to   other  tribes,  and  mutation  was   made  according 
to   agreement   between    the    contending   parties.     Of    the    three 
judicial  proc  dents  filed,   two    were  subsequent   to   our  order  of 
remand     in    this  case   and   one  dealt   with   another    section  of 
Jats,    and  they   all   followed  Makhan  Singh  v.  Dulo  (»)  without 
any'   special  enquiry  into  custom.     It  cannot   be  said  that  thesa 
cases     throw   any  light  on  the  question  of  custom  under  enquiry. 
Our    object   in  ordering   a  remand    was   to   find    out   whether 
Makhan   Singh  v.  Dulo  could  be  shown  to  be  really  in  accordance 
with     custom     by    further   inquiry,  and   this   object    would    be 
defeated     if   we   attach    any   value   to   decisions    subsequent  in 
point  of    date   to   our  order   which   simply     follow  that  ruling. 


(>>  *  P.  JR.,  1906. 
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The  mutation  cases  are  inconclusive  and  are  not  numerous 
.  enough  to  be  accepted  as  evidence  of  custom  with  confidence. 
On  the  other  hand,  there  are  judicial  cases  which  are  in 
point,  which  show  that  custom  does  not  permit  the  collateral 
succession  of  an  adopted  sou  iu  the  family  of  the  adoptive 
father.  We  have  already  discussed  the  reasoning  in  Makhan 
Singh's  case  in  our  former  judgment,  and  it  appears  to  us 
that  the  weight  of  judicial  decisions  in  that  case  Ipo  was 
against  the  adopted  son,  though  there  were  some  instances 
of  mutation  in  his  favour.  We  have  been  unable  to  examine 
these  cases  for  ourselves,  as  the  record  is  not  here.  It  does 
not  Beem  to  be  of  much  use  to  prolong  this  case  for  the 
sake  of  such  examination.  It  is  obvious  that  there  are  a 
few  instances  iu  which  such  succession  has  been  permitted, 
but  they  and  the  entry  in  the  Eiwaj-i-am  do  not  appear  to 
be  sufficient  to  outweigh  the  cases  to  the  contrary  and  the 
judicial  decisious  against  the  adopted  sou.  The  onus  on  the 
appellant  to  prove  his  allegation  ought  to  bo  discharged  by 
evidence  of  a  cogent  character,  which  is  not  forthcoming, 
and  onr  finding  therefore  ought  to  bo  against  the  appellant. 
The  oral  evidence  of  respectable  men  of  the  tribe  taken  in 
this   case  is   against   his   contention. 

We    accordingly    uphold     the   decree   of   the   Lower  Court 
and  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

No-  51- 

[Before  Mr.  Justice  Chatterji,  CLE. 

MULCHAND,— (Plaintiff),— APPELLANT, 

Versus 

I  MAM  BAKHSH,— (Defendant),— RtiSPON  DENT. 

Civil  Appeal  No.  927  of  1907. 

in   of  a   money  degree  while  under 

—Contract  Act,  1872,  Bection  16. 
held  that  tho   mere   fact  that  a   mortgage  bond   was  executed  by  the 
defendant  in  liquidation  of  a  money  decree  while   under  arresl 
aloDe  avoid  the  transaction  on  tho  ground  of  undue  influence. 
I      Banda  Alt  v.  Banspat  Singh  (')  doubted. 

Divisional 
Judge,  Muh  /  :;fj//,  April  1907. 

Shah  Nawaz,  for  appellant. 


Appellate   Side. 


Mortgage-  E rccution    of, 
arrett  in  its  executi 
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The  judgment  of  the  learned  Judge  was  as  follows:— 
Chatterji,  J.— An    appeal  is   not  competent  in  this   case  as 
the   suit  is  for   possession  and   QJiulcm  Qhaus  v.   Nabi  B>ikhsh  Q) 
does  not  apply.     I  take  it  up,  however,  under  Section  70  (1)  (6) 
and  (a). 

The  material  facts  are  briefly  these.  Plaintiff  sues  for 
possession  of  certain  land  on  the  streugth  of  a  deed  of 
mortgage,  dated  20th  May  1901,  for  Rs.  751-4-0  which  he  says 
has  fallen  to  his  share  by  partition  with  his  co-sharers.  The 
consideration  for  the  deed  is  a  decree  obtained  against  defendant 
in  May  1901.  The  defendant  was  ari'ested  and  kept  in  cus- 
tody and  was  released  on  or  just  before  executing  the  mortgage- 
deed  in  dispute.  Satisfaction  of  the  decree  was  certified  in  the 
Court  of  execution  and  the  case  was  filed  as  a  completely 
satisfied  execution  by   agreement  of  pat  ties  on  8th  June  1901. 

Defendant  pleaded  that  he  had  executed  the  deed  under 
undue  pressure  and  influence  and  offered  to  pay  the  money  secur- 
ed by  it  by  annual  instalments  of  Rs.  50.  The  plaintiff  did  not 
agree  and  the  Court  drew  issues  as  to  (1)  undue  pressure  or 
influence  and  (2)  the  relief  to  be  given  to  plaintiff  if  such 
pressure  or  influence  was  not  proved.  The  Court  found  on  the 
first  issue  for  plaintiff  and  decreed  the  claim,  but  the  Divisional 
Judge  remanded  the  case  in  order  to  find  out  whether  defendant 
was  actually  under  arrest    when  he  executed  the  deed. 

After  remand  the  parties  came  to  a  compromise  by  which 
defendant  stipulated  to  pay  the  amount  of  the  mortgage-money 
in  six  monthly  instalments  of  Rs.  100  each  payable  in  Har 
and  Poh  each  year,  and  agreed  that  in  case  of  failure  to  pay  any 
instalment  plaintiff  was  to  get  possession  of  the  land  for  the 
balance  due  which  was  duly  certified  and  attested  in  Court. 
The  Munsif  returned  the  case  to  the  Divisional  Judge  for 
orders,  but  the  learned  Judge  deferred,  passing  them  until  the 
finding  on  the  issue  remanded  was  submitted  after  inquiry. 
The  Munsif  then  found  that  defendant  had  been  under  arrest 
or  had  just  been  released  therefrom  at  the  time  of  executing 
the  deed.  Therefore  the  Divisional  Judge  refused  to  accept  tho 
compromise  aud  holding  the  deed  to  be  void  for  coercion  dis- 
missed the  suit. 

The  point   first  argued  is  that   the  compromise   was   a  valid 

one  and   bad   been    duly   certified    and  attested,  and    that    the 

Divisional   Judge   was   not    justified   in    setting  it   aside.     The 

second  point  is  that  the  arrest  was   not  unlawful   but  in  accord- 

0)  24  P.  B.,  1903,  F.  B. 
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ance   with  law  and   did  not   amount  to  coercion,  and  that  there 
whs  no  nndne  influence. 

On  the  first  point  I  am  unable  to  agree  with  the  view  of 
the  Divisional  Jud?e.  There  is  no  proof  whatever  of  any  undue 
influence  or  want  of  free  consent,  and  none  was  tendered  by 
the  defendant.  The  mere  fact  that  inquiry  had  been  ordered 
as  to  whether  defendant  was  under  arrest  at  the  time  of 
execution  is  not  a  sufficient  ground  to  infer  that  he  had  become 
so  sure  of  winning  his  appeal  that  ho  would  not  come  to  terms 
in  any  case.  Litigants  ordinarily  do  not  act  with  such  assur- 
ance in  a  matter  nuder  inquiry,  for  the  uncertainties  of  litigation 
are  well  known.  Moreover,  the  terms  are  fair,  and  the  defendant 
was  thereby  enabled  to  keep  possession  of  his  land  for  a  further 
term  in  any  case,  and  permanently  if  he  went  on  paying  tho 
instalments.  The  evidence  of  the  Sub- Registrar,  a  Mnham- 
madan  gentleman  of  respectability,  shows  that  defendant  was 
nut  under  arrest  at  the  time  of  executing  tho  mortgage-deed 
and  did  not  complain  of  pressure  and  that  consent  was  to  all 
appearance  freely  give.n.  Moreover  the  learned  Divisional  Judge 
entirely  forgets  that  defendant  knew  he  had  a  debt  to  pay 
which  had  been  decreed  and  which  he  had  again  admitted  in 
the  deed.  In  his  pleas  also  in  the  first  Court  he  had  offered 
to  pay  it  in  instalments  of  Rs.  50  yearly.  The  Divisional 
Judge  while  laying  stress  on  the  arrest  put  the  debt  altogether 
out  of  consideration  and  shut  his  eyes  to  the  plaintiff's  interests. 
To  my  mind  in  such  circumstances  a  compromise  would  be 
very  acceptable  to  the  defendant,  and  I  think  he  freely  agreed 
to  it. 

Moreover,  it  is  not  coercion  to  arrest  a  debtor  in  execution 
of  decree,  and  if  this  view  is  taken  all  arrangements  in  execution 
must  be  rejected  for  in  all  such  cases  there  is  always  the  pres- 
sure of  execution.  The  pressure,  however,  is  legitimateand  under 
the  authorities  of  the  execution  Court.  There  may  be  casea  of 
undue  influence  in  such  circumstances,  but  in  theabscuce  of  other 
cogent  evidence  the  terms  of  the  arrangement  must  be  looked  up 
to  see  if  any  u.!  Cbe  Divisional  Judge    has    ignored 

all  this  and  held  that  merely  because  defendant    had  been  arrest- 
execution,    tho  <1,  a  proposition    for 

which  thcro  is  no  authority  in  law.     B  tyhfl) 

docs  not  support  the  Divisional    Judge's    position  as   the  exeou- 
mrt  in   that    case    had    no  jurisdiction.     I    am    disposed 
also  to  question  the   soundness    of    that    ruling.     It   is    needless 
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however,    to   pursue   this     discussion     farther  as   I   think  the 
compromise  valid  and  must  be  acted  on.  * 

I  accept  the  appeal  and,  reversing  fcho  dfccVeo  of  the 
Divisional  Judge,  grant  one  in  plaintiff-appefc&nt's  favour  in 
terms  of  the  compromise.  Parties  will  pay  their  own  costs 
throughout. 

AppeaVallowed. 

No-  52. 

Before  Mr.  Justice  Chatter  ji,  CLE.,  and  Mr.  Justice 

Jikndonn. 
RAM  CHARAN  DAS,— (Dsfehdaut),— APPELLANT, 
Versus 
BHAGWAT1,-(Plaintiff)  ,— RESPONDENT. 
Civil  Appeal  No.  789  of  1907. 
EMh.     Lcm-mt-Necessity  for    exclusive    possession-Irrevocable  if 
completed. 

According      to      Hindu      Law       the      giving      of     actual       and 
exclusive    possession  is  not  necessary  for  the   completion  of  a    gift,  and 
U     efore  wire  a  person  executed  and  registered    a  deed  o    gift  of  his  res, 
dential  house  in  favour  of  his  mistress,  who  was  at  the  tunc  living  in  it  with 
himand  gave  her  the  power  to  receive  the  document  after  registration,   MS 
that  the  gift  was  complete   and  binding  upon  the  donor. 
Bother  Appeal  from  the  decree  of  T.  P.  Ellis,  Esquire,  Divisional 
Judge,  Delhi  Division,  dated  11th  June  1907. 
Shadi  Lai,  for  appellant. 
Sheo  Narain,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 
Johnstone  J.— The  plaintiff  in  this  case  having  sued  defendant 
for  possession  of  a  house  at  Mughalpura  on  the  Insis  of  a  deed  of 
rfftfwa.  met  by  the  defendant  with  the  defence  that  the  gift  was 
Lver  acted    upon   and   was   in   a  few  days  revoked.     The    first 
Court  found  for   defendant   and    dismissed  the  ^t.     When  tb 
plaintiff,    however,      appealed    to   the    Divisional     Court     that 
clt  sided  with  her   and    decreed   the    claim.     Defendant   now 
appeals  to   this  Court  against  that  decree. 

The  parties  are  Hindus.  Defendant  is  a  low-caste  Rajput 
and  plaintiff  a  Brahmini.  It  scorns  that  the  pair  had  a  liaison 
and  probably  some  form  of  marriage  was  entered  into,  but 
according  to  Hindu  Law  that  marriage  would  be  wholly  invalid, 
and  in  reality   she  was   merely   a  mistress.    The   deed  of  gift  is 
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of  defendant's  residential  house.  It  is  not  an  out-and-out  gift  of 
the  fee  simple,  but  merely  of  a  life-interest,  i.e.,  the  woman  is  to 
have  the  right  of  residence  for  life  with  power  to  let  the  house 
and  to  enjoy  the  income  therefrom.  The  events  leading  up  to 
this  suit  seem  to  be  those.  The  pair  lived  together  for  some 
time  in  the  house  and  in  June  1900  she  left.  He  then  lodged 
a  complaint  against  her  to  the  effect  that  she  had  gone  off  with 
cash   and  jewellery  she  had  stolen  from  his  safe. 

Friends   of  the  parties  took    the  matter  up.     She  returned  to 
the   honse  and  took  up  "her  abode   there    on  or  before  18th  July 
oil    which    day    defendant    executed    and     registered  the  deed  of 
gift,    giving  the  Sub-Registrar's  receipt  for  the  document  to  plain- 
tiff  or    to  some  one  for  her,  so  that  when  the    copy  was  ready  she 
on   27th  July  got  the    document   from    the   Registration    office 
But    meantime,   on   23rd    July     defendant    filed    a  deed  in   that 
office    revoking    the  gift,  and  got    it  also    registered.     Uo  says  he 
did   this   because    part  of  the   compromise    was    that  she  should 
return    the  stolen  jewellery,  which    she  refuse^  to  do.      She  seems 
to  have  left  the  house  before  27th  July,  and  hTagain  prosecuted 
her  for  theft      This  case  hung  on  till   October  1901,  when  another 
reconciliation  was  effected,  the  woman  returning  to  his   house  and 
thereafter   living   contentedly    with    him    until    1905,  when  the 
final    rupture    occurred.     The   Criminal     Court    found    that  no 
theft   was  proved  and  we  are  inclined  to  think  that  no  theft  what- 
ever   ocenned      The .question    IS  whether  the  gift  was  completed 
Mo"   -3rd  Ju'^  w'len  the   Ibtat  Nama  was  registered.     i,i  our^ 
opimm   ,t  was.     We    cannot    find  that,  according    to  Hindu  Law 
the  giving  of    actual    and  exclusive   possession  is    necessary  to 
he  completion  of  a    gift.     Defendant    did,    in   our   opinion,    all 
that  wns  possible  ,„  the  way  of   completing  the  gift,  and  accord- 
■ngto  H.nduLaw   this  was   sufficient.     He   executed  and  regis- 
'.-d  the  deed  of  18th   July,    and    gave    plaintiff   the  power  to 
m  the   document   after   registration.     As    the  woman   was 
-g-nn     house  at  the   time    with    defendant,    she  was  given 
—  by, be   ve,y  act  of   execution    of  the  deed.     It  is  rot 
"«*«  rythat  he   shonld    ,,.„    ^^    ^  ^  ^  ^ 

>er  ,n    exclusive  occupation,     nor    that    he   should  before 

'have   announced    transfer   of   possession,  and  the  mere 

■    '■   "-deed    of    revocation  that    possession    had    not' 

pawedieofno   value.     In    these    circumstances  the    revocation 

was  beyond  his  rights.  revocation 

fcr  these  reasons  we  dismiss    the  appeal  with  costs. 

Appeal  diimiised. 
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No.  53- 
Before    Mr.   Justice  Lai  Chand. 
MIRAN  BAKHSH,— (Defendant),— APPELLANT, 
Versus 
AZIZ  BAKHSH  &  OTHBES,-^i«.ff-),-BFSPONDBSTa 
Civil  Appeal  No.  1278  of  1906. 
Landlord  and  tenant-Effect   of     buttling    over  adjoining   land-Forfei. 
tureof  tenancy    -Forfeiture  confined  to  covenants  of  the  original  lease. 

Held  that  erection  of  new  buildings  by  a  lessee  upon  property   adjoin^! 
to  demised  premises  does  not  occasion  a  forfeiture   of  the  "np-lt-jj 
when  the  prohibition  against    erecting  new  buildings  was  not  a  condition 
for  the  lease  but  one  of  its  terms,   and  there   was  no  provision  or  re-en  try  on 
breach  of  any  such  term.      A  forfeiture  can  be  incurred  for  the  breach  of  such 
covenants  only  as  are  specified  in  the  lease  itself. 
Further  Appeal  fro*  the  decree  of  Captain  B.  0.  Bo,    Divisional 
Judge,  JidlundurDivisi".;  dated  IM  January  1906. 
Sukh  Dial,  for  appellant. 
Sbeo  Narain,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  :— 

o  ,    D  ,       !0n7  LAL  Chand,  J.-Tbis  is  an  appeal  under  Section  70    (6)  (IV), 

MhFeoy.    1907.  ^  ftnd  the  main    poiot  for  decision    „    whet     r 

und  r  the  agreement,  dated  2nd  August  1869  the  defendauj 
appellant  has  forfeited  his  tenancy  by  reason  of  having  erected 
certain  structures  on  the  premises  without  consent  of  the  pla  n£* 
landlord.  The  D.visionalJudge  has  held  in  favour  of  the  ft* 
feitnre,  but  1  am  unable  to  concur  with  his  view. 

The  deed  by  its  terms  is  a  deed  of  exchange.  It  is  described 
attheendasadeedofsale.  It  does  not  purport  to  create  an, 
tenancy,  as  has  erroneously  been  assumed  by  the  plaintiff  and  the 
Lower  Appellate  Court.  Defendant's  ancestor  abeady  oecnp.ed 
two  hothas,  valued  at  Rs.  50,  which  he  had  bu.lt  on  land  belong- 
ing to  the  plaintiff.  In  lieu  of  these  two  hothas  the  parties 
agreed  to  give  and  receive  the  two  hothas  now  in  suit  of  eqniv* 
lent  valie.  It  was  distinctly  provided  in  the  body  of  tbe  deed 
that  the  exchange  effected  referred  to  two  hothas  only  to  the 
exclusion  of  the  remaining  portion  of  the  enclosure,  and  to  make 
tbe  matter  perfectly  clear  and  to  place  it  beyond  all  doubt 
it  was  entered  at  the  end  as  a  necessary  result  of  the  arrange- 
ment  that  lessee  shall   not  in  any   manner     interfere  with 
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Premises  inside  the  four  walls  excepting  the  two  kothas  trans- 
ferred by  exchange.  The  tenant  on  his  pnrt  agreed  to  occupy 
the  exchanged  property  on  the  same  terms  as  he  held  the  two 
rooms  given  by  him  iu  exchange.  It  is  therefore  eloar  that  the 
dance  relating  to  non-interference  with  the  remaining  portion 
of  the  premises  was  uot  a  part  of  the  exchange  agreed  upon  nor 
a  term  of  the  tenancy  as  heJd  by  the  Divisional  Judge,  but  was 
inserted  as  a  matter  of  precaution  to  limit  the  proper  descn'ption 
of  the  property  affected  by  the  exchange.  By  erecting  the 
structures  iu  dispnte  without  plaintiffs'  permission,  the  defeudant 
has  no  doubt  encroached  upon  property  which  did  not  belong 
to  him,  but  he  does  not  thereby  under  the  agreements  forfeit  his 
tenancy  in  the  propeity  held  by  him  under  exchange  or  otherwise 
by  a  subsequent  arrangement.  Even  at  the  worst  the  provisions 
relating  to  non-interference  with  the  open  site  inside  the  en- 
closure is  not  a  condition  of  the  lease  but  merely  one  of  its  terms, 
and  as  pointed  out  in  Wood  fall's  Law  of  Landlord  and  Tenant, 
page  347,  seventeenth  Edition,  "a  forfeiture  may  be  incurred 
"  for  a  breach  of  any  covenant  iu  case  (and  in  case  only)  the 
"  lease  coutain  a  condition  or  proviso  for  re-entry  for  a  breach  of 
i  eovenant."  There  is  no  such  condition  or  pioviso  in  the 
lease  in  the  present  ose.  Similarly,  in  Parameshri  v.  Yittappa 
iga  Q)  and  Net  rapid  SingJi  v.  Kalyan  Das  {'■).  where  there 
i  ovenant  against  alienations  by  the  lessee  but  no  covenant 
giving  to  the  lessor  aright  of  re-entry  upon  breach  of  such  cove- 
nant, it  was  held  an  alieuation  of  the  tenancy  by  the  lessee  did  not 
entitle  the  lessor  to  terminate  the  permanent  lease  and  re-enter 
upon  the  land.  The  same  view  has  been  held  by  this  Court  iu 
Base  of  alienations  by  occupancy  tenants. 

There  is  no  reason  whatever  for  holding  that  the  stipulation 
tiou  providing  for  noninterference  was  a  condition  of  tho 
lease.  The  plaintili'  himself  his,  subsequent  to  1869,  allowed  the 
defendant  to  build  upon  portion  of  the  premises  excepted  from 
tho  operation  of  the  lease.  And,  as  a  matter  of  fact,  the  deed 
itself  is  only  a  deed  of  exchange,  and  docs  not  purport  to  givo  tho 
condition-  of  the  lease  which  were  agreed  upou  to  be  the  same 
as  for  the  two  kot/uis  surrendered  by  the  lessee  in  exchange.  It 
was,  however,  contended  by  the  plaiutiff  in  the  Lower  Courts  that 
under  the  circumstances  of  the  case  the  defendant  had  forfeited 
his  tenancy  by  local  custom.  This  point  was  decided  against 
plaintiff  by  the  first  Court  but  haa  uot  been  determined  by  the 
Lower  Appellate  Court  though  urged  in  appeal. 
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1  therefore  hold  tint  the  defendant  has  not  forfeited  his 
tenancy  under  the  deed,  dated  2rd  August  1P69  ;  hut  under  the 
circumstances,  remand  the  case  to  the  Lower  Appellate  Court  for 
re-decisiou  after  determining  the  first  and  third  grounds  of  appeal. 
Costs  of  the  appeal  will  be  costs  in  the  case. 

Appeal  allowed. 

No-  54- 

Before  Mr.  Justice  Johnstone. 
BBAGWAN  SINGH  AND  OTHKRS,-(Defenda»ts) - 
PETITIONERS, 
Bbvision  Sibb.      {  Versus 

MOHAN  LAL1-(PlaiMt«f))-RBSPONDENT. 

Civil  Region  No   1672  of  1907. 
Lotion  Act,  W,  Section    10,   and    ArticU   179  ^-Appeal-With- 
d,aWal    of    appeal-Execution    of    decree-Starting    point   of  UmtaUon- 
Ack'ouledgn.ent-Adn.insion   of  liability  contained  in  a  jawab-dawa  of  o«c  of 
the  debtors  cannot  bind  the  other  debtors. 

H.Wthatan  order  granting  an  application  for  the  withdrawal  of  an 
anneal  is  not  the  "  final  order  or  decree  -  f  the  Appellate  Court  within  the 
Waning  of  clause  ,2)  of  Article  179  of  the  Second  Schedule  to  the  In  ran 
Limitation  Act,  1877,  and  therefore  limitation  runs  from  the  date  of  tbe 
original  decree. 

Held  also,  that  an  admission  made  by  one  of  the  j.-dgn-ent-debtor. 
in  a  iau-ab-daua  that  a  certain  decree  was  a  subsisting  decree  capable  of 
execution  does  not  amount  to  an  acknowledgment  of  liability  wHhm  the 
meaning  of  Section  19  of  the  Limiation  Act,  so  as  to  give  a  fresh  start- 
ing  point  for  execution  of  such  decree. 

Petition    for  revision    of  the  decree  of  Pandit   Joti  Parshad, 
District  Judge,  Jiang,  dated  \2tTi  Felrtiary  1907. 
Sukh  Diol,  for  petitioners. 

Shelverlon  and  Jowala  Parshad,  for  respondent. 
At   the   first  hearing   the  ca  e   was   adjourned  for  further 
consideration  by  the  following  order  of  the  learned  Judge. 
ith  J«ny.  1908.  Johnstone,  J.— This   case   and  Civil   Revision   No.  1696    of 

1907  are  connected  cases.  In  the  latter,  first  application  was 
ma-'e  on  14th  February  1907,  for  execution  of  a  decree,  dated 
8th  February  1904,  and  the  question  arose  whether  the  appli- 
cation was  barred  by  time  or  not.  The  first  Court  held 
that,  inasmuch  as  in  the  rent  case  (Civil  Revision  No.  1672 
of  1907)  a  jawab-dawa,  dated  20th  November  1905,  bad  been 
nnt  in    binding    on  all  the  defendants   (same  ae   in  th«  decree 
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ca..),  in  which  the  right  of  plaintiff  to  half  the  bouse  had 
been  admitted,  therefore  the  jnu-ab-dau-a  amounted  to  an 
acknowledgment  under  Section  19,  Limitation  Act,  and  so  the 
decree  was  not  dead.  This  was  appealed  to  .he  District 
Jadge,  who  refused  to  consider  the  point,  of  limitation  as  it  had 
not,  be  Said,  been  raised  by  the  judgment-debtors  in  the  first 
Court.  The  judgment  d.-brorg  now  petition  here  on  the 
revision  side.  There  can  be  no  doubt  that  the  District  J nd-e 
was  not  right  in  refusing  to  consider  and  determine  the 
point  of  limitation  raised,  and  Mr.  Sukh  Dial  contends  that 
the  case  should  be  remanded  to  his  Court.  Mr  Shelverfoo 
on  the  other  side,  contends  that  apart  from  Section  19  aforesaid 
the  application  for  execution  of  decree  was  within  time  be- 
cause  an  appeal  against  the  decree  was  not  withdrawn  until 
28th     .Inly    1,04,   and  thQS,   under  ft*    Xoril  Bamar,ja    7 

*sl7;  ^0()'  Ttheth,ee  J<W    'e'i0d    did    -  expire   til. 
h  t,       I'     Jt  ,8ad^d^  ^  Bombay   H,Kh     Court 

has  held   the  other  way  and    that   no    published    ruling  of   the 
Punjab    Chief  Court  is    to     be    found  bearing  on    the  point      In 
these   circumstances   I  think   the  best    thing  for   this    Court   to 
do  is  to  hear   regular   arguments,    for  which    Mr.   Sukh  D.al   is 
Dot  prepared,  on  the  question  whether  the  aforesaid    application 
for  execution    of   decree  was    barred  by    time  „r  not.      This  will 
cause  a  smaller  waste  of  time  than  a  remand  would.     As  regards 
the  present   case  (Civil  Revision    1672  of  1907)    Mr.    Sukh  Lial 
has  raised  two  questions.     Mr.  Shelverton  contends  that  neither 
.8  one    for  consideration  under   Section    70(1)    (a),  Courts   Act 
but   I  do  not  agree   with    him.     I   think   the   Lower  Appellate' 
Court  has   omitted  to  consider   fully  the  question    whether  after 
he  purchase  of  the   house  by   plaintiff  the    mortgage   still   sub- 
8-sted    at  all,    and    wholly    omitted    to   consider      whether,   the 
decree   being  dead,  if  it    is    dead,    any   claim    to    rent    could   be 
enforced.     1  have  considered    both  points,    and  on  the   fi.stlam 
against    the    petitioners.     Plaintiff's    purchase    from    Bura  pur- 
ported to  be  of  tbe  whole  hou-e,  and  naturally  the  whole    mort- 
ff»s<"money  (R8.  150),  which    was  a  burden  on  the  while  house 
formed  p.rt   of  the  sale   price.     But   Lala   Topan   Ram   having 
later  oadeciJed    that  thfl   8e„er  Bara   ouly  owned    h&]f    ^ 
could  not  sell  the  whole  to  pLintiff       [  think    it  is  reasonable  to 
hold   that  plaintiff,    who  in  reality   became   owner   by  purchase 
oulj   of    half,  cannot    be  supposed    to    have    intended    that    the 
security  as  regards  tbe  other  half  should  not  be  kept  alive. 
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On  the  ..end  pointl  can  off-  no  opinion  until  the  question 
whrthpr  the  decree  is    or  is  not    dead,  has  been  deeded      I  am 

i    1      „tl,U    nerdine.     I   mav     also  note  that 
obliged,  therefore,  to  keep  this    pending.  j 

I   over-ule   the    objection   that   only    three  years     rent  should 

have   been  awarded. 

At   the   adjourned  hearing   the    following   judgment     was 

25rt  my.  ,08. deli;^— .  ^  ^i^r^ri^x 

FJZTV^     Bth     February       190V  rf£ 
hedeeree-holderhalf  of  certain    property  .  dead  or  not.     The 

fir  t  application  for   esecntion  bears  date    8th   February      907 

,  d     o"  if      the     application    had     been   duly     presented    on 

liatday,   no  doubt  it  would    have  saved  the  decree      But    th 

It         en  as-stated  by  the  decree-bolder,  make  it  « 

t  Ja    not  ,o  presented.     It,  is  said  that  ,t  was  brought  to  the 

n  nfter   office   hours  and   after  the  Court   had   r.sen   and 

Court    after   office  bou  ^  ^  ^  ^^ 

rravflThe  sir  in  M&  that  the  alleged  presentation  on 
8th  February  1907,  if  it  ever  really  occurred,  was  no  present* 
tion  at  all- 

But  two  other  matters  are  put  forward  by  way  of 
bringing  the  said  application  within  time.  The  first  .that 
an  appeal  was  filed  against  the  decree  of  8th  February  1904 
Xh  appeal  *«  withd.awn  on  28th  July  1904.  It  »  «i  ,; 
Lt  under  Article  179(2),  Schedule  II,  Limitation  Act,  1877, 
the  order  upon  the  application  for  withdrawal  was  an  order 
within  the  meaning  of  that  clause  of  the  Article,  and  so  the 
;t  of  three  years  count,  from  28th  July  1904  Vena  Jon 
Lnanja  v.  La^ni  Das  ?)  supports  tins  view:  bu ,  I  much  p  - 
far  the  views  taken  in  AM  BaMm.ni.  Mauhn  M^^ 
Paee50G),    Fatloji  Bam   v.  Gam,   (*),    (at   page    375),   Kanara 

£d X*»  i«  V-  fl«»-  '««»«i  <7),  (at  page  295). 

No  Punjab  ruling  on  the  point  has  been  found;  but  the  matter 
seems  to  me'so  clear  that  I  refrain  from  referring  it  to  a  Div-sion 
or  Full  Bench.     The   Full   Bench  of    Madras   g*ve    no   reasons. 


ta,  .  L.  B.,  Xil/B«'»  .  5°°-  U  x   L  R   rI  Mflllii  43. 
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and  discussed  the  point  in  a  very  summary  and  un illuminating 
way.  Thereto  an  appeal  had  been  filed  and  withdrawn  ; 
bat  in  the  final  judgment  thia  incident  of  withdrawal  was  not 
emphasized,  the  dictum  being  that  time  comts  from  the  last  order 
of  the  Appellate  Court  disposing  of  the  appeal.  This  seems  to 
me,  speaking  with  all  respect,  a  begg-ing  of  the  question.  The 
question  is,  whether  upon  a  withdrawal  of  an  appeal  the 
Appell  ite  Court  parses  any  "  order  "  disposing  of  the  appeal. 

The  way  I  look  at  the  matter  Is  this.  The  n  aspn  why  Article 
179  (2)  was  enacte  1  was  because,  when  an  Appellate  Court  passes 
a  decree  different  from  that  of  the  First  Court,  or  confirms  the 
byway  of  adjudication,  the  decree  to  be 
executed  is  not  the  decree  of  the  First  Court  but  of  the  Appellate 
Court,  and  naturally  the  period  of  three  years  should  be  counted 
from  date  of  decree  t)  be  executed.  Similarly,  if  the  order 
of  the  Firs»  C  mrt  is  not  a  d  cree  but  an  "  order"  merely,  then, 
Appellate  Court  adjudicates  upon  that  "order"  and 
confirms  or  alters  it,  the  order  to  be  eseoated  is  the  order 
of  the  Appellate  Comt,  and  the  same  result  follows. 

But  Patio]!,  v.  Garni  (1)  the  order  upon  withdrawal  of 
appeal  against  a  decree  is  not  a  «  decree  »,  and  it  is  not  such 
an  order  as  ,s  contemplated  by  Article  179  (2).  The  filing  of  the 
appeal  does  not  prevent  execution  of  the  dec.  e,  page  375  of  some 
ruling,  and  it  is  illopica]  ,n  hoid  that  in  oonnection  wjth  „lp 
execnt.en  of  the  decree  of  the  Fust  Court  in  the  present  case 
which  decree  is  the  only  one  that  ever  came  into  existence] 
limitation  should  run  from  any  date  but  the  date  of  that  decree 
f'1"1^1  '  '  v.  Maidin  Saiba  (*),  (at  page  506),  is  authority 
lor  the  proposition,  if  authority  is  needed,  that,  when  an 
appeal  l,,s  been  withdrawn,  the  decree  to  be  executed  is  the 
ong,nal  decree.      [„  the  lse  the    Appc)Iate    ^ 

■0*Pf0"d    ""'I'"1  tppeal.       That     Court    merely 

rented    the    wHhdraw.l ,    ,,„,-.,    ag    ,,,„    ^,]]t    ,,.,,  ^ 

^^^^^•^-••mereJyastate f  fact 

2i  irr        °'  7na™-«»".    "Woh.    -deed,    *ould  have 

!     '      '     the.efore     hold  thai    t,„,     ,; ,,,,,„ 

^hJu,yl9tM,  but  from  8.h  February  1904 

•  other  matter  urged  is  that    Section   19,   Limitation   Act, 
berl9W   the   jud^mer.t-debto.s    admitting    the    drcne      But 
^l^^lil^ll1'6'6  "'•"  ^-J-'^ent-debtors, 
(")  I.  L.  «.,  XV  Bom.,  370.  ft  /.  £.  R    xXUBom..  600. 
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ThakurSinghaodSant  Singh,  and   was  actual! ,«&«        *    J 
Thakat  Singh.     The  third  man,  Bhagwan    Singh,   not  only 
1TZZ,  Lhad  not  at  that  *~^*«££  *™™ 
■n   the   c-ise      The   added   suggestion,   that    lhaUr   h»  gh  w 

.*;»-,  »-»*  ~^z  »»x  Xi«  s* 

who  at  me   u  ,»  Thakor  Singh  to    make    acknowledg- 

hardly  have  "  author, zed     Ihtku    biag 
mentB  or  doany  other  act  on  his  behalf. 

:;'...:"-»>.■•'——-',  ■•*■  "•"""" 


No-  55- 

B.A,«  tfr.  *»*•  **«*"»  ^  Mr  Jud{Ce  Lal  °hand' 

MUH.MMAD  H.YAT  KHAS.-CP""™ O.-APPBLLANT, 

Versus 

Appbi^t.  Side,    j  HB  KHAN  aND  OTHBRS.-CDkfendiKTS),- 

EESPONDENTS. 
Civil  Appeal  No.  U75  of  1906. 
Cu,tom-AUenation-SaU   of  ancestral    urban    immoral,    ^rtjf- 

W,ld  that  in  matters  of  alienation  the  descendants  of  a  Eajput  who  had 
Held  that  inma  means  of  investment,   out  of   his 

•°^?*S™Sf  e     ee      houldnot   he  presumed,  merely  because 
earnings  m  Govern** nt    emc  ^  ^  ^  ^^  ^ 

they  were  Rajputs,  to  be^o  end  g    a  8pecial  CU9t0m,  whereby  the 

rra^i— 

person  who  asserts  its  existence- 

•      •    i       „„t,  restricted   power  of  alienation  of  ancestral 

0  107  P.  B-.  1887,  P.  B. 
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drifted  away  from  agriculture  as  their  main  ,  „  cupation,  and  have  settled  for  If 
good  to  urban  life  and  have  adopted  trade,  industry  or  service  as  their  I 
principal  occupation  and  means  and  source  of  livelihood.  " 

BMfo,  that  a  sale  of  ancestral  immovable  property  by  a  limited  owner 
to  pay  debts  actually  du,  is  binding  unless  the  objector  establishes  tha™ 
debts  had  been  contracted  for  immoral  purposes  and  in  reckless  extravagance 
First  Appeal  from  the  decree  of  0.  Farquhar  Lnmsden,  Esquire,    ' 
District  Judge,  Ferozepore,  dated  1st  October  1906. 
Pestonji  Dadabbai  and  Eoshan  Lai,  for  appellants, 
Ishwar  Das  and  Kanshi  Ram,  for  respondents. 

Lal  Chand,  J.-Tbe  plaintiff-appellant,  a  minor   of  fourteen     ?th  Juh  1907 
years  age,  is  the  great  grandson   of   Mnnshi   Kadar  Bakhsh    a  * 

Muhammadan   Rajput,  who  rose  to   some   eminence   in  Govern- 
ment  serv,ce   and   acquired    the   property    in   dispute   in   this 
case  as  well  as  some  landed  properly,    including  a   village  called 
Bhathan.     It  was  alleged  for  defendant  1,  and  never  challenged 
on  behalf  of  plaintiff,  that   Kadar  Bakhsh  was  not   an    agrknl- 
tur.st  and    d.d    not    possess  any  land   belonging  to    his   family  • 
that  he  hinuelf   was  the  first  acquirer  of  land  from  the  income 
derived  from  Government  service,  in  which  service  he  continued 
up  to  the  close  of  his    life   (p    17,  paper-book).     Munshi    Kadar 
Bak  sh  d.edin  1890  and  was  succeeded  by  his  only  son,  Munshi 
Gbulam  Muhammad,  who  did  ,ot  enter  paid  Government,  service 
bu    at  one  time  was  President  of  the  Municipality  of  Ferozepore 
and  an  Honorary   Magistrate  there,    and  subsequently    removed 
loKasar  where  be  was    appointed  as   an    Honorary    Magistrate 
Mda.so  exercised  the  powers  of   a  Monsif   of  the  second   Cass. 
Gholam  Muhammad    apparently  died    towards    the   end    of  1900 
and  was  succeeded  by  his  two  sons,  Abdullah  and  Inayat  Ullah 
defendants  2  and  3  in  the  present  case.    He  had  also  a  daughter 
*at,„.a,  who   was   married    by    him  to  one     Muhammad    TJmar' 
the  next  friend  of  plaintiff-appellant  in  the  present  litigation.   ' 
Gbulam  Muhammad,  during  his    lifetime,  mortgaged    with 
possession  odo  of  the   bouses  now    in    dispute   on    23rd  Novem 
bor.MSforRs.   6,500  to  Sane  he  Khan,  defendant,    who  is  also" 
a  Rajput  and   is  employed   in   Government  service   as  a  Police 
Inspector  at   Delhi.     This    mortgage     was    practically  a   mere 
renewal  of  a  previous   mortgage  for    Rs.  5,700,   dated   24th  July 
1897,  in  favour  of  one  Rama  Nand,  which  had  been  attested    by 
defendants  2  and  3,  the  two  sons    of   Gbulam    Muhammad  and 
which  carried  interest  at  Rs.  9  per  cent,  per  annum.     The  mort 
?age  in  favour  of  Sandho  Khan,  defendant,  was  executed  accord 
ug  to  the  deed  ,n  order  to  redeem  the   previous    mortgage  and 
therebv  to  avoid  (ho  o<„oli,r,~  r.s  ;..» x  •     <■   , 
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(1„  Vtth  Ju„o  1900    Ghulatn   Muhammad  executed  another 

,  ;m,    of  two  other  houses    now  in  dispute 

mo,,ga,e   with  possession ^of  two  ^  j,.^ 

in  favour  of  Mussammat  heg  ^  ^   Mahaffimad 

due  to  Sandhe  Kuan. 

„   ,  0A's  death,  which,  as  remarked 

SoonafterGhulam  Muhammad     ^,    ^   ^   ^    ^ 

at  the   outset,  oceurred     towards  .  fa        sses8i0n 

bi9  two    sous,  defendants  2   and   3  moit  ^    ^ 

HarnamDas.     lhec0BS  ,  975  due  by  Ghulain  Muhammad 

ing  to  the  deed  made  up  o    ^  l£7«.         J^    ^  order  fo  meet 
oubondsandapro-noteofKs.    300  ^    ^   ^^ 

bis  funeral   expenses,  and  ot        •    >  to  obtain  proprietory 

of  compensation  to  Government   ..   order  J 

rights  in  respect  of  lands  situate  m    Kasur    and 
and  registration  expenses. 

n     r7rt.    Tune  1901    defendant,    2    and  3    sold    to    Sandhe 

with  possession    by    the   various  mortgage      a 

The  th-ee  houses    held  in  mortgage ■  by    Hama      D  ^ 


r^um^dG^Ml^d,   were    sold    absolutely  for 

H       itcSu  with  a  provision  in    the   Pale-deed   empowenng   *fr 

,IV  redeem   the   prior   mortgages    on     payment    ot    the 

X>  nul  which    were   left   in   deposit     with   him  for 

mortgage  amounts  which  ^   ^   ^^ 

lhe  purpose.     A^ard^b;        £  _  ^.^ 

by  the  vendee  himself     the  eqy  ^  ^    ^    ^ 

^r:  S^r'-saie-deed  contains  the  folio.** 

details  of  Rs.  20,000  :- 

To  pay  M— at  Begum  and  Gal  Muhammad,  J^ 

mortgagees...                  ■•'                ."'     „D  3  70J 

of  themselves  -  


Total  -  20'OC0 

minor    son    of    Abdullah 
uit  on  24th    Ap.U   1906 

^usn-HaWs  sister.  ^^%  £*£££ 

.declaration    that  the   mor  ga  ge   efiec Ud    by        ^    ^ 


Thepl^-aprenant,whoirminor^ 
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deed  by  his  father  and  uncle,  dated  17th  June  1901,  shall 
not  affect  his  reversionary  interests,  as  the  deeds  were  executed 
without  consideration  and  necessity. 

For  defendant,  vendee  and  mortgagee  it  was  pleaded  thatthe 
plaintiff  was  not  competent  to  challenge  the  alienations,  which 
were,  moreover,  effected  for  consideration  aud  necessity,  as  the 
pWperty  alienated  was  house  property  situate  in  a  to-,-,  and 
plaintiff  and  his  ancestors,  though  Rajputs  by  caste,  we,,  not 
agricultures  but  were  residents  of  a  town  with  service 
as  their  occupation.  The  District  Judge  by  an  elaborate  judg- 
ment  held  that  the  members  of  the  alienor's  family  being 
Rajputs  were  governed  by  customary  law,  but  that  the  propeity 
being  house  property  altogether  unconnected  with  ancestral 
land,  and  having  nothing  to  connect  it  with  any  village  com- 
munity, it  lay  on  the  challenger  to  show  that  in  respect  of 
suchpropeity  the  power  to  alienate  was  restricted,  as  in  the 
case  of  ancestral  landed  property  ;  that  the  plaint, if  had  failed 
to  prove  any  such  special  custom,  and  that,  moreover,  the 
pUinfff  was  incompetent  to  challenge  the  validity  of  the 
mortgage  dated  23rd  November  1898,  as  the  same  had  been 
acqu^cedm  by  his  father  and  uncle  ;  and  that  as  regarda 
the  sale  he  bulk  of  the  consideration  money  was  ceiLly 
proved  to  have  been  incurred  for  necessity. 

The  suit  was  on  these  finding.,  dismissed  with  costs  by  the 
l,1St,,Ct  jQd^e-  Tbe  P'-'^  appeals.  It  was  contended  in 
argument    on     his    behalf    that    there   was     no     distinction   in 

aTZa6!  7Ween  theP0We"  t0  aHenate  aDCe *'ral  handed  aud 
an     d  rPert7J  ^^  the   P-er  to  alienate  ancestral 

UndM   property  being    restricted,   the   same  restriction    applied 

MuhamZd  ,0D  °        DS6  P,°Pettj'  Uljd  ,b-f— ither  Ghu.am 

ne  e;riDOlr ;;  t, had  powe1, to  »*«**  °<  ■* **«* 

bttth     d  f     rPP°  6    C0Dten,i0D-     "    "-f-^er  argued 

*a       of  23  Tn       ^  BUd3   ^   DOt   aC^ieSC6d    in    «>e  mart. 

Lbe    f  °T^'    ,898'    aDdthattbe  -le  was  not  proved 

to      o    f0r   aece88lt       b        thftt   tfae    ev.deDee    sbowed   ((Pt 

debts  were  mcurred  for  immoral  purpose,  or  on  re,kles8  exfcra. 
vagance.     The    validity  of  these   contentions   was  challenged  by 

toethPeF T,  R1'  ;be."SP°ndellt'  wh°Poi"^-f,  by  a  reference 
to  he  Fnl  Bench  judgments  in  Gujar  v.  Sham  Das  (*),  Fatal 
t.Bhaghan?)  and  SitaRam  v.  B^a  Bam  <■),   that  throughout 

'   10?  P.  H.,  1867,  P.  B.  U  ,5  p  5-  JS*  _   „ 
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ncestral 


the  power  to  alienate  wasbeld  restricted  -regard,  aoce.h. 
lardTd  property  orbcu.e  property  --cied  with  such  and 
and  situate  iri  a  village.  He  further  argued  with  reference 
to  WDtov.  Saudagar  Singh  (})  that  antecedent  debt*  due 
to  third  creditors  were  a  necessity  and  relied  upon  Bhaghut  Fer 
shad  Singh  v.  Girja  Koer  (»)  and  Chintamanrav  Ueaendale 
v.  So.XA.otil  (s)  to  show  that  it  was  not  sufficient  to  adduce 
e^idtuo. or  general  immorality,  but  tbat  plaint.fi  mast  prove 
that  tbe  particular  debt  in  dispute  was  contracted  for  an  immoral 
purpose. 

It   is  perhaps   unnecessary   to  discuss   at  very  great  length 
the   question   whether    Ghulam   Muhammad   and  his  two   sons 
were   or  were  not  competent  to  mortgage  and  -1   the  ance  t 
house  property  without  necessity,  as  necessity  for  the  alienations 
in   sui"  seems   to  have  been  proved.     I   am,   however,   not >p«. 
pared   to   agree   with  the    District   Judge  tbat  the  family  being 
ESpat  »  necessarily  governed  by  customary  law   of   agncult  r- 
ists  in  matters  relating  to  alienation  of  ancestral  landed  property. 
t  appears  to    me  that,  in   order   to   apply  the  mitral  preop- 
tion   Gainst   the  power    of   alienation   laid   down   by   the  Full 
Tnch   Hg-nt  in  Gujar  v.  .-  2*  it  is  necessary  to  prove 
not   merely"  tbat  the   family  belongs    to   an   agrrcultura t b , 
but  also  tbat  its   main    occupation   ..agriculture.     As  further 
explained   in    B^i  Lai  v.    Tej   Bam   (*)  the    P-^" 
favour   of   a  restricted   power   of  alienatron   applies  to  members 
"agricultural   tribes  who  are  members  of  village  commuur  i . 
But  where  a  family,   though  members  of  an  agrrcultural  tribe, 
LaCtberdrift'ed  away  from   agriculture  as  its  ma.n  occu- 
pTtion   and  has  settled   for  good  in    urban  life  and  adopts  trade 
patron,  ana  priucipal   occupation     and    means 

„ch  tail,  ..  »c.  .nly    "^d  ,.,.„,b.l  .t  -!■» 

under  changed  circumstances  of  life. 

Barily  an  agriculturist,  or  isgoven^ 
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tribes  as  a  matter  of  inevitable  necessity.  A  Rajput  would 
take  to  military  service  as  readily  as  to  agriculture  for  his  occupa- 
tiorj.  There  are  a  large  number  of  Rajput  families  who,  and 
whose  anoestors  have  never  followed  agriculture  as  their  proper 
occupation.  It  would  seem  to  me  irrational  to  predicate  in  the 
case  of  such  families,  some  of  whom  are  Chiefs  and  Sovereign!, 
that  b-insr  Rajputs  necessarily  they  are  governed  by  oustoms  of 
tribes  whose  main  occupation  is  purely  agriculture. 

All  that  can  safely  be  asserted  with  truth  is  that  a  large 
section  of  Rajputs  in  this  Province  are  agriculturists,  and  as 
such  are  governed  by  or  follow  agricultural  customs  in  matters 
relating  to  alienation  of  ancestral  property.  In  the  present 
case  Munshi  Kadar  Bakhsh,  a  Muhammadan  Rajput,  took  to 
Government  employment,  and  thereby  was  able  to  acquire 
certain  immovable  property  consisting  of  houses  and 
lands. 

Admittedly  he  had  no  ancestral  laud*  to  live  upon,  and 
what  the  occopation  of  his  ancestors  was  is  altogether  nn- 
known  on  the  record..  If  Kidar  Bakhsh,  in  lieu  "of  taking 
up  Government  service,  had  settled  in  a  town  and  commenoed 
toearn  his  livelihood  by  some  trade,  or  industry,  or  as  an  artisan, 
and  then  had  acquired  and  left  immovable  property  consist-' 
iog  of  houses  and  lands,  and  his  successors  had  adhered  to  the 
occupation  which  had  proved  a  soarco  of  prosperity  to  their 
immediate  ancestors,  could  it  then  ba  held  in  the  third  or 
fourth  generation  from  Kadar  Bakhsh  that  his  family  was 
governed  by  agricultural  custom  because  his  was  a  Rajput 
family  ? 

To  my  mind  it  makes  no  difference  whether  Kidar  Bakhsh 
acquired  the  property  he  left  by  working  at  some  trade  or 
as  an  employ*  in  Gjvernment  serviae  as  long  as  it  is  proved 
that  he  settled  in  and  accepted  urban  life  as  the  source  of  his 
Iwiog.  Even  in  the  case  of  tribes  which  are  more  pre-eminently 
agriculturists  than  th*  Rajpnts,  it  does  not  follow  that  they 
are  bound  by  agricultural  customs  in  oase  the  family  has 
severed  all  connection  with  agriculture  as  its  hereditary  occu- 
pation. A  notable  instance  of  this  nature  is  afforded  in 
Muuammat  Fakharunnissa  v.  Malik  Bahim  Bakhsh  {})  where  a 
family  of  Arains,  who  had  settled  in  the  town  of  Delhi  and 
still  carried  on  a  gwaii-agricultural  occupation  of  vegetable 
seller*,  was  yet  held   to   be   governed    in  matters    of   succession 

I1)  ¥3  P.  Ii,,  18P7. 
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by  Muhammadan  Law  and  not  by  agricultural  customs. 
Jarch  made  in  tbe  records  would  probably  discover  severa 
Lances  of  a  similar  nature.  The  same  cons.deraUons  apply 
equally.in  my  opinion,  in  a  reverse  case,  where  a  non-^ncnltura 
family  take,  to  agriculture  as  its  hered.tary  ettaprt*-  to 
BOme  generations.  If,  for  instance,  a  Khatri  fam,ly  aoqn«- 
anded  property    in  a   village,   or     an    entire   v.llage,   and  has 

opimou,    «  j  n,MntH-tv       An     nstanca  of  the  class 

Bed,  Kb.tra    o  p  m,„,t,t,le  of., 

„eh    a.  Ktatu.  »'«\  Th„„  j,  „ide„,]7  . 

be     governed    by    .gncmtur  ^ 

-r^rSTtltTi^-  •"    cee.»Joe  p„i.g 
Z"1  I    1      are  t.r^d  \**J  «d  ««■*—■» 

.t.„ee.    ..»•   ««.»»   ^kf   Z.,„  ,.„,*.,  ..d  to  .ppl, 

r  r^:rr;»:L  r  «r  of:: - 

,  d,  not  affirm  for.iom.ot  that  ,f  a  m*»t»r  of   .»  •    « 

?  K.n  life  oer.nenently,  thereby  severing  all  connection  with 
Jctuur  and Tassocfation,.  that  such  family  or  the  de- 
rdants  ofasucb  family  in  tbe  third  or  fourth  genera^ 
are  not  governed  by  agricultural  cu.toms,  .i-np  y  be.au  e 
me  of  th,ir  ancestors  at  one  time  wore  agrioultur.sta.JJ 
rrtbefamly  belongs  to  one  of  tbe  ag.cu.tural  tnb* 
r  it  m  ^remarked  already,  is  not  merely  .£- 
permanent  and   hereditary   occupat.on    as   we  . ^    The      ode 

— ~7i)  21  P.  «.,  1896. 
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in  the  Province,  but  of  the  special  exigencies  of  agriculture 
as  a  calling  and  of  the  spirit  of  self-preservation  which 
prevailed  throughout  the  village  communities  in  order  to  protect 
their  very  existence.  It  would  seem  to  me,  to  say  the  least, 
altogether  unnatural,  if  not  irrational,  to  attempt  to  apply  the 
same  code  and  the  same  presumption  to  altered  circumstances 
where    the  reason  for  the  rule  has  entirely  ceased  to  exist. 

As  I  understand  it  the  Full  Bench  judgment  in  Gujar  v. 
Sham  Das  intended  to  lay  down  the  rule  of  restricted  power 
of  alienation  only  as  regards  agriculturists  by  occupation  and 
members  of  village  communities.  This  I  take  at  least  to  be 
the  spirit  and  essence  of  the  Full  Bench  judgment  ;  and  I 
would  therefore  hold  fhat  Ghulam  Muhammad  and  his  two 
sons  were  not  governed  by  customary  law  of  the  agriculturist* 
in  matters  relating  to  power  of  alienation  of  ancestral  property 
merely  because  they  were  Rajputs.  There  prevails  doubtless 
in  this  Province  a  sort  of  sentiment  or  feeling  even  in  towns 
and  among  non-agriculturists  that  the  power  to  alienate  ances- 
tral immovable  property  is  restricted.  Whatever  might  be 
the  origin  or  force  of'  this  sentiment,  it  has  never  by  judicial 
decision  been  recognized  as  forming  a  general  custom  in  town* 
and  among  townsmen  ;  and  it  would,  therefore,  in  such  a  case, 
lie  on  the  person  challenging  the  power  of  alienation  to  prove  a 
special  custom  restricting  such  power.  It  may  possibly  be 
relevant  to  show  in  proof  of  special  custom  that  the  family  was 
at  one  time  agricultural,  but  the  weight  to  be  attached  to  this 
incidence  would  vary  on  the  facts  of  each  case,  and  it  it 
insufficient,  in  my  opinion,  by  itself  to  turn  the  scale  and  shift 
the  onus  against  the  alienee  and  the  alienor. 

Even,  however,  if  it.  were  held  that  Ghulam  Muhammad 
and  his  two  sons  being  Rajputs  had  a  restricted  power  of  aliena- 
tion respecting  landed  property,  I  am  inclined  to  agree  with 
the  learned  District  Judge  that  the  rule  does  not  apply  to  house 
property  of  the  class  in  dispute  in  the  present  case.  I  agree 
with  him  that  the  rule  would  apply  to  property  connected 
with  ancestral  lands  and  not  to  house  property  altogether  un- 
connected and  which  was  acquired  in  a  town  or  city  as  a  means 
of  investment.  Here,  again,  the  Full  Bench  judgment  {Gujar  v. 
Sham  Das)  seems  to  me  to  be  inapplicable  to  such  property, 
specially  ia  view  of  the  reasons  given  for  the  rule  iu  Ramji  Lai  v. 
TejRamC). 

The  referring  order   in  Gujar  v.  Sham   Das   applies   in   dis- 
tinct terms  to   an  alienation   of  ancestral  landed  property.     The 
(>>  73  P.  B.,  1895,  r.  B.  " 
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concurrent  indent   of  Mr.  Justice   Roe  and  Mr.  Justice  P  we 
refers   to  landed   property    only   in   equally   clear  terms.     It 

ue   that  Sir  Meredyth   Plowden  has  used I  the  tor*,      anoe 
^movable   property*    in  his  *^**£?%J£% 
construction   put   by    h  m   upon     Gu,a r    v.   S* «»    P    . 
referring  order  in  Earn;*  LaZ  v.    %    B««    U    ft 

Tr/tobv  bin,  in  hs   discussion  in    d*r   v.    to  Baf 

.  village  and  not  urban  house  property.     Tb      « 

tber   clear  by   the  observation  »■*- ^th        - 

•     j  j,i,„  „  rtnnircnf'2')  that  ancestral  land  stands  upu 

m^fcaI  T„w     ^perty,  ancestral   or  non-ancestral. 

footing     from   all   other     property,  . 

The  anomaly,  if   at  all,   in  hajmg   two    "te   «   r  and 

same  Uny  ^w^^BOSliLi«lHR. 

house  property  in   a  town   is  oniy 
the  question. 

Tbi.viowpowbly  >.   no   q»  the  ,. 

fa  WB*.M.lT.BnW   S.»,l  0  4  .hish0,„rl, 

,„,.     B.t  tb«ta  on.  '-""«;«"'  3°   It.  „.  tker.  bsld 
ai.,i„g»i.b..  tb.t  «.  hnm  '»»"';;  ,„        „ti0„ 

wh.t  --,^^^1,  Lp.Uon.    T,r..o 


or  as  a 


graDt'                                Wo   with   the  learned   District 

I  would,   therefore    agree  hero   wit  ^             ^ 

Jadgeaud   hold   that  the  onus   la on h   P  ^  ^   ^ 
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without  necessity.  The  counsel  for  appellant  referred  to  oral 
evidence  here  and  thereon  the  record  to  tuppoit  the  alleged 
custom,  but  I  agree  with  the  District  Judge  that  the  evidence 
is  altogether  insufficient  acd  inconclusive.  Nor  does  the  fact, 
even  if  it  were  conceded  that  the  daughter  of  Gbulam  Muham- 
mad did  not  receive  a  share  in  his  estate,  seem  to  me  to  have 
any  bearing  on  the  question  of  restricted  or  unrestricted  power 
of  alienation. 

The  appeal  would,  therefore,  fail  on  this  ground  alone. 
But  I  am  also  of  opinion  that  the  appeal  would  fail  equally  on  the 
qaostion  of  necessity. 

The  two  alienations  contested  are  : — 

(1).  Mortgage-deed,  dated  23rd  November  1898,  executed 
by  Ghulam  Muhammad  iu  favour  of  defendant  ]  for 
Rs.  6,500. 

(2).  Sale-deed,  dated  17th  January  1900,  executed  by 
the  two  sons  of  Ghulam  Muhammad  for  Rs.  20,000  in  favour 
of  the  same  defendant- 

As  regards  the  mortgage  the  contention  was  practically 
abandoned  when  it  was  pointed  out  to  the  counsel  for  the 
appellant  that  the  mortgage-deed  was  executed  solely  for 
redeeming  a  prior  mortgage  in  favour  of  Rama  Nand  for 
Rs.  5,700  which  had  been  attested  in  token  of  their  consent 
by  the  two  sons  of  Ghulam  Muhammad,  viz.,  the  father  and 
ancle  of  the  plaintiff-appellant. 

The  counsel  for  appellant  admitted  that  the  alienation 
having  been  concurred  in  by  the  immediate  reversioners  was 
binding  on  the  plaintiff-appellant,  the  more  remote  reverisoner 
in  the  absence  of  fraud  or  collusion.  It  is  hence  unnecessary 
to  discuss  the  necessity  for  the  mortgage  of  23rd  November 
1898,  or  rather  for  the  mortgage  of  27th  July  1897  in  favour 
of  Rama  Nand,  which,  it  further  appears,  was  executed  in 
order  to  pay  off  secured  and  unsecured  antecedent  debts  due  to 
third  creditors. 

As  regards  the  sale-deed  it  was  candidly  admitted  by 
the  learned  counsel  for  the  appellant  that  the  whole  consider- 
ation money,  as  set  ont  in  the  deed,  was  actually  paid.  But 
be  contended  that  there  was  no  necessity  for  the  greater  portion 
of  the  sale  consideration,  and  he  specially  referred  to  the  evidence 
on  the  record  to  prove  that  Ghulam  Muhammad  was  a  person 
of  loose  morals  and  possessed  a  largo  income,   and  hence  no  valid 

UCCCSBltv  for  flip  shIh  wm  oc*uV,l;pl,o,I 
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The    details   already    set  out   in    the    beginning    distinctly 
.bowtha*,  with  the  exception   of  Rs.  8,920,    which  were  paid  xu 
CRSh    before  the   Sob-Registrar,   and  of  Re.    360,  admitted  as   a 
debt,   the  balance   of    the   consideration   meney  was  i.eeded   fcr 
payment   of  antecedent  creditors  and  mortgagees.     It  was   again 
conceded    by  the    counsel   for   appellant    that  out  of   Re.   8,920 
received  befo.e  the  Sub-Registrar,  Rs.  4,91,6  were  actually  spent 
in  payment   of  debts   due  by  Ghulam  Muhammad    to  a  number 
of  creditors  as  held  by    the  District  Judge.     The   District  Judge 
was   further  inclined  to  hold   that   Rs.   500   out   of   the  cash 
money   was   paid  to   plaintiff's   own    mother  for  the   benefit    of 
the  plaintiff,  and  Rs.  500   were   paid    as   a   present  to  plaintiff's 
aunt,  who  married  Muhammad   Umar,  next   friend  of  the  plain- 
tiff.   This  finding  was  objected  to  by  the  counsel  for  the  appellant, 
but  1  see  no  good  reason   for  accepting  his  objection     The  case 
then  stands  as  follows  :— 

Rupees  10,700  were  paid  to  previous  moitgagees,    who  held 
three  out  of  the  four  houses  sold  in  mo.tgage  with  possession,  the      ! 
fourth   house  sold    being   held   in  possession   by  the  vendee  him- 
self  8B  a  mortgagee   under   a  moitgage  which  is  conceded  to  be 
binding  on  the  plaintiff. 

Rupees    380  were  due  to  the  vendee  as  a  debt,  and  this  item 
is  not  contested. 

Out  of  the- balance  Rs.  6,000   were  applied   mainly  in   pay- 
ment of  previous   miscellaneous   debts  due  by    Ghnlam   Mnfaam- 
mad   to   various   individuals,    which   would   leave   a  balance   of    ! 
Rs.  3,000   as  unaccounted    for.     It  was  strongly  conteuded   for 
appellant   that   Ghulam   Muhammad  was  a   man  of  loose  morals, 
as    shown    by    the   evidence  ;   that    Sandhe  Khan,  vendee,   was    i 
aware  of    this    fact  j  and   that   consequently    the  money  applied 
for  payment   of   previous   debts  due   to  third  creditors    ought 
not  to  be  held  to  be   a  necessity,    as  presumably  the  previous 
debts   were  incurred   for  immoral  purposes,   and  Saudhe   Khan, 
vendee,    was  aware   of  the  purpose.     With  the  exception  of  some 
evideuce   to  show   that  Ghulam    Muhammad  had   at   one  time 
employed   a  prostitute   in   his   service   on  Rs.   30   per   mensem 
according  to  some  witnesses,  and  on  Rs.  60  per   mensem   accord- 
ing to    others,  there   is   absolutely   no   evidence  on  the  record 
to  support  the  'contention  urgod   for  the  appellant. 

Sandhe  Khan,  vendee,  examined  as  a  witness  for  the  plain- 
tiff,  distinctly  alleged  that  he  was  in  Ferozepore  sinoe  1875 
to  1884;  that  he  afterwarde  obtained  promotion  and  was 
8ent  to   Delhi,  where  he  has   been   ever  since.    It  is,   therefore, 
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idle  to  contend  that  the  vendee,  Sandhe  Kban,  while  in 
service  at  Delhi,  was  keeping  himself  cognizant  of  the  immoral 
excesses  in  which  it  is  allied  Ghulam  Muhammad,  after  the 
death  of  his  father  in  1890,  used  to  indulge  constantly  at  Ferozo- 
pore  or  at  Knsur. 

It  is  farther  absolutely  gratuitous  to  contend  that  Sandhe 
Khan  was  aware  of,  or  could  learn  the  purposes  of,  the  debts 
which  Ghulam  Muhammad  contracted  from  time  to  time  from 
various  bankers,  all  men  of  good  and  high  position  at  Ferozepore. 
There  is,  therefore,  not  the  slightest  foundation  in  fact  for 
the  argument  that  the  debts  were  incurred  for  immoral  purposes, 
or  that  Sandhe,  Khan  was  aware  of,  or  cjuld  know,  their  purpose 
or  nature.  As  a  matter  of  fact,  the  majority  of  the  debts  are 
shown  on  the  record  to  have  been  contracted  for  proper  purposes, 
such  as  marriages  and  payment  of  compensation  to  Govern- 
ment for  acquiring  proprietary  tights.  Eut,  moreover,  the  debts 
were  antecedent  debts  due  to  third  creditors,  and  the  onu$ 
did  not  lie  on  the  vendee  to  show  the  purpose  for  whioh  the 
debts  were  boi rowed.  If  the  debts  were  really  due,  as  admittedly 
they  were,  the  alienation  made  to  pay  such  debts  is  a  necessity 
according  to  the  Full  Bench  judgment  in  Devi  Ditto,  v.  Saudagar 
Singh  (1),  and  it  is  binding  on  the  plaintiff.  The  onus  is  on  the 
plaintiff  to  prove  that  the  debts  were  really  incurred  for  immoral 
purposes  and  in  reckless  extravagance.  It  is  not  sufficient  to  dis- 
charge such  onus  to  prove  merely  that  Ghulam  Muhammad  had 
at  one  time  employed  a  prostitute,  or  that  he  was  not  a  teetotaler. 
Ghulam  Muhammad  had  doubtless  good  income  from  his  property 
but  he  had  to  maintain  a  high  position  in  life  as  President  of  the 
Municipality  and  as  an  Honorary  Magistrate,  and  had  to  live 
in  and  maintain  a  respectable  style  of  living.  It  would  surely 
be  an  impossible  task  for  the  vendee  when  purchasing  the 
property  to  ascertain  whether  Ghulam  Muhammad  transgressed 
his  ordinary  income  in  borrowing  for  usual  and  unusual  expenses, 
such  as  marriages,  etc,  and  whether  the  debts  dne  to  third 
creditors  should  or  should  not  have  been  incurred.  All  that 
he  was  called  upon  to  ascertain  was  whether  the  antecedent 
debts  due  to  third  creditors,  which  formed  part  consideration 
for  his  purchase,  were  actually  due,  and  it  was  freely  and 
candidly  admitted  for  appellant  that  the  debts  were  actually 
du».  Under  the  circumstances  the  Bale-money  applied  for 
payment  to  third  creditors  was  entirely  a  necessity.  It,  is  un- 
joubtedly  true  that  the  necessity  f,  r  the  balance  Rs.  3,000 
O  65  P.  R.,  1900,  F,  B. 
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i.   not  equally  patentee    the   record.     But  lam   not   prepared 
90b0ld  It  i  salens  in  consequence  unnecessary. 

It  u  in   tbe  fir3t  place  *^£>»J°£Z£ 

District   Judge,  that  R,  3,000   were  added    ns 


a  ««  the  vendee.   Bat  moreover,  as  showa  at  the  out- 

aad  inflaen.e  on  the  veadee  p03Ses9ion 

aet,  the  whole  of  the  property  sold  «   already  P 

by  the  mortgagees  a*  brought  -  ^  ^^ 

were  a  number  ot  miscellaneous  debts   due  by  U 


H  ,8y»    MotanoMd'.  d«.th.     Itw»«»as'   <»"" 
„„„.««  Shol.m   ■»  io  „d  ^UH.W 

„«oo  to  a»p«  «f  «•;  """"'' t»t  ..  ».  ">»»  °! 

:^h:rr^:::  ^  *■„  -  —  - 

unsecured  antecedent  debts. 

1    m  therefore    fully   disposed    to  agree   with  the   harned 

his  reversionary  interest. 

,  would   accordingly   dismiss  the  appeal  with  costs. 

.    T      I  aoree  in  the  order  proposed.     In  my   op.n- 

lM  July  1907.  •  0HNST0SE;ieJ97a  d  a  1  i-  D«»  ™*  -  ""^  ***   ( 

iouthepnudpesU^ddo  ^.^      fl 

-""'"    ""TT    ,    "  1™     o    r„„ooo,,ot    ,o™o,,»odb..d 

lived  hy  agriculture. 

The  appeal  is  dismissed  with  costs. 

lne    H  Appeal  dismissed- 
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No-  56- 
Before  Mr.  Justice  Rattigan  and  Air.  Justice  Shah  Din. 

J1WA  SINGH,— (Defendant),— APPELLANT,  \ 

Versus  \  Appellate  Sise. 

KHAZANA  ANT)  OTHERS— (Plaintiffs),— RESPONDENTS.      ] 
Civil  Appeal  No.  422  of  1906. 


Alienation  ly  male  proprietor- Suit  by  next  reversioner  to  set  aside 
alienation  as  invalid  in  the  presence  of  the  adopted  son  of  such  proprietor- 
Right  of  suit-Bemand-Preliminary  point-Civil  Procedure  Code,  1882, 
Section  5GL\ 

Held,  that  where  the  nearest  heir  entitled  to  object  to  an  alienation  by  a 
proprietor  with  limited  powers  happens  to  be  a  minor  and  is  as  such  unable 
(o  exercise  a  free  agency  the  next  reversioner  is  entitled  to  sue  for  the 
protection  of  the  estate. 

Beld,  also,  that  a  suit  dismissed   on  the    ground  that  the  plaintiff  had    no 
//must  be   considered   as   ono   decided  upon  a   preliminary  point 
within  the  meaning  of  Section  562,  Civil  Procedure  Code. 

Farther  appeal  from  the  decree  of  T.  J.  Kennedy,  Esquire, 
Divisional  Judge,  Amhala  Division,  dated  \st  February  1906. 

Dwarka  Das,  for  appellant. 
Browne,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Shah   Drs,   J.-— The   material   facts   of     tbfs   case     are   as     2lth  April  1907. 
follows  : — 

One  Chando,  a  Jat  of  the  village  of  Lahal  iu  the  tahsil  and 
District  of  Lndhiana,  sold  23  bighas  18  biswas  of  his  ancestral 
land  by  a  registered  deed,  dated  23rd  December  190-1,  to  one 
Jiwa,  defendant  No.  2,  for  Rs.  650.  The  plaintiffs,  who  are  tbe 
brothers  of  ChaDdu,  sued  for  a  declaration  that  tbe  sale  in 
question  shall  not  affect  their  rights  of  succession  to  tbe  land 
sold  after  the  death  of  the  alienor,  alleging  that  the  latter  was 
soilless  and  had  no  power  by  custom  to  affect  the  sale,  which 
was  without  consideration  and  necessity. 

The  alienor  Chandu  pleaded  that  he  bad  adopted  Kisben 
Singh,  minor,  son  of  Jiwa,  defendant  No.  2,  by  a  registered 
deed  of  adoption,  dated  3rd  August  1901;  that  in  the  presence 
of  Kisben  Singh,  the  plaintiffs  had  no  locus  standi  to  contest 
tbe  sale  ;  and  that  the  said  sale  was  in  any  case  valid  as  having 
bean   effected  for  consideration   aud  necessity.     Kishen   Singh, 
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minor,  bavin*  been   impleaded   as   a    defendant  in  the  case,  the 
Court  framed  the  following  issues:— 

1.      Did  defendant  No.  1  adopt  Kishen  Singh  ;  and,  if  so,  was 
the  adoption  valid  by  custom  ? 

2.  Are  not  the  plaintiffs  competent  to  bring  this   suit  in  the 
presence  of  Kishen  Singh  ? 

3.  Was  the  sale   in   dispute   effected   for    consideration  and 
legal  necessity  ? 

Upon  the  first  issue  the  Court  found  that  Kisher .Singh 
had  been  adopted  by  Chandu,  defendant  No.  1  and  that  he 
adoption  was  valid  by  custom.  Upon  the  second  issue  it  held 
that  in  the  presence  of  the  adopted  son  of  Chandu..  the  plain- 
tiffs  had  no  right  to  contest  the  sale  in  dispute;  and  therefore 
without  recording  a  finding  upon  the  third  issue,  it  dismissed  the 
suit. 

Ou  appeal  the  learned  Divisional  Judge  concurred  witii  the 
First  Coart  in  finding  the  factum  of  the  adoption  and  its  val.dity 
.stablished,  but  held  that  Kishen  Singh,  the  adopted  son,  being 
a  minor  and  the  plaintiffs'  possibility  of  succession  to  the  estate 
of  Chandu  not  beiog  very  remote,  the  plaintiffs  could  mamtam 
a  suit  for  a  declaration  of  the  invalidity  of  the  alienation  in 
dispute.  It  therefore  set  aside  the  decree  of  the  First  Court  and 
remanded  the  case  under  Section  562,  Civil  Procedure  Code, 
for  decision  on  the  merits. 

In  appeal  before  us  the  learned  pleader  for  the  defendants 
contended  (1)  that  the  order  of  remand  under  Section  562,  Cml 
Procedure  Code,  was  not  warranted  by  the  terms  of  the  Section 
and  was  therefore  erroneous,  and 

(2)  that  in  the  presence  of  the  adopted  son  of  the  alienor, 
who  is  the  next  heir,  the  plaintiffs  had  no  right  of  smt  and  that 
therefore  a  declaration  cannot  be  granted  in  then'  favour. 

Now  in  regard  to  the  first  contention,  we  are  of  opinion, 
after  care'fully  considering  the  argument  of  the  learned  pleader 
in  support  of  his  position,  that  the  Court  of  first  instance  did 
dispose  of  the  suit  upon  a  preliminary  p^int  (as  held  by  the 
Lower  Appellate  Court),  and  that  the  Lower  Appellate  Court  was, 
therefore,  justified  in  remanding  the  case  under  Section  562, 
Civil  Procedure  Code,  for  disposal  on  the  merits.  The  first  .ssoe 
drawn  by  the  Court,  namely,  "  whether  defendant  No.  1 
«  adopted  Kishen  Singh,  and,  if  so,  whether  the  adopt.on  was 
.'valid  by  custom"  was  not,   as   urged  by   the   learned  pleader, 
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an  issue  on  the  meiits  of  the  case,  which  obviously  relate  to  the 
validity  or  otheiwi-e  of  the  alienation  made  by  Chandu,  but  an 
issue  raised  for  the  determination  of  the  question  whether 
the  plaintiffs  had  any  i  ight  at  all  to  come  into  Court  to  contest 
the  alienation,  which  question  was  a  preliminary  one,  i.  e.,  to 
use  the  words  of  Plowdeu,  J.,  in  Khalas  v.  Kalyan  Singh  (1),  a 
question  "  collateral  to  tie  meiits  of  the  case,  the  decision 
"  upon  which  in  one  way  may  put  an  end  to  the  whole  case  and 
"  in  another  way  leaves  a  subsisting  case  upon  the  merits." 
(See  page  252).  We  are  fortified  in  our  view  by  the  decisions 
of  this  Court  in  Bam  Diita  v.  Alia  Yar  (3)  and  Nawahu  Earn  v. 
Belu,  Mai  (Miscellaneous  Appeal  No.  717  of  1904)  and  by  the 
decisions  of  the  Madras  High  Court  in  Bama  Chandra  Joishi  v. 
Eati  Kassim  (3),  page  210,  and  Kana  Kammal  v.  Ranga  Chariar  (4), 
page  27.  In  Bam  Ditta  v.  Alia  Yar  (-),  it  was  held  that  the 
provisions  of  Section  562,  Civil  Procedure  Code,  applied  to  a  case 
where  an  appeal  was  dismissed  in  limine  on  the  ground  that  the 
plaintiff-appellant  had  no  locus  standi  ;  while  in  Kana  Kommul  v. 
Banga  Chariar  (4),  it  was  held  that  a  suit  must  be  considered  to 
be  disposed  of  on  a  preliminary  point  when  it  was  dismissed  on 
the  ground  that  the  plaintiffs  had  no  cause  of  action. 

We  are  clearly  of  opinion  that  the  question  of  the  locui 
itandi  of  the  plaintiffs  in  the  present  case  to  contest  the  sale  in 
dispute  was  none  the  less  a  "  preliminary  point"  in  the  sense 
of  being  collateral  to  the  merits  of  the  suit  because,  as  contended 
by  the  appellant's  pleader,  eviden09  had  to  be  taken  in  support 
of  the  factum  and  the  validity  of  the  adoption  of  Kishen  Singh, 
for  evidence  may  have,  and  has  frequently,  to  be  gone  into 
for  the  decision,  for  instance,  of  the  question  of  limitation, 
and  yet  the  point  of  limitation  is  always  considered  a 
"  preliminary  point"  within  the  puiview  of  Section  562,  Civil 
Procedure  Code.  So  far  as  the  applicability  of  Section  562  is 
concerned,  it  appears  to  us  that  it  makes  no  difference  whether 
the  plea  in  bar  raised  by  the  defendant  in  a  suit  is  that  the 
plaintiff's  right  of  suit  is  lost  by  reason  of  afflux  of  time  or 
whether  it  is  that  the  right  to  soe  has  not  yet  acorued  to  the 
plaintiff  by  reason  of  certain  circumstances  preventing  the 
accrual  of  such  right.  In  both  cases,  if  the  plea  is  accepted, 
tho  result  is  the  same,  viz.,  that  the  plaintiff's  suit  is  dismissed 
in  limine  as  not  being    maintainable.     We    hold,  therefore,    that 


t»i  100  P.  B.,    18.97.  (')  J.  L.  R.,  XVI  Mad.,  207. 
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the  remand  by  the  Lower  Appellate  Cert  under  Section  562 
Civil  Procedure  Code,  was  perfectly  waited  by  the  tern,  of 
that  section. 

The  next  qnestiou  for  decision  is  whether  the  learned 
Divisional  Judge  is,  ight  in  holding  that  the  plaintiffs  have  a 
locus  standi  to  sue  for  a  declaration  of  the  invalidity  of  the  sale  in 
question  in  the  presence  of  the  adopted  son  of  Chandu,  who 
admittedly  is  a  minor.  After  giving  our  best  considerate  to 
the  matter,  we  think  that  we  must  answer  this  quest.on  in  the 
affirmative.  The  adopted  son,  whose  existence  is  said  to  bar 
the  plaintiff's  suit,  is  a  minor,  and  is,  therefore,  incapable  of 
exercising  his  right  of  veto  as  regards  the  alienation  ,n  d.spute 
or  of  giving  his  consent  to  it,  and  it  is  not  denied  that  the 
plaintiffs  are  the  reversionary  heirs  next  after  the  minor.  Lnder 
these  circumstances  the  principle  laid  down  in  Mehtab  Khan  v. 
Mehtdb  BiU  i}),  would,  we  think,  apply  to  this  case,  namely, 
that  where  the  nearest  heir  entitled  to  object  to  an  ahenahon 
by  a  proprietor  with  limited  powers  happens  to  be  a  m,  nor  and 
as  such  unable  to  exercise  a  free  agency,  the  next  reversioner  is 
entitled  to  sue  for  the  protection  of  the  estate.  In  that  decision 
Mr.  Justico  Boulnois  observed  as  follows : 

«  A  declaration  in    his  (plaintiff's)    favour   will  not  amount 
"  to   a  declaration  of  his  right  as  heir,  but   merely  set  the  estate 
«  free   in   favour   of   him,  who   actually   may  be  the  heir.     If 
«  the  first   in  succession  colludes,   it  seems  that  the  more  remote 
"may  come  in,   and    without   saying    how  far  that  principle  is 
«  to  go  it  is  clear  that  where   the  heir  is  a  minor  and  unable  to 
«  exercise  a  free  agency,  the  Court   is  of  opinion  that  this  present 
«  plaintiff  as  next  heir  to  the  minor  is  entitled."     The  principle 
underlying  this  decision  appears  to   us  to  be  perfectly  sound  and 
in  complete  accord    with   the   prevailing    sentrment   among   the 
agricultural  tribes  in  this    Province.     The     estate   m  possession 
of  a  proprietor  with  a  limited  power  of  disposition  and  in  respec 
o     Jhtah   there   exists   some     sort  of   residuary  interest  ,n  all 
^descendants  of   the    common   ancestor   has  to   be   preserved 
from  improper  alienations  by    that    propnetor,  and  ,f  the  pe  son 
n6Xt  entitled  to  succeed  to  it  is  by  reason   of  tender  age,  or  othe 
disability,     incapable   of   protecting  the    estate,   the   person   or 
trsow^o  would  succeed    to   the  estate   in  the  absence  o be 
Crest  heir   so  circumstanced    should,   in    accordance    with  the 
fundamental    principles    which     regelate     the      devolution    of 
ancestral    property   among   agricultural     communit.es    in      the 

0)  24  P.  R.,  1877. 
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Punjab,  have  the  right  to  step  in  and  impeach,  such  an  im- 
proper alieuation.  If  the  alienation  is  found  by  the  Courts  to  be 
improper  and  is  declared  invalid  and  ineffectual  so  far  as  the 
reversionary  rights  of  the  heirs  are  concerned,  the  declaration 
would  ensure,  to  the  beneBt  of  all  the  heirs  including  the  minor 
who,  if  he  happens  to  be  the  next  heir,  when  the  succession 
opens  out,  will  be  the  greatest  gainer  by  the  result  of  the  snit 
brought  by  the  more  remote  reversioner. 

The  same  piiaeiple  is  recognised  in  another  shape  and 
nnder  somewhat  modified  circumstances,  in  the  Full  Bench 
decision  of  this  Cjivrfc  in  Han-ana  Singh  v.  Harnam  Singh  (l). 

The  appellant's  pleader  teliei  upon  Rayat  v.  Gauhar  (2)  as 
supporting  hi<  p  niti.ii,  bat  obviously  that  ruling  affords  him 
no  help,  as  in  that  case  there  was  no  question  of  the  nearest, 
reversionary  heii*  being  a  minor,  and  all  that  was  decided  was 
that  among  Varaich-  of  the  Gujrat  District,  if  a  khanadamad, 
who,  according  to  the  custom  applicable  to  the  tribes,  is  entitled 
to  succeed  to  his  father-in-law's  property,  does  not  object  to  an 
alienation  in  respect  of  it  by  the  latter,  the  more  remote  rever- 
sionary heirs,  who  are  excluded  by  the  khanadamad  in  the 
matter  of  inheritance,  cannot  question  its  validity.  No  other 
authority  of  any  relevancy  was  cited  to  us  by  the  learned  pleader, 
and  we  have  not  been  able  to  discover  any  in  support  of  his 
case. 

We  are,  therefore,  of  opinion  that  the  decision  of  the 
learned  Divisional  Judge  is  perfectly  sound  and  we  dismiss 
this  appeal  with  costs. 

Appeal  dismissed. 

No.  57- 

Before  Mr.  Justice  Rattigan  and  Mr.  Justice  Lai  Chand. 

NAGAR  AND  OTHERS,-(Plaintiffs),— APPELLANTS,       ^ 

Versus  \ 

SAUDAGAR,— (Df.fkxi-an-t),— RESPONDENT. 

Civil  Appeal  No.  245  of  1905. 

Mortgage  —  Conditional    sale — Application  for  foreclosure  of  mortgage — 
limitation  applicable— Regulation  XVII  of  1806. 

no  limit  for  the  foreclosure  of  a   mortgage  by 
i .  il  <i!  s,  an  1  a  m  i  entitled  to  take  out  such 

pro:eedings  at  any  time  during  the  subsistence  of  his  mortgage. 

(»>  8i  P.  R.,  1898,  F.  B.  (.*)  80  P.  R.t  1902. 


'Appbllatb  Siob. 
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Further   appeal  from    the   decree   of  G.  L.  Dundas,  Esquire, 
Divisional  Judge,  Hoshiarpur  Division,  dated  28th  July  1903. 
Sukh  Dial,  for  appellants. 
Gaiipat  Kai,  for  respondent. 

This  was  a  reference  to  a  Division  Bench  wade  by  Hurry,  J., 
to  determine  whether  a  mortgagee  in  possession  is  bonnd  to 
apply  for  foreclosure  of  his  mortgage  within  twelve  years  from 
the  date  of  default. 

The   order   of   reference   by     the  learned     Judge     was   as 
follows  : — 
,o,    ,  ,     ,qi«  Horry,  J.-ln    December   1881   a    mortgage   was  effected, 

\m  July  1906.  st.pulat.ng  that()ifno   rddempti0n  occurred    within   four  years, 
foreclosure  would  follow. 

The  mortgagee  has  been  in  possession  from  the  beginning. 
Iu  1899  foreclosure  proceedings  were  instituted  and  apparently 
duly  carried  out.  In  1902  the  mortgagee  sues  for  a  declaration 
that  be  is  full  owner  by  reason  of  foreclosure. 

Both  Courts  have  thrown  out  the  suit  a*  time-barred. 
The  first  Court  considers  that  the  present  suit  is  virtually 
one  for  possession,  inasmuch  as  the  status  of  a  mortgagee 
is  substantially  different  from  that  of  a  proprietor. 

The  Lower  Appellate  Court  holds  Article  135  of  the  Limit- 
ation Act  to  apply-  It  finds  that  the  right  to  sue  for  posses- 
sion as  owner  accrued  in  December  1885,  and  that  that  risrht 
had  lapsed  when  foreclosure  proceedings  were  initiated,  so  the 
latter  are  a  mere  nullity. 

Plaintiffs  apply  for  revision  on  the  ground  that  the  suit  is 
not  barred  by  limitation. 

It  „  a  case  of  some  difficulty,  and  should,  I  think,  be  heard 
by  a  Division  Bench.  The  view  I  am  deposed  to  tak. »  that 
tbe  suit  is  not  time-barred.  I  do  not  see  that  Article  35 
las  Iny  application  here.  In  the  first  place,  that 
refers  to  a  mortQagee  (as  such)  seeking  for  possesion  of  property 
mortgaged.  It  seems  almost  a  contradiction  in  terms  to  say 
that  it  includes  a  suit  by  an  o.ner  seek.ng  for  po- 
of immovable  property  soli  to  him  by  means  of  foreclosure 
proceedings.  In  the  second  place,  I  find  it  difficl  to  see 
how  the  mortgagee,  who  has  held  possess, on  from  the  date 
of  the  mortgage,  can  be  said  to  have  been  at  any  t.me  bound 
to  sue,  under  this  Article,  for  possession,  under  the  penalty 
of   losing  hia  right  if  he  abstained.     By    delivery    possess 


Mat  1908.  ]  CIVIL  JUDGMENTS -No.  57.  289 

the  owner  has  delivered  tbe  owner's  possession  (or  the  owner's 
ri'ijht  of  possession)  to  the  mortgagee,  the  difference  between 
the  owner's  and  mortgagee's  possession  being  merely  that  the 
owner  conld  make  a  payment  and  resntne  his   possession. 

As  long  as  it  continues,  the  mortgagee's  possession  is  that 
of  the  owner,  and  is  totally  different  from  that  of,  e.g.,  a  tenant 
or  tie?passer. 

It  is  to  me  difficult  ti  see  how  nridei  the  circumstances 
of  this  case  the  mortgagee  could  well  have  brought  a  snit  for 
possession  baf  ore  1899  or  indeed  at  any  time.  Suppose  he  had 
initiated  foreclosure  proceedings  in  December  1885,  being  the 
earliest  possible  moment,  he  could  have  rested  content,  on 
the  expiry  of  the  year  of  grace,  in  the  strength  of  his  new 
ownership  without  bringing  a  suit  for  possession.  His  (mort- 
gagee's) possession,  by  process  of  law,  would  have  grown 
into  an  owner's  possession,  but  it  is  difficult  to  see  how  Article 
135  could  apply,  or  indeed  whom  he  could  sua.  The  owner 
v*as  clearly  out  of  possession  and  had  lost  all  right  of  re- 
dcmption,  and  so  could  have  no  sort  of  possession  to  surrender. 
In  other  words,  to  a  mortgagee  in  possession,  a  suit  for 
possession  would,  in  my  opinion,  be  a  mere  surplusage.  If 
this  view  is  correct,  no  Article  dealing  with  suits  for  possession 
can  apply.  As  ti  the  period  within  which  notices  of  fore- 
closure may  be  taken  out,  T  know  of  no  limitation  that  would 
apply,  so  long  as  tbe  mortgage  subsist ^  and  the  mortgagee 
has  possession  {vide  Tel;  Chanel  v.  Sohel  Singh  (')).  The 
wording  of  Section  8,  Regulation  XVII  of  1806  "en  tie 
"  expiration  of  the  stipulated  period,  or  at  any  time  subsequent 
"before  the  sum  lent  is  repaid"  certainly  suggests  that  foreclosure 
is  possible  until  redemption,  find  does  not  hint  at  any  other- 
limitation  being  imposed. 

I  farther  consider  that  Article  178  does  not  apply  to  an 
application  under  Regulation  XYIT  of  1806.  If  a  mortgagor 
can  sue  withinsixty  years  (Article  148)  to  redeem  his  mortgage, 
it  would  seem  to  follow  that  the  converge  (i.e.,  the  mortgagee's 
right  of  taking  action  under,  the  Regulation  to  put  an  end 
to  tbe  equity  of  redemption)  should  have  an  rqnal  period,  the 
more  so  seeing  that  it  is  more  than  dnnb'fnl  if  tbe  mortgagee 
could  avail  himself  of  Article  147  in  this  Province. 

My  own  view,  therefore,  is  that  a  mortgagee  in  possession 
can    take   out  foreclosure    proceedings  at    any  time   during    the 
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subsistence  of  his  mortgage,  provided  it  permits  of  foreclosure, 
and  that  the  present  suit  is  iu  do  way  barred  and  should  have 
been  decreed. 

As,   however,  the  point  is  an   important  one,  I  direct  that  it 
be  laid  before  a  Division  Bench. 

The  judgment  of  the  Division  Bench  was  delivered  by 

8th  April  1907.  Lal  Chanp,  J.— The    facts    of    this    case    are    given   in    full 

in  the  order   referring  the    case   to  a   Division    Bench.      Briefly 
a    usufructuary   mortgage    was  executed    by    the  defendant-res- 
pondent   in  favour  of    plaintiffs-appellants   on    11th    December 
1881     redeemable    within    four   years,    with    a    stipulation    for 
foreclosure   on   default   in   redemption   as   agreed    upon.     It  is 
found   by   the    Lower  Courts  that   since   the  moitgage  plaintiffs 
have   held   proprietary   possession    as   mortgagees,   and   defen- 
dant   has  held  actual  possession  as  plaintiffs'  tenant  on  payment 
of  one-half  share   of  the    produce.     On  an  application    made  by 
plaintiffs    in     April     1899    under   the    foreclosure    Regulation, 
the  prescribed   notice   was   issued   to   and   is   alleged    to    have 
been    served    on    the     dofendant    in    June    1899,    but    no    steps 
were   taken    by   defendant    for  redemption     as     prescribed     by 
the   Regulation    within    the    year    of  grace.     Assuming  the  pro- 
ceedings  so  taken  were  regular,  the  mortgage  became  foreclosed 
on  the    expiry  of    the   year   of   grace.     The   present   suit    was 
instituted  by  the  plaintiffs  on  18th  March  1902  for  a  declaration 
that  owing  to   mortgage  being  foreclosed    the    plaintiffs    were 
entitled    to   hold    the  land   as    vendees   and     absolute    owners. 
The   Lower     Courts     have  dismissed  the     suit     as    barred    by 
limitation.     The  First  Court   held  that  the  suit,   though  in  form 
a    suit    for    declaration,    was    virtually     a    suit    for    possession 
and    was    barred    by    limitation,  as  it    was  not  instituted  within 
twelve  years   from    11th    December    1885,   the   date   on    which 
plaintiffs'   right   to  foreclosure  accrued.     Tho   Divisional  .Judge 
has  practically  held  the  same  view,  though  he  has  not  apparently 
agreed    with  the  First  Conrt  in  finding  tint  the  suit  is    virtually 
fur    possession    and    not    for   a   mere    declaration.     We    are    of 
opinion    that  the   suit  is    for    a  declaration  as  it  purports  to  be, 
and    not  virtually    for  possession,  and    that    it    is  not    barred  by 
limitation,     It   is    really    inconceivable    ivly    the  suit  should  be 
treated    at  all    as   a   claim   for  possession,     when   it   is   fount 
that    the    plaintiffs    are  in    proprietary  possession    as    landlord 
and   defendant  holds    the   land    under    them    as    their   tenant. 
Tho   proprietary     possession   was   transferred .  to   the   plaintiffs 
by   the  defendant  when    the  mortgage   was   effected.     It   was 
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then  transferred,  but  temporarily,  with  a  provision  for  re- 
gaining  it  under  certain  conditions.  Plaintiffs  now  daiui 
that,  o«ine  to  default  in  the  prescribed  conditions  and  the 
Operation    of  the*  foreclosure    Regulation,   their  possession    was 


converted    into    that    of   ab.-ol 


ule    owner  on    expiry  of   the  year 


of  grace.  Their  remedy  under  the  ciicumstance  is  clearly 
for  a  declaration  that  they  are  absolute  owners  and  not  for 
recovery  of  proprietary  possession,  which  it  is  found  that  they 
actually  hold. 

The  Lower  Courts  have  dismissed  the  suit  as  barred  by 
limitation  on  the  ground  that  the  plaintiffs  were  bound  to 
apply  for  foreclosure  within  twelve  years  ofllth  December 
1885,  the  date  on  which  occurred  a  default  in  redemption 
as  agreed  upon,  and  that  not  having  done  so,  the  suit  on 
the  basis  of  a  foreclosure  proceeding,  which,  therefore,  is  treated 
as  a  nullity,  is  haired  by  time. 

There  is  no  authority  for  holding  that  a  mortgagee  in 
possession  is  bound-  to  apply  for  foreclosure  within  twelve 
years  from  the  date  of  default.  Article  147  applies  to  suits 
only,  and  is  obviously  inapplicable  to  an  application  under 
the  foreclosure  Regulation.  Nor  can  Article  178  apply  as  a 
proceeding  taken  under  the  Regulation  is  merely  of  a  ministerial 
Character  (Bur  Singh  v.  Sohel  Singh  (*))  and  Article  178  is 
inapplicable  to  such  proceedings).  (K  v.  Eamasami 

Ayyar  (*)  and  other  cases  quoted  in  Starling's  Limitation 
Act  at  page  383).  In  fact  Section  8  of  the  foreclosure 
Regulation  does  not  prescribe  any  period  for  making  the  appli- 
cation, and  in  distinct  and  clear  terms  gives  anoption  to  the 
mortgagee  to  apply  any  time  before  redemption.  The  words 
used  are  "  whenever  the  receiver  or  holder  of  a  deed  of  mortgago 
"  on  conditional  sale,  may  be  desirous  of  foreclosing  the 
"  mortgage  and  rendering  the  sale  coLclnsive  on  the  expiration 
"of  the  Stipulated  period  or  at  any  time  subsequent  before  the 
"  sum  lent  is  repaid  he  shall  apply."  It  appears  to  be  distinctly 
for  the  benefit  and  advantage  of  the  mortgagor  that  the 
^mortgagee  should  not  be  compelled  to  take  foreclosure  pro- 
ceeding, within  three  or  twelve  years  of  the  date  of  tho 
default.  If  be  were  so  compelled  to  fortchse,  the  practical 
result  would  be  to  shorten  so  far  the  period  of  sixty  years 
allowed  to  (ho  mortgagor  for  redemption.  Such  result,  no  doubt 
ensues   whenever   the   mortgagees  take  effective   steps  to  fore- 
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close   under   the  Regulation,   but  it  is  to  the  distinct  advantage 
of    the    moitgagor   so  far   as    the   period   of    limitation   is  con- 
cerned  that  the    mortgagee  should    not  be  constrained   to   adopt 
such    cou.se  tco   quickly.     It   is  always  open  to  the  mortgagor 
to   put  an   end   to   the  mortgage    by   payment  after   date  of 
default,   and    thus    regain  bis  possession  and  avoid  accumulation 
of   interest.     But  if    he  is    unable   or   unwilling  to   do  so,  it  is 
to    his     advantage     that    the   foreclosure   be  not  forced    upon 
him   by   limiting   the  mortgagee's  right  to  apply  for  foreclosure 
to   a   certain    prescribed   period.     We     theiefore   hold   that  it 
was   not   obligatory  on     the   mortgagee     in    this   case  to  take 
steps    for    foreclosure    within    12  years  from  the  date  of   default 
on    11th   December    1885,    and    that    the     proceedit  gs     taken 
in    1899    were   not   a    nullity   as  held  by  the  learned  Divisional 
Judge.     No   question    arises   in  the   present   case  as  to  the  suit 
being   barred  under  Article  135  as  it  is  not  a  suit  for  possession. 
Momm  v.  Ishfi  Tershad    Q)    is   therefore   distinguishable  and  is 
inapplicable.     The   right   to   sue   for  a    declaration  that   plain- 
tiffs are    absolute  owners   by   reason   of  foreclosure   accrued    to 
them   in    June   1900   when   the   year  of   grace  expired,  as   ia 
clear  from    the  following   obseivation  in   Atar  Singh   v.    Ealla 
Bam     (-),      page     3-11.        "    My      view     then     is      that     the 
"  proprietary    title     of    the    mortgagee     or   conditional   vendee 
"  is     called     into    existence   at   the     moment   when    the   right 
"  of    redemption    is    extinguished     and    that   extinction   occurs 
"as    scon   as    foreclosure   las   been  effected  in  accordance  with 
"  the     requirements     of     the    Regulation."     The    present   suit 
instituted   on  18lh  November    1902   is  therefore   amply  within 
time.     It     is    iu     fact   impossible     to    conceive   how    plaintiffs 
could   have   sued  for   such   a  declaration   before  June  1900,  the 
date   of   expiration  of    the   year  of  grace.     We   therefore  accept 
the   appal,   set   aside  the   older   of  dismissal,   and  as  the  Lower- 
Courts    lave   disposed   of   the   suit   on   a  preliminary  point   of 
limitation,    we    remand     the  cafe  to     the  Fust  Court  for  a 
decision   on    the   merits.     Stamp  fee    on    appeal   in  this    Court 
and   the  Lower  Appellate  Court  will  be   refunded  and  other  costs 
Trill  be  costs  in  the  case. 

Appeal  olloweJ- 
(')  35  P.  It.,  1890.  (')  103  F .  R.,  1001,  F.  B. 
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No.  58. 

Before  Mr.  Justice  Eattigait   and  Mr.  Justice  Shah  Din. 
BHADI  AND  OTHERS,- (Plaintiffs),— APPELLANTS,         ) 

Versus  >  Afnsllatb  Sidh. 

KHEWNI  AND  OTHERS,— (Defendants),- RESPONDENTS.    ) 
Civil  Appeal  No.  1222  of  1906. 

Custom — Alienation— Qift  by  male   proprietor   t,>   his   daughter  uiith   the 

consent  of  his  son — Locus  standi  of  reversioners  to  contest  such   alienation — 
drains   of  Jagraon  tahsil,  Ludhiana  District. 

Founi,  that  by  custom  amoug  Arains  of  the  Jagraon  tahsil  in  the  Ludhi- 
ana District  a  gift  by  a  male  proprietor  of  his  ancestral  immovable  property  to 
bis  daughter  with  the  consent   of  his  son  who  is  himself  childless,  is  valid  and 
cannot  as  such  be  questioned  by  his  reversioners. 
Lalhu  v.  Nihali  (')  referred  to. 

Further  appeal  from  the  tl< ore  of  Major  C.  /'.  Egerton,  Additional 
Divisional  Jujoe,  Ambala  Division,  dated  \2th  March  1906. 

Fatal  Hussaiu,  for  appellants. 

Morrison,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Shah  Din,  J.— Briefly  stated  the   facts  of  the  ease  are  as  fol-  19//t  July  1907. 
Iowa  : — 

By  two  registered  deeds  of  gift,  dated  6th  February  189C, 
one  ILis- ii,  an  A  rain  of  mauza  Agwsr  Ludhai,  tahsil  Jagraon, 
district  Ludhiana,  transfened  to  his  daughter,  Mussarumat 
Khewui,  oue-half  of  his  proprietary  land  together  with  a  house, 
and  one-half  of  his  occupancy  holding,  situate  in  mau;a  Agwar 
Ladhsi.  At  the  time  of  the  said  alienations  Hassu  had  a  sou, 
Qutba,  who,  although  he  did  not  formally  sign  the  deeds  of 
gift  iu  token  of  his  assent  to  their  validity,  appears  (as  will 
presently  be  noticed)  to  have  consented  to  them.  It  is  admitted 
that  two  of  the  reversioners  of  Hassu,  namely,  Mainun  and 
Jiwa,  defendants  Nos.  2  and  -4,  did  expressly  give  their  consent 
to  the  gift,  and  they  have  consequently  refused  to  join  as  plaintiff 
in  tbe  present  suit.  Hassu  died  in  1897  leaving  him  surviving 
his  sou  (Jutba,  who  died  some  time  in  1902,  being  succeeded 
by  bis  widow,  Mussamuiat  2fatho,  who  is  admitted  to  have  died 
in  January  1905.  I u  October  1905  the  plaintiffs,  who  are  the 
reversioners  of   Hassu,   biought  the    present  suit    for  possession 
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of  tbe  lands  gifted  by  Hassu  in  favour  of  his  daughter  Mussam- 
mat  Khevvni,  in  lb96,  alleging  that  the  said  gifts  were  invalid  by 
custom,  and  that  on  the  death  of  the  wid<-«  of  Qutba,  son  o 
Hassu,  they  were  entitled  to  succeed  to  those  lands.  Two  ot 
the  reversioners  who  had  (as  we  have  seen)  assented  to  the 
alienations  in  question,  refused  to  join  as  plaintiffs  and  were 
impleaded  as  defendants  2  and  4. 

The  principal  defendant,  Mussammat  Khewni,  pleaded,  inter 
aUa,  that  the  alienations  in  dispute  having  been  made  by  her 
father  with  the  consent  of  the  next  heir,  Qatba,  and  ot  two  of  the 
reversioners  wa8  perfectly  valid  and  coald  not  be  impugned  by 
the  plaintiffs. 

The  First  Court  fixed  three  issues  on  the  pleading  of  the 
parties,  two  of  which  related  to  limitation  and  the  third  tc -the 
Ustionof  the  validity  of  the  gift.  It  found  on  all  points  in 
favour  of  the  defendant  and  dismissed  the  suit. 

On  appeal  the  learned  Divisional  Judge,  without  entering 
into  the  point  of  limitation,  concurred  with  the  First  Court  in 
holding  That  the  consent  of  Qutba,  the  son  and  next  hen.  ot 
L  to  the  gifts  made  by  the  latter  to  his  daughter,  effectu- 
aty  validated  the  said  gifts  against  all  the  remoto  reversioners 
such  as  the  plaintiffs  and  following  Lahhay.  mkah  (}),  he 
upheld  the  dismissal  of  the  suit. 

Before  usJMr.  Fazl-i-Husain  for  the  appellant,  contends  that 
the  principle  laid  down  in  Labhu  v.  Nihali  Q)  does  not  govern 
this  case,  inasmuch  as  in  the  6rst  place  Qutba,  whose  consent 
is  said  to  have  effectually  validated  the  alienations  m  dispnte, 
did  not  give  his  express  consent  to  them  (not  having  signed  the 
deeds  of  gift,  nor  having  made  a   statement  signifying  h.s  assent 


„  the  mutation  proceeding;,  and    in  the    second  place,  even  if  he 
did   give   such   cogent,    his    consent   was    ineffectual    on  the 

a^  t  he  was  himself  a  childless  old  man  of  60  w.th  no 
ground  ha  he  was  h nis ^  ^ 
practica  interest  .nth     nop  ity^  ^    ^^ 

T   t        nlTe    can       >    the    circumstance,  of  this  case.be 
though  plausible,   °«no£  m  not  sign  the 

allowed  to  prevail.     The  mere  iac  w  his  express 

deeds  of   gift,  does  ^-.1        t  is^vs,  coupled  with  other 
consent  to  the  a- enat on        AU  of  tIl0  deeds  by  two  of 

rr^et:  tn  -^^--^^ 

■ («,)  7  P.  Km  1905. 
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was  considered  by  the  father  and  the    son  as  a  useless  formality 
an  irresishable  deduction  from  the  fact  that  during  the  mutation 
proceedings  held  on  the  death  of  Hassu  in  1897,  Qutba  expressly 
stated    befo.e     the    officers     concerned     that     his    father     had 
made  a  gift  to  his  daughter  and   a  sale  of  1  bigha  to  Phagu  Mul 
and  Behrai  Lai,   and  that    mutation  of   the  land  he  made  in  his 
favour  subject  to  the  said    alienations.     Besides    this,  we  find  it 
feted  before  the  First  Court  by  Jamal  Din,  one  of  the  plaintiffs, 
bat"    Qutba    was  in    collusion    with  his    sister    and  so  did  not 
[question  (he  gift  0f  his    father  (in    her  favour),  and  that  of  the 
^brotherhood,  Mnmnn  and  Jiwan  had  aho  assented  to  the  gift.  " 
f"s  statement  is  proof   positive,  if   further  proof    were  needed 
'■at    the    alienations  in     dispute    were    made  with    the    express 
or.senf  of  QQtba  and    two  of    the    reversioners.     If,    then,    such 
'^nt   is   established    (and    upon     the   mnto.ials    before 'us  we 
pt    bold    that  it  is),    the   next   question    for   consideration  is, 
fether  this  consent  given    as  it  was  by    the  donor's  son  effectn-' 
17  validated  the  gifts  as  against  the    remoter  reversioners  sneh 
'  the  pla.nhffs.     AH  discussion  of   the  abstract  principle  raised 
'  Mr.  Pazl-i-Hussain    as  to  the   effect  under  Customary  Law  of 
[consent  of  a  childless  old    man,  who  happens    to    be  the  next 
rers.oner,  to   an    alienation    by  a  sonless  male  proprietor  upon 
»  power  of    remoter  reversioners    to    contest   such  alienation, 
Bnei  useless  in  this    caso    by  reason    of    the  fact     that  pritnd 
■  according  to  the  custom  applicable    to  the  parties  before  us 
ssu  was  empowered  to  make  the  gifts  in  dispute  to  his  dangh- 
'  with  the  consent  of  hi.  son,  Qutba.     In   the  Customary  Law 
fc-Ludhiana   District,    prepared    by    .Mr.    Gordon    Walker  in 
i5,  the  rule  of  custom  on  this  point  is  thus  stated  at  page  75  :— 
Answer  to  question  87. 

fAeto  immovable  property  (or  ■afher  land)  most  tribes 
Mat  to  enable  the  proprietor  to  make  a  gift  of  any  part 
Wo  tfae  relations  mentioned  in  the  question  (namely  the 
fcbter,  the  daughter's  son.  etc.),  he  must  obtain  the  consent 
f  th-  heirs,  the  lineal  male  descendants,  or  in  default  of  them, 
he  collaterals  related  to  the  great  grandfather. 

PJ9  M '<'"'•"'  °f  the  cuslom  is  clearly  in  favour  of  the 
ee  inthiscase,  and  nothing  has  been  nrged  by  Mr.  FasM 
Knto  show  thattbecustom  of  the  drains  of  the  Jagraon 
»f,  ...  winch  the  pa.t.es  reside,  is  at  variance  with  the  .Tbove 
.role  of  custom  is  expressed  in  general  terms,  and  no  quali 
tions  or  hm.tations,  such  as  the   appellant's  counsel   seeks  t 


[  B*COR» 


Actional  Divisional  Judge,  AmnUarm 


^^^f'^ririiiw 


her  1906- 

Garchnrn  Singh,  for  appellant. 
Sbelverton,  for  respondents. 


introdnceinto.or   impose  upon,,,    can   be -epte^  ~ 
without   definite   evidence    in   then-   support    fortboomi  g 
Iuch  evidence  has  ever  been   alleged  to   exist,   «*"»»*£• 
force    apply  tbe   general  ruie  a,  we   find    it   enunciated _  ,    the 
available  record  of  custom.      In    ^''' "  M,'~  lint 

lefind  it  stated  at  page  39:  «  The  rigbt  to  ma  e  a  pe  manent 
Alienation  good  as  against  all  comers,  w.th  the  co  s  entd 
-  Laterals,  which  would  bob.d  withont  to t  e*j-m V-« 
,  0f  the  commonest  featnres  of  Panjab  custom.  ^  *"£ 
tionisin  fall  accord  with  the  eastern  which  appear ^  to  govern 
the  parties  to  this  case  ;  and  we  mast,  therefore,  hold  hat  Ha  si 
was  within  his  rights  in  making  the  gifts  in  dispute  w.th  the 
Zentof  his  son  "and  heir  Q*to,  and  that,  the  phunnffs  have 
no  power  to  challenge  those  gifts. 

The  appeal  fails  and  is  dismis9ed  with  costs. 

Appeal  dismissed: 


No  59- 

More  M,  Justice  Ghatterji,  O.I.E.,  and  M,  Justice  Eolertso, 

riACnMANDAS.-(PuIOTIFP),-APPELLANT. 

Versus 

Arnum  SidbJ  pART  a  MAL  AND  0THBRS,-(Depenpacts),- 

RE8PONDENTS. 

Civil  Appeal  No.  292  of  1907. 

.,■      r  „   nt ancestral  property-Rig™   o)  son   to 
canted  alienation  made  by  ait  own  father  -H.nd 

pur  in  the  Amritsar  District.  G0Dalp6t 

H.W  that  in  matters  oE  ^^^J**  agricultural 
in  the  Amritsar  District  were  gov  u^d  b    H-  ^  ^^     (. 

custom,  and  that  a  son  was    therefo.e  not  com  e  ^  ^ 

ot  antral  property    nnie  by ;h»  o«  Wto   oatoeg 
mvle  without  ae-essity  or  consideration. 
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The  judgment  of  the  Court  was  delivered  by 

Chatter,,,  J.-The  material  facts  are  given  in  the  judgments     6*ft  .%.  1907. 
of   the    Lower  Conrts  and    need  not    be    recapitulated.     Briefly 
the  suit  is  one  for  a  declaration   that  a  sale  of  420  kanah  of  land 
by  de  fondant   5,    Bhagwan   Das,    plaintiff's    father,  and   defen- 

affe  t     1      tff     '      I  UDL'e'   dat6d  16th    APH1  ,895>  ™  ™  -t 
affect  plan,  ,ff, .rights   after  the   death  of    the   alienor,     The 

details of  the  deeds   which  form  the   bulk  of  the  consideratfon 
for     he   sale   are   g.ven  i„    a   8eparate    ^  Q 

pared     bv ■the    Divisional  Judge  (pages    8-11   of    tIle  p  ^ 'd 
paper-book),    which  gives   a  complete   account    of   ♦  j,      a     , 

v^TVt- mi  ■-*■  »"*» f.  ::z 
«*.*.  ,te  rigi,t .,  .,«„;:?  Pt  c:  7°'  i  r°™  •* 

B»l»„  „„d    *.    prop.%  is-  ,haJ'™hl     . £»*    « 
L  .verned  bv  Hindu  U^^Z^t^S 

The    argument    for  appellant'  is    mainly   directed    to   the' 

H"  „  *•"  T,erded  ^^  ^  ™™t™«  the  villlg 
are  all  Brahmins  devoted  to  agriculture  and  established  fa 
this  village,  which  was  founded  by,  and  named  after  their 
common  ancestor,  Gopal,  alxnt  2')0  years  ago,  as  a  compact 
community.  Ev.dence  was  given  in  the  First  Court  as  to  the 
right  of  alienation  being  restricted  as  among  other  agriculturists 
in  Central  Punjab  and  as  to  these  Brahmins  being  governed 
by  cmtom  and  not  Hindu  Law.  It  consists  simply  of  the 
Statements  of  a  number  of  witnesses,  mostly  Brahmins  of  thi 
and  other  adjacent  villages,  and  no  instances  are  quoted  io 
support  of  their  allegations.  On  the  other  hand  ,1  Pendant's 
Witnesses  say  that  thee  Brahmins  are  not  wholly  dependent 
on  agriculture,  but  follow  other  professions,  such  as  trade 
*mey-]ending,  and  service.  The  evidence  is,  in  onr  opinion' 
iDinfficient  to  affirmatively  establish  the  contention  of  ,110' 
plaintiff  that  his  family  sro  governed  by  agricultnrnl  custom 
Tie   fowls   lave    irninlf    relied  tp   a  preview  jndgnrnf  0'f 
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this  Court,   dated    16th  March    1906,  in  Civil  Appeal  No.  915 
of  1904,    in  a  ca^e  among  Brahmins  of  this     very    village.    The 
question   then   disputed    was,    whether   succession   among   them 
is    regulated  by    agricultural   custom   or  Hindu   Law.     It   was 
held  after   a  discussion  of  the  evidence  and    the   habits  of   life 
of  these  Brahmins   that,  they    were   governed    by  Hindu   Law, 
and   that  daughters   succeeded   to  their   father's   divided  land 
to   the   exclusion  of   collaterals   and  that   the  rule  of   agnatic 
successions   did    not  obtain   among   them.    A   daughter's  son 
was  therefore  allowed   to  succeed,   and   it  was   also  found   that 
these  Brahmins  followed   other  pursuits  more  usually  taken   np 
by    members   of   their    caste.     The   evidence    adduced    in   this 
case   does   not    lead   to   a   different  conclusion    or   differentiate 
the   plaintiffs     family   from   those   among    whom  the    former 
case  was    litigated.     We,  therefore,   affirm   the   findings  of   the 
Lower   Courts  that  the  plaintiff's   family   are  bound   by  Hindu 
Law  and  not  by    agricultural  custom    as   regards   alienation   of 
ancestral  property. 

It  is  haidly    necessary  on  this    finding  to  discuss  the   ques- 
tion    of  necessity.     It   appears    that  the   debts    were   very   old 
ones,  the  earliest  being  a   mortgage  dating  from  1887,  and  that 
plaintiff's  father  and   more  than   one    of    his  uncles   joined  in 
contracting  some  of  them.     The  interest  charge  was   heavy   and 
the  conditions   of    the   deeds    somewhat  onerous,   but   there  is 
no   ground     to  question   the  validity  of   the  debts    nor   to  hold 
undue  influence   or  fraud   established.     In  fact   it  is   absurd  for 
plaintiff,  who  is    lately  of  age,  to  seek  at   this  distance   of  time 
to  revise   the  dealings  of  hi.    father  and  uncles    who    were  pre- 
sumably  quite    capable  of   looking   alter  their    interests.      As 
regards    the   item  of  Rs.  50  cash,   it   was   quite   legitimately 
taken   when    the   land  was    going   to   be  finally    sold,  and   the 
plaintiff  is,  under  any  circumstances,  bound  to   pay  his  fathers 
debt  not  incurred  for  immoral  purposes. 
The  appealjs  dismissed  with  costs. 

Appeal  dismissed* 
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Apellate  Side. 


No  60. 

Before  Mr.  Justice  Reid. 

GANDA  SINGH,— (Defendant),— APPELL  ANT, 

Vergw 

KAIM  KHAN  AND  OTHERS,— (Pr.vi miffs),—  RES- 

PONDENTS.  ) 

Civil  Appeal  No.  587  of  1907. 
Occupancy   rights-Resumption   of-Suit  by  landlord/or,  on  Ike  death  of 
fymdowoja   deceased   tenant-Competency   of  person  holding  and*ru,ido«, 
to  plead  adverse  possession. 

Held  that  in  a  suit  to  resume  land  held  on  an  occupancy  tenure  insti- 
tuted immediately  after  the  death  of  the  widow  of  the  tenant,  it  is  not  compc 
tent  for  the  person  holding  under  the  widow  as  her  successor  to  set  up  adverse 
possession  based  on  mutation  of  names  effected  in  his  favour  during  the  widow's 
Uetune  whrch  had  been  unsuccessfully  objected  to  by  the  predecessors  i„ 
title  of  the  plaintiffs,  or  subsequent  long  and  uninterrupted  enjoyment  of  the 
enure.  The  landlords  were  not  bound  to  sue  until  after  the  widow's  death  as 
her  occupancy  rights  could  have  been  successfully  pleaded  against  a  suit  for 
possession,  and  mere  lapse  of  time  does  not  ipso  facto  create  a  right  „f  adverse 
possession.  B        oumsu 

Miscellaneous   further   appeal  from    the   order   of  Lai,   Mul    Raj, 

Additional   Divisional     Judge,     Amritsar     Divisi luted 

7/1,  May  1907. 

Sukh  Dial,  for  appellant. 

Fazal-i-Hnsain,  for  respondent.-. 

Tbc  judgment  of  the  learned  Judge  was  as  folbws  :  — 

Rikd,  J.— I  see   no   reason  for   interference.     The  suit  is  by    17th  July  1907. 
proprietors    to   eject    a  person    who  sets   up   title  as  occupancy 
tenant  and  does  not  claim  proprietary  light. 

The  last  male  occupancy  tenant  died  in  1872,  having  two 
widows,  who  became  joint  occupancy  tenants.  One  widow  died 
between  1878  and  1884,  and  the  survivor,  Mussammat  Kartai 
Devi,  died  in  March  1906.  The  suit  was  instituted  in  May 
190*3.  The  defendant-appellant  set  up  adverse  possession,  based 
B»  notation  of  name,  in  bis  favour  in  1888  and  on  subsequent 
possession  as  occupancy  tenant,  and  ou  unsuccessful  objection  by 
the  father  of  some  of  the  plaintiffs  and  failure  by  them  to  uau 
a  tbc  Civil  Couit  as  directed  by  the  Revenue  Authorities. 

This  direction  merely  meant  that  the  Revenue  Aothorities 
vould    maintain  the  entry  in   their   records   until  the  question  of 
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title  was  decided.  In  1883,  as  contended  for  the  appellant,  ttao 
general  impression  may  have  been  that  an  adopted  son  could 
succeed  to  occupancy  rights.  The  Full  Bench  ruling,  Fattch 
Muhamwd  v.  Mussamrwt   Jiwan  0,  removed  this  impression. 

In  any  case,  the  surviving  widow,  the  alleged  adoptive 
mother,  was  ent.tled  to  possession  against  the  proprietor  until 
her  death,  and  there  was  no  recognition  of  the  appellant's  right 
after  her  death,  suit  being  tiled  within  three  months  of  that  event. 
Tbe  plaintiff-respondents  were  not,  in  my  opinion,  bound  to  sue 
until  MussammatKartar  Devi's  death,  and  Ganda  v.  Uamp  Das  (-) 
cited  for  the  appellant  is  distinguishable,  the  claimant  to  OCCU- 
panoy  rights  in  that  case  and  his  father  having  been  allowed  to 
remain  in  possession  of  the  share  of  a  deceased  joint  occupancy 
tenant,  basing  his  right  on  agnatic  relationship  as  shown  »  a 
pedigree  table  set  up  by  their  father.  The  judgment  runs  :- 
«  It  is  impossible  to  accept  the  contention  that  plaintiffs  had 


"no  knowledge  of  the  fact  that  the  succession  of  Hardo 
«  Ram  (father  of  the  defendant)  was  founded  on  the  allegation 
"that  he  and  Slnbbu  (the  surviving  joint  occupancy  tenant) 
"were  joint  hei.s  of  Ram  Nath,  the  deceased  joint  occupancy 
-tenant,)  according  to  the  pedigree  table  filed  by  him.  In 
the  present  case  I  can  find   no  ground   on    which  estoppel  can  be 

'"the  suit  was  hied  immediately  after  the  *»*«*££ 

any  specific  provision  precluding  acquisition  by  mere  lapse  of  t,m, 

;    ch     ccupancy   rights  did  not  previously   esrat,   and  does  not 
leal   With    a  claim  by    adverse   possession   as    successor  to   a. 
occupancy  tenant,  has,  in  my   opinion,  no  force.     The  appellant 
lain   is  t,  occupancy    rights   only,    and  his   case  rs  that  he  was 
1  enantuntn  his  adver.  possession   had   continue Long  en o£ 


to  vest  in  him  a  right  by  adveisc  possession. 


He    does  not  claim 


to  vost   u  him  a  riglit,  uy  au\e.»c  [-^™o^u.     — 
by  inheritance  asld^s^^^ 

',,.„  p^TT895  (?)  73  P.  li.,  1900. 
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possession  was  adverse  to  bis  adoptive  mother,  aud  through  her 
to  the  plaintiff  respondents,  is  opposed  to  the  rule  laid  down  in 
Bulia  v.  Rulia  (l). 

For  these  reasons  I  hold  that  the  appellant  has  not  acquired 
occupancy  rights 

The  appeal  fails  atjd  is  dismissed  with  costs. 

Appeal  dismissed. 

No-  61- 

Before  Mr.  Justice  Reid. 

MUNSHI  RAM  AND  OTHERS,  -(PuurriFr.-),— 

APPELLANTS, 

Verms  }  Appellate  Sidb. 

HAMMI  AND  OTHERS,— (Defendants),— RESPONDENTS. 
Civil  Appeal  No.  )015  of  1907. 
limitation- Suit  for  a  declaration  0/ title  to,  and  possession  in,  immovable 
propotg    hV  a    vendee   in'  actual  possession-Starting  point   of  limitation- 
Limitation  Art,  lt-77,  Schedule  II,  Article  120— Bight  of  suit. 

Held  that  a  suit  by  a  vendee,  in  possession  of  the  property  purchased, 
far  a  declaration  of  title  as  such,  is  governed  by  Article  120  of  the  Second 
Schedule  to  the  Indian  Limitation  Act,  1877,  and  that  the  period  of  limita- 
tiou  begins  to  run  from  the  date  on  which  the  vendor  denies  the  plaintiffs 
title. 

" ' ; ]>  o  •  :; ■■■  ••'  person  in  actual  possession  of  immovable  property 
cannot  maintain  a  suit  for  possession  merely  because  the  nature  of  his 
possession  is  disputed  by  the  defendant. 

Legge  v.  Rambaran  Singh  (»)  and  Futteh  Singh  v.  Kharak  Singh,  C3) 
referred  (0. 

Kulu  v.  Kishore  (*)  distinguished. 

Further  appeal  from  the  decret  of  Major  G.  C.  Beadon,  Divisional 
Division,  dated  1st  June  1906. 
Sukh  Dial,  for  appellants. 
Gokal  Chand,  for  respondents. 
The  judgment  of  the  luarncd  Judge  was  as  follows  :— 

Reid,  J.— The  appellants  sued   for  possession   aDd   for  a  de-  19,1  p, 
deration    of   their   tight  to  possession   of  certain  land,  of  which  *'' 

they  were  already  in  possession,  and  the  suit  has  been  dismissed 


(')  41  /'.  II.,  1903.  OS8P.   R.,  1882. 

1?)  I.  L.  R„  XX  All.,  35,  t.  11.       (*)  All.  IF.  ».,  (l88G),  96. 
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by  the  Lower  Appellate  Coart  on  the  ground  that  it  must  be 
treated  as  a  suit  for  declaration  and  is  barred  by  limitation 
ander  Article  120  of  the  Act.     The  facts  are  the  following  :- 

Satta  mortgaged  the  land  in  suit,  with  possession,  to  Mehr 
Ghaud  in  June  1892,  and  placed  the  latter  in  possession. 

In  August  1893,  tbo  mortgagor  executed  in  favour  of  the 
mortgagee  a  deed  of  sale  of  the  land. 

In  1898  mutation  was  effected  in  fvaour  of  the  mortgagee, 
as  owner.  In  February  1899,  this  mutation  was  set  aside  on  the 
mortgagor's  appeal.  The  mortgagee  died  in  or  about  1900,  and 
the  present  suit  was  instituted  by  his  heirs  in  April  1905. 

The  pleader  for  the  appellants  states  that  the  delay  in  suing 
was  due  to  some  of  the  heirs  being  minors  at  the  date  of  the 
mortgagor's  death,  but  has  very  properly  not  pleaded  minority 
as  extending  the  period  of  limitation,  the  cause  of  action  having 
arisen  before  the  death  of  the  mortgagor.  The  latter  and  his 
heirs  have  been  in  possession  since  1898  uninterruptedly. 

The  only  authority   cited  for   the  proposition  that  a  person 

»  possession  as. mortgagee  can  sue  for  possession  as  a  purchaser 

within  12  years  of   the    sale  to  him  or  of  the   denial  of    his  title 

as  purchaser,  is  Kalu  v.  KMore  (i),     Brodhurst  and  Pyrrell,  JJ. 

This  ruling  is   opposed  to   a  Full  Bench  ruling  of  the  same 

K,  an ,h  Sinah  P),  if  it  he  held  to  be  in  point,  but  it  is  possibly 
SSSeouthe  ground  that  the  plaintiff,  who  sued  for 
ZJL*  as  purchaser  from  the  defendant,  was  in  possession 
8  farmer  from  Government.  The  Court  did  not  deal  with  the 
auestion  of  a  suit  for  declaration,  but  decided  between  the  suit 
Lnfcfor  possession  and  being  for  specific  performance  of  con- 
5*  under  Article  113  of  the  Act.  The  further  plea  that  a 
decision  that  the  suit  is  barred  under  Article  120  of  the  Act  as 
a  suit  for  a  declaration,  would  be  opposed  to  the  terms  of  Sec- 
tion 28  of  the  Act,  has,  in  my  opinion,  no  force.  That  sect.ou 
provides  for  the  extension  of  a  right  to  property  on  the  deter- 
mination of  theperiod  for  a  suit  for  possession  thereof,  but  what 
bas  been  decided  by  the  Lower  Appellate  Court  is,  that  a  suit  for 
possession  did  not  lie,  the  plaintiffs  being  in  possession,  and  that 
the  suit  barred  was  the  suit  for  a  declaration. 

(i)  Ml  W.  V.  (1886).~96.  t2)  l. 1.  B.,  XX  All.,  35,  F.  B. 

U  *»•  (")  88  P.  B.,  1882. 
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I  see  no  reason  for  holding  that  a  suit  for  possession  by 
persons  in  possession  lay,  and  the  suit  for  a  declaration  w  as,  in 
my  opinion,  barred  by  limitation.  The  cnuse  of  action  arose 
more  than  six  years  before  snit,  on  the  denial  of  the  title  to  posses, 
sion  as  purchaser. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No  62. 

Before  Mr.  Justice  Robertson  and  Mr,  Justice  Shah  Din. 

RUP  CHAND,— (Defendant),— APPELLANT,  } 

tortus 

SETH  KASTUR  CHAND,— (Pmixthf),—  )  RP(3pnvnr,wn,0       \ 
AND  SUKH  DEVI,— (Dwehdant),-       }  RESPONDENTS.      ) 

Civil  Appeal  No.  679  of  1904. 

Mortgage — Sale  of  mortgaged  property  in  execution  of  money  decree — 
Effect  of  sale— Right  to  set  it  atide. 

"A"  hypothecated  his  property  to  "B."  Subsequently  "C,  "  in  execu- 
tion of  a  money  decree  obtained  by  him  against  "A,  "  attached  and  sold  the 
right,  title  and  interest  of  the  judgment-debtor  in  the  hypothecated  proper- 
ty.  "  B,  "  who  had  applied  to  have  this  attachment  removed  but  railed  in  his 
application,  sued  "  A  ",  "  C  ",  and  "  D  "  (auction-purchaser)  to  establish  his 
lien  and  for  cancellation  of  the  sale  in  favour  of"  T>"  with  a  further  relief 
that  the  houae  should  be  resold  and  the  sale-proceeds  to  the  extent  of  his  lien 
be  awarded  to  him. 

Held  that  as  a  purchaser  at  an  oxecution  sale  takes  only  that  which  the 
judgment-debtor  could  honestly  dispose  of,  B's  interest  in  the  property  was 
not  affected  by  the  sale  in  question,  and  consequently  he  had  no  cause  of 
action  to  set  it  aside  but  was  entitled  to  follow  the  property  into  the  hands 
of  "D,"  who  must  be  regarded  to  have  purchased  it,  subject  to  the  lien  which 
was  in  existence  at  the  time  of  the  sale. 

Rajah  Enayet  Bosaain  v.  Girdharee  Lai  (•),  Sobhag  Chand  v.  Bhai  Chand 
and  other*  (5),  Bapuji  Balal  v.  Satya  Bhamabai  (3),  Martand  Bal&rinhnn 
Bhat  v.  Dhondo  Vamodar  Kulkami  (*),  and  Peer  Mahomed  Dewji  v.  Mahomed 
Ebrahim  (s),  referred  to. 

Further   appeal   from   the   decree     of    A.     Kensington,   Esquire, 
Divisional  Judge,  Lahore    Division,  dated   28th  April  1904, 
Grey,  Gobiud  Ram,  and  Moti  Lai,  for  appellant. 
Turner,  and  Ishwar  Das,  for  respondent  No.  I. 
Hnkam  Chand,  for  respondent  No.  2. 

f)  12  Moo.  I.  A.,  366.  (')  I.  L.  R.,    71  Bom.,  490. 

(»)  7.  I.  R,  VI  Bom.,  193.  (,♦)  /.  t.  R.,  IXII  Rom.,  624 

(»)  /.  /,.  «.,  IXIX  Bern.,  234. 
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The  judgment  of  the  Court  was  delivered  by 
o    ,*r       ,007  ROBEKTSOK.J.-The    facts   in  this   case  are   given   in   the 

fedlfa,   1907.  8oftheLower  Court, 

We  consider  it   unnecessary,  after   hearing  arguments,   to 
consider  more  than  odo  point. 

The  main  contention  of  the  plaintiff  in  this  suit  was  that ithe 
sale  made  by  the  Court  of  the  District  Judge   on    6  h  August 

as  security  by  Nathu  Mai,  should  he  set  as.de.  In  that  suit  he 
oined 1  defendants  (1)  Natho  Mai,  the  original  owner  of  the 
house  sold,  (2)  Rup  Chand,  at  whose  instance  the  house  was  sold 
in  execution  of  a  decree  held  by  RuP  Chand  against  Nathu  Mai, 
and  (3)  Punjab  Mai,  the  auction-purchaser. 

When  the  house   was   sold,  the   amount  of   Rup   Chaod's 
decree  was  paid  to  him  out  of  the  sale-proceeds.     Before  the  sale 
was  con6rmed,  the  fact  of  the   incumbrance  on  the   property  in 
favour  of    Seth  Kastur  Chand,  present   plaintiff,    was   clearly 
brought  to  the  notice  of  the  District  Judge,  who  had  only  to  look 
at  the  back  of  the  deed  to  see  the  registration  certificate,    instead 
Lh  an  enquiry  was   made   from  the  Sab-Registrar,    whose 
;  ^^  haT  Ze    was   no  encumbrance,  was  clearly  incorrect 
W    h  this,  however,  we  do   not  think   it  necessary  at  present  to 
Jlceed  further  except  to  remark  that  a  very  little  more  care,  ad 
L  examination  of  Kastur  Chand's  restored  deed  by     he   D,s- 
riot  Judge,  would,  in  all   probability,  have  saved    all  these  pro- 
ceTdio-s      At  present,  we  propose  simply  to  deal  with  the  appol- 
lanfs  contention  that  the  sale  of  the  house  must  be  held  to  have 
been  subject  to   the   lien   of   the    plaintiff,    who  can  follow   the 
nroperty  into  the  hands  of  its  new  parchaser,  and  who  is  in  no  way 
Lured  by  the  sale.     As  a  matter  of  fact  we  understand  the  house 
has  been  resold  under  the  decree  of  the  learned  Divisional  Judge 
and  the  proceeds  handed  over   to    the   plaintiff-respondent,     No 
doubt  this  followed  on  a  decree,  which  at  once  set  aside  the  first 
sale  and  decreed  the   sale  again  of    the   property  in   plaintiff's 
favour.     The  defendant,  Punjab  Mai,  the  auction-purchaser,  has 
not  appealed  against  the  decree  of   the  learned  Divisional    Judge, 
berimHe  although  that  decree  gave   Seth  Kastur  Chand  the  rights 
to  sell  the  house  again,  it  also  set  aside  the  first  sale,  which  made 
it  incumbent  upon  Rup  Chand  to  refund  the  money  ;  he  is  here 
ftB  a  respondent  and  seeks  to  support  the   judgment  and   decree 
of  the  Lower  Court. 

With  regard  to  the  question  whether  or  not  the   sale  of  the 
houso  in  question  under  the  decree  of  Rnp   Chard   wns  n.ade 
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subject  to  the  lien  of  Seth.  Kastur  Chand,  there   is   ample   autho- 
rity for  holding  that  it  was  so  made. 

The  proclamations  did  not  mention  this  incumbent,  no  doubt, 
but  it  distinctly  said  that  the  rights  sold  were  those  of  Nathu  Mai 
in  the  house. 

In  "Rajah  Enayet  Hossain  v.  Girdharee  Lai  (i)  at  page  378 
their  Lordships  of  (ho  Privy  Council  remark  that  there  is  no  dia- 
tinetion  between  a  person  standing  in  the  position  of  a  claimant 
under  an  execution  sale  and  a  claimant  under  any  other  convey- 
r.nee  or  assignment. 

(a)  In  Sobhag  Chanel,  Gulab  Ohand  and  another  v.  Bhai 
Ohand  and  others  (*),  at  page  202,  it  was  laid  down  by  a  Pull 
Bench  of  the  Bombay  High  Court :  "  When  the  Court  sells  the 
"right,  title  and  interest  of  a  judgment-debtor  in  property,  we 
"  think  that  it  cannot  be  regarded  as  selling  more  than  the 
"  judgment-debtor  conld  himself  honestly  sell." 

In  Bapuji  Bahd  v.  Snhja  Bhamabai  Q)  this  was  followed, 
and  it  was  held  that  "  a  purchaser  takes  only  that  which  the' 
"  judgment-debtor  could  honestly  dispose  of,  "and  although  the 
"  mortgage  to  the  plaintiff  may  have  been  without  possession,  it 
"  would  bind  the  mortgagor  himself,"  aud  it  was  held  that  the 
mortgage  prevailed  agaiost  the  judicial  sale. 

The  same  principles  were  laid  down  in  Martand  Balh-inhna 
Bhat  v.  Dhondo  Bamodar  KuR-arni  (*). 

In  Peer  Mahomed  Dewji  v.  Malwm°d  Ebrahim  (5),  it  is 
remarked  :  "  Moreover,  if  the  third  defendant  had  received  no  snch 
"  notice,  but  had  purchased  in  complete  ignorance  of  the  plain- 
"  tiffs  contract,  he,  as  court  pnrchnsor,  conld  buy  only  what  the 
"  Court  could  sell,  i.  e.,  the  right,  title,  and  interest  of  the  jndg- 
'«  ment-debtor  as  these  existed  at  the  date  of  the  sale,  and  as  they 
"  could  have  been  honestly  disposed  of  by  the  judgment-debtor 
•'himself."  No  authority  contrary  to  these  was  quoted  to  us,  and 
in  this  case  there  can  be  no  question  that  the  defendants  had 
notice,  for  Seth  Kastur  Chand  himself  petitioned  the  Court 
which  conducted  the  sale  alleging  his  encumbrance. 

Counsel  for  the  auction-purchaser,  Punjab  Mai,  endeavoured 
to  contend  that  the  sale  was  made,  not  subject  to  the  encumbranco 
of  Seth  Kastur  Chand,  but   clear  of    it,   and    that    Seth    Kastor 
Chand's   only    remedies    were   those  specially  given  in  the   Civil 
i  e  Code  in  Sections  311  and  278,  282,  233:  etc.     His  only 
(')   12  Mon.I.A.,  36o.  ["     ;.  L.  /;,  17  / 

00  1.  L.  R.,  71   Bern.,  193.         (*)  I.  I.  K  ,  XXII  Horn    G24 
O  I.L.  R.,XX1X  Bom.,  234. 
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remedy,  it  was  contended,  was  in  fact  to  have  the  sale  set  aside. 
No  authority  whatever  was  quoted  in  support  of  their  contentions 
and  in  face  of  the  array  of  authorities  the  other  way,  with  which 
we  entirely  concur,  we  must  hold  that  the  sale  of  the  house  was 
made  subject  to  the  lien  of  Seth  Kastur  Chand,  and  as  neither 
Punjab  Mai  nor  Nathu  Mai  have  appealed  in  this  case,  that  lien 
must  be  held  to  be  good  one.  It  is  true  that  as  an  additional 
.round  of  appeal  it  has  been  argued  that  the  encumbrance  was 
not  a  "nod  and  enforceable  one.  We  cannot  say  that  we  were 
prepared  to  accept  that  contention,  but  in  the  view  we  have  taken- 
it  is  not  necessary  to  decide  it  as  between  Seth  Kastur  Chand 
and  Rup  Chand,  and  as  against  the  other  defendants  it  has  been 
decided  in  favour  of  Seth  Kastur  Chand  in  the  Lower  Courts,  and 
there  has  been  no  appeal. 

It  follows  from  the  above  6nding  that  Seth  Kastur  Chand 
had  no  cause  of  action  to  set  aside  the  sale,  which  did  not  effect 
his  rights.  We  accordingly  accept  the  appeal,  and  set  aside  that 
part  of  the  order  of  the  learned  Divisional  Judge,  which  cancels 
the  sale  as  far  as  appellant,  Rup  Chand  is  concerned,  holding  that 
respondent-plaintiff  had  no  cause  of  action.  This,  of  course,  will 
in  no  way  affect  the  right  of  any  other  person  who  might  have  a 
sause  of  action  to  get  the  sale  set  aside  against  Rup  Chand.  It 
merely  concerns  the  present  plaintiff  and  Rup  Chand. 
We  make  no  order  as  to  costs. 

Appeal  aUmtwl. 


No.  63- 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  GKevis. 

WARYAMA  AND  ANOTHER,— (Defrnpasts),— 

APPELLANTS, 

Versus 
JURA  NAND, -(Plaintiff),— RESPONDENT. 
Civil  Appeal  No.  391  of  1907. 
Custom-Inheritance-Right  of  descendants  of  a  daughter  of  the  deceased's 
ancestor  to  succeed  in  preference  to  village  community. 

Held  that  in  accordance  with  the  recognized  principles  of  customary  law, 
direct  descendant,  of  a  daughter  and  daughter's  son  of  a  deceased  propnel*. 
ancestor  are  entitled  in  the  absence  of  all  male  collaterals  to  succeed  to    he 
eitate  of  the  latter  in  preference  to  a  heterogeneous  proprietary  body  ot 
[  different  git. 
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Kirjxi  Ram  v.  Dde   Run  (»),  Barnaul    Singh  v.  Pariah    Singh  '"),   Bishcn 
Singh  v.  Bhagwan  Singh  (».,  and  Balhi  v.  Our  Dyal  ('),    referred  to. 
Badhawa  v.  Dcv-a  Singh  (5),  dissented  from. 

Further  appeal  from  the  decree  of  Major  67.    0.  Ueadon,  ZHvisional 
Judge,  Hoshiarpur.  Division,  dated  23rd  August  1906. 
Shelvertou,  for  appellants. 
Han-js,  for  respondent. 
Tbe  judgment  of    Ibe  Court  was  delivered  by 

Robertson,  J.— Wo   bave   beard     Mr.    Shelverton     for   tbe     Slh  May  1907. 
appellant,    and   do    not    consider   it  necessary   to  call    upon   tbe 
respondent   for   a  reply.     Tbe   plaintiff  iu  this  case  is  connected 
witb   tbe    last    male    owner   of   the  property    iu   dispute  in  the 
following  manner  :— 

FATTU 
1 


Sidlnt 

Maria  Khazan 

I  | 

Tablm  Ilira  Nand 

ised)  (plaintiff) 

Tbe  plaintiff  got  possession  of  tbe  land  after  Tabbu's  death, 
saying  that  be  was  Tabbn's  heir,  and  he  pat  forward  an  oral  will 
in  bis  favour. 

The  Revenue  authorities  decided  against  his  claim,  and  he 
was  ousted  from  possession.  He  now  claims  to  be  tbe  heir  of 
Tabhu  to  the  exclusion  of  defendants  wbo  sre  tbe  proprietary 
body  of  various  gStt,  the  deceased  Tabhu  being  of  a  different 
got  from  the  defendants. 

Now  it  is  clear  that  andcr  the  customary  law  in  matter 
of  succession,  representation  is  recognized.  There  are  no  near 
collaterals  or  sons,  or  descendants,  of  Tabhu.  so  we  cannot  go 
up  the  tree  till  we  6nd  some.  Haria  and  Sidhu  have  lefl  no 
other  descendants,  but  when  we  get  to  Fattu.  we  find  that  be 
had  a  daughter.  It  could  hardly  lie  contended  that  the  other 
village  proprietors  could  have  excluded  a  daughter,  or  a  daugh- 
tcr's  son.  Can  they  theu  exclude  more  distant,  male  descendants. 
It  may  not  be  correct  to  say  that  tbe  desccuduitj 
of  Fattu's  daughter,  qua  the  properly  of  Tabhu,  are  in  the 
aamo  position    precise!;   a;  a  daoghtei   of  Tabha  himself  would 


(')  77  V.  R.,  IW6.  (.';  28  /'.  11.,  1901 

0)  K'2  r.  R.,  l'J<V>.  (.<;  95  P.  R.,  1905. 

(.')  Ill  P.B.,  18  I 
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have  boon,  but  we  think  it  is  quite  clear  tbat  in  tho  absence  rf 
all  male  collaterals  they  are  entitled  to  exclude  the  proprie- 
tary body  in  accordance  with  the  recognized  principles  of  cus- 
tomary law. 

Mr.  Shelverton  relies  mainly  on    the  judgment  in  Badhawa 
v  Detva   Singh   Q).     That   judgment,  however,  represents      he 
extreme   view  o      he  agnatic  theory  set  forth  by  its  most  able 
and   consistent   exponents.     Subsequent  enquiry  and  knowledge 
since   acqui.ed   have,  however,  led  to   considerable   mod.ncat.on 
of   these  views,  and    it    would    be    impossible  in    ihe   light   o 
our   present   knowledge   of   custom   to   lay   down    the   rule   of 
succession  in  the   absolute  and  uncompromising   terms  regarding 
the   complete  exclusion   of  females  and  their  descendants,  which 
are   to    be   found   at   page   532   and     elsewbe.e   in    that  judg- 
ment     It   would   bo   difficult   to   say    now    that   the  sole  claim 
to   succession    under  customary   law   is   community    ot  agnatic 
blood.     Moreover,  opinions   dissenting  on  a  greater  or  less  degree 
from  the   opinion   expressed   in  that    judgment  are  to  be  found 
in   many  subsequent  rulings,  inter  Mo   see  Kirpa   Earn    v. Ude 
Bam  P),   Unmara    Singh    v.    Pariah    Singh   (•),  Bishen    Singh 
"magvan   Singh   W.  and  Ball*  v.    Our  Dyal  (•)  .Bat  while 
we   are   not   prepared  to   follow   that  judgment   to  the  extreme 
lencrth   to   which    it   would   lead    us,    it     is    sufficient   to   point 
out   that  in   that   case   the   final   basis   for   the    decision   was 
that   the   proprietary   body   formed  a  homogeneous   whole    anc 
that   the  ascendant   of    the   last   male   owner  had  been  a  donee 
from  that  body   of    which  he   formed  one   identical    in  castr 
and    got      That     is     not    the    case   here.     The   defendants 
not   an    homogeneous   body,    they   are   not   even   of   the   s     ^ 
„6t  as   the   dt.e^ed  Tabhu,  and   there  is  no  proof  that  Tabhu  s 
ancestors    got   the   land    from   the    defendants'    ancestors.     The 
plaintiff   is  clearly   the   direct  descendant  of   the  daughter   and 
daughter's   son   of  Tabhu's  ascendant,  and  we  have  no  hesitation 
in    holding   that  his   claim  is    superior  to  that   of   the  hetero- 
geneous  proprietary  body  opposed  to  him.     The  appeal  fails  and 
is  dismissed  with  costs. 

Appeal  dismissed. 


,,.   ,.,   p   R    1893  (3)  102  P.  B.,  1900. 

u  {<•)  OS  V,  R.,  1905. 
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No  64. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Kensington. 

HUKAM  CH AND, -(Defendant),  — APPELLANT, 

Versus 

KARAM    CHAND,— (PLAiNTrFF),-RESPONDENT. 

CiviJ  Appeal  No.  1042  of  1906. 

Mortgage-Suit  for  sale  of  property  comprised  in  a  mortgage-Necessary 
partus-Non-joinder  of-Effeet  of  decree  when  all  necessary  parties  were  not 
before  Court— Transfer  of  Property  Act,  1882,  Section  85. 

Held  that  in  an  action  by  a  prior  incumbrancer  for  sale  of  property  com- 
prised  in  a  mortgage  all  subsequent   incumbrancers    are  necessary  parties 
provided  thattho  plaintiff  had  notice  of  their  interest  in  the  security  and 
the  non-joinder  of  a  subsequent  incumbrancer  in  possession  of  the  subject- 
matter  is  fatal  and  renders  the  decree  thus  obtained  against  the  mortgagor 
void  as  against  both  the  property  and  the  puisne  mortgagee. 
Further  appeal  from  the  decree  of  G.  L.  Dundas,  Esquire,  Divisional 
Judge,  Ambala  Division,  dated  13th  July  1906. 
Dwarka  Das,  for  appellant. 
Dhanpat  Rai,  for  respondent. 
This  was  a  reference  to  a  Division  Bench  made  by  Rattigan  J. 
to   determine   whether   a  mortgagee  in  the   execution  of  a  decree 
against  the  mortgagor   can  attach  property  which  is  in  the   pos- 
session of  a  puisne  mortgagee,  such  subsequent  mortgagee  having 
been  no  party  to  the  suit  in  which  the  decree  sought  to  be  executed 
against  him  was  passed. 

The    order  of   reference   by    the    learned     Judge    was  as 
follows : — 

Rattigan,  J.— The  question  involved  in  this  case  should,  I  2th  March  1907. 
thiuk,  be  decided  by  a  Division  Bench.  Hukain  Chaud,  defend- 
ant, obtained  a  moitgage  on  tie  property  in  dispute  in 
the  year  1886  ;  the  mortgage  is  dated  the  20th  October  1886. 
According  to  the  terms  of  this  mortgage,  the  principal  amount 
was  payable  within  four  years  of  the  date  of  the  mortgage. 
Hukam  Chand  sued  on  the  basis  of  his  mortgage  in  October 
1902,  and  on  the  17th  December  of  that  year  he  obtained  an 
decree  against  the  mortgagor  for  sale  of  the  said 
property.  It  appears  that  on  the  18th  December  1888  a 
nortgage  of  the  said  property  was  effected  in  favour  of  plain- 
,iff,  but  the  latter  was  not  made  a  party  in  the  suit  brought 
•y  Hukam  Chaud.  lu  execution  of  the  decree  obtained  by 
lim,  Hukam  Cbaud  ptocceded  to  attach  the  property  in 
Jieputc     Kaiam   Chaud   (the   present   plaintiff)     objected,    bat 
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his   objections   were  overruled,  and  ha  has  consequently  brought 
the  present  suit  to  establish  his  rights. 

The  Lower  Appellate  Court  has  decreed  the  claim  ou 
the  ground  that  the  present  defendant  (the  prior  mortgagee) 
was  well  aware  of  the  subsequent  mortgage,  with  possesion 
in  favour  of  the  present  plaintiff,  and  thvt  he  was  therefore 
bound  to  make  him  a  party  in  the  suit  which  he  brought 
in  1902,  and  that  as  he  did  not  do  so,  the  decree  obtained 
by  him  was  a  mere  nullity  so  far  as  the  present  plaintiff  is 
concerned.  The  learned  Divisional  JaJge,  in  support  of  his 
conclusions,  relies  upon  the  principle  enunciated  in  Section  S5 
of  the  Trausfer  of  Property  Act. 

In  reply  to  this,  it  is  argued  that  the  failure  to  make  the 
puisne  mortgage  a  party  to  the  prior  suit  does  not  affect  the 
validity  of  the  decree  obtained  by  the  prior  mortgagee,  and 
reference  is  made  to  the  authorities  quoted  at  page  880  of 
Gaur's  Trausfer  of  Property  Act,  Volume  It.  It  is  also 
contended  that  Section  85  of  that  Act  relates  merely  to 
procedure  and  not  to  substantive  law,  and  it  is  argued  that 
the  prior  mortgagee's  decree  cannot  now  be  set  aside  in 
the  present  suit.  It  is  admitted  that  the  puisne  mortgagee 
au  in  this  suit,  plead  that  the  prior  mortgage  was  fictitious, 
and  that  if  hesaeeoeds  in  establishing  this  plea,  his  suit  must 
succeed.  But  it  is  urged  that  if  this  plea  fails  (as  it  has  in 
the  Lower  Courts),  it  is  not  open  to  the  subsequent  mortgagee 
to  contend  in  this  suit  that  the  former  decree  should  not  have 
been  granted,  because  the  puisne  mortgagee  was  not  made  a 
party  to  that  suit. 

Whether    or   not   the  prior   mortgagee's   suit  should   have 
been    dismissed    on   that    ground   is     (according   to    the  prior 
s  contention)  irrelevant  now  that  he   had   obtained  his 


decree. 


For  the  respondent  Mr.  Dhanpat  Rai   contests   the    validity 

,f  these  contentions,  and  he  also  argues  that  as    Ins  cheat    the 

Irt^ee  was  in  possession  of  the  property  at    the    time 

Pr;n      attached,  thai  property   should  have   been   released 

Vobietionas   he   was   not    in  possession   ot   the   property 

°\      t   forthe   mortgagor,  and  was  himself    not   bound   by  Oio 

i       U    nWained   by   the   prior   mortgagee.     In   this   connection 

I^cet  Idel  Section   *o0,  0,1  Procedure   Code.     The 

^tion.  raised  «.  not  covered   by  any  authority,    so  far   as   1 

Jnow,  and  I  think  they   are   of  sufficient  importance    and  d.ftv 
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writy  to  justify  me  fa  referring  the   appeal  to  a  Division    Bench 
for  determination. 

Tbe  judgment  of  the  Division  Bench  was  delivered  by 

ROBEBTSOS,  J— There  is  a  very  full  referrin?  order  recorded    6th  May  190  7. 
in  this  case  by  our   brother   Rattigan    which    may  be  read  with 
this  judgment. 

The  question  before  us  is,  can  the  mortgagee,  in  tbe  exe- 
cution of  a  decree  against  the  mortgagor,  attach  property  which 
i-  in  the  possession  of  a  puisne  mortgagee,  such  subsequent 
mortgage  having  been  no  party  to  the  suit  in  which  the  decreo 
sought  to  be  executed  against  him  was  passed  ? 


The  puisne  mortgagee  made  an  objection  to  the  attachment 
.f  the  property  under  mortgage  to  him,  and  in  his  possession 
under  Section  278.  That  was  dismissed  and  he  has  mow  broneht 
this  suit  under  Section  283  for  a  declaration  that  the  property 
in  question  is  not  liable  to  attachment  under  the  decree 
obtained  by  Hnkam  Cband  against  Partapa,  the  original 
mortgagor. 

It   is   admitted   by  the  learned   pleader   for   the   appellant 
that  the  proper   coarse    would  have  been    to    have    joined    th 
puisne  mortgagee   as  a  party  to    the  previons   suit   ao-ainst   th9 
mortgagor.     It  is  quite   clear  that  Hnkam  Chand,  decree-holder* 
had  legal   notice  of  the  puisne   mortgage.     It  is  admitted    U.J 
though   the  Transfer  of   Property  Act  is  not   in   force   in   the 
Punjab,  tho  principles   laid  down  in  Section    85  0f   that   Act 
the  principles  which  apply  to  the  case  before  ns.     It  is  admitted 
that   Karam   Chand,  puisne   mortgagee,     ought   to    hRw^lJ 
,o,ned   as  a  party,   but  it   is  now    contended     that  M  the  ZT2 
mortgagee   has    now  himself  brought  a  suit    all    th» 
reading   his    right,  should    be   Jone  ^«?,~ 
•cannot   accept    that  view.     All   that   the    plaintiff  in    this  snit 
needs   to   proves,   that  the  property  in  bis  possession   as    m 
gagee  cannot   be  attached   in   execution  of   the  do  JL     Kf        i 
by  Hukam  Chand  against  Partapa,  mortgagor     ThT     » 

jt?»  ^ "**»£  r.  "zj^:t 

^r^^'-^^a* tn,  ;:; 

X-  Ka' *'*  <  ».  Janki  77 7  v.  Kishen   Dot  (,,     Rlll   ' 

v.    Safari    (*),    and    .!„«„,   Kis80re    L,„    8i       ^   Rl""^ 

t*\  i    r    »    Tur  ..i    ;,o  J  '■  '••  ";  X'X All.. 


O  '.  /..«.,  XII!  <JM„818. 


o  i  r,.it:,xixca{;.,nk 
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support  this  view  which  is  not  traversed  m  those  quoted  to 
a,  by  the  appellant  which  we  have  also  considered,  «*,  Bhawani. 
Prasad  v.  Kallu  O,  Bamasamayyan  v.  Virasami  Ayyar  (-), 
Mate  Bin  Kasodhan  v.  Mm  HwttAi  (3>,  *<«»«  RaM  v' 
Kulub-ud-din  Mahomed  (*),  Sachitananda  Mohapatra  v.  Baloram 
Oorain  (*),  JBammoy  2W  v.  Pm»  0to4  A'asfcar  («),  Har» 
Kissen  Bhagat   v.   PeZiai  flossew*    (')• 

The  decree-holder  n gainst  the  mortgagor  may  have  very 
good  grounds  to  support  a  claim  against  the  puisne  mortgagee, 
on  the  other  hand,  the  puisne  mortgagee  may  have  a  complete 
defence  against  any  claim  which  the  deoree-hoHer,  Hakam 
Chand,  could  bring  against  him.  And  we  cannot  accept  the 
view  that  because  the  deoree-holder  neglected  to  join  the 
puisne  mortgagee  as  a  party  as  he  should  have  done,  he  is  to 
be  allowed  by  that  neglect  to  better  his  position  so  as  to  throw 
the  onus  of  suing  him  upon  the  puisne  mortgagee,  instead 
of  his  having  to  sue  the  puisne  mortgagee.  In  our  opinion 
the  decision  of  the  learned  Divisional  Jadge  is  correct. 


The  appeal  fails  and  is  rejected  with  co^ 


Appeal  dismissed. 


No.  65- 

Before    Sir   William   Clarl;    Rt,   Chief  Judge,   and 
Mr.  Justice  B.eid. 
INDAR,-(Plaikwp),-APPELLANT, 

1  ASA  STNOH  ANnOTHERS,-(D™A,Ta),-RFSPONnENTS. 
Civil  Appeal  No.  1025  of  1907. 
*H**-0-**-«  sale-Voi*  aen-ee  in  H-   ««-■•*   4 
on  parties'  right  t-A,lrer*c  possession. 

Hell  that  a  mortgagee  by  conditional  sale  cannot,  by  obtaining  a  decree 


Held  that  a  mortgagee  u.v  ouuum*-™.  - ,    .  - 

in  an  illegal  foreclosure  proceedings  or  by  asserting  hiouelfto  be  the  po 
prietor  and  thereby  obtaining  mutation  to  that  effect  in  Ins  favour,  alter  the 
character  of  Ms  original  title,  nor  can  he  rely  on  a  possession  adverse  to 
the  mortgagor  to  deprive  him  of  his  right  to  redeem  the  property. 
Further  appeal  from  the  decree  of  Lala  Achhru  Ram,  Addi- 
tional  Divisional  Judge,  Hoshiarpur  Division,  dated  ithJune  1907. 
Sukb  Dial,  for  appellant. 
Duni  Chand,  for  respondents 


,i%  r   r    j>    Tfll   All    537  (4)  I.l.B.,XXIlCalc.,M. 

8    •  I]  £  Xli/iifc  m.  r  >    5  Calc.    W.  N.,  423. 

* ;  (»)  I.  I.  B.,  XXX  Calc,  75.-;. 
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The  judgment  of  the  Court  was  delivered  by 

Clakk,  C.  J. — The  mortgage  in  this  case  was  executed  5th  March  1908. 
in  favour  of  defendant  on  8th  May  1876,  it  was  a  mortgage 
by  conditional  sale,  and  the  mortgagee  foreclosed  under  the 
Regulation  in  1879  ;  and  at  Settlement  in  1882  the  mortgagee 
claimed  to  be  proprietor,  and  the  mortgagor  objected,  the 
Settlement  authorities  decided  in  favour  of  fhe  mortgagee, 
and  in  1882  the  land  was  mutated  in  favour  of  the  mortgagee 
who  has  been  in  possession  since. 

lu  1907  the  mortgagor  sued  for  redemption,  and  the 
Divisional  Judge  has  held  that  the  martgagee  lias  had  adverse 
possession  since  1832,  and  that  plaintiff  s  suit  is  barred  by 
limitation. 

The  First  Court  held  .  that  the  forecbsure  proceedings  -were 
_C oart  h a v i ng__ao_4u-r isdjclion 
The 


invalid  as  tney~were    taken  in 
to  entertain  such  p.r  >  •  v  lings 


Divisional   Judge    has    not 


touched  this  subject,   bat  has  simply  held  the  claim  to  be  barred  ■ 
by  limitation. 

The  question  for  air  dejiiioa  is    whither  a  mortgagee    who  | 
has   taken   fruitless  Eoi-oj'.'js  ire    projaedings    can,    by  assorting 
himself  to  ba   proprietor,  and   gatbfng  mutation    to    that   effect 
in  his  favour,  start  a  possession  adverse  to   the  mortgagor  r1 

The  general  rule  has  been  stated  by  Lord  St.  Leonards 
in  his  Handy  Book  on  Property  Law,  page  117,  as  follows  :— 

"  It  has  always  been  laid  down  that  neither  the  mortgagor 
"  nor  the  mortgagee  can,  by  any  adverse  act,  bar  the  light 
"of  the  other." 

There  are  mmy  deoisioas  of  the  Indian  Courts  which 
support  this  view,  Byari  v-  Puttanni  (';,  Sajaji  Pankaji  v- 
Maruti  i  ;     '  i  ;    '•"■    ;':  : 

Shah  (*). 

ffc  can  see  no  reason  Eor  holding  that  the  mortgagee  a  I 
fruitless  foreclosure  proceedings  should  givo  rise  to  any] 
exception  to  the  general  rule. 

Byari's     case     referred     to  above     is   somewhat     siinilar,\ 
B  Was  there  held  that  "  the  original  character   of  the    possession!   q^  ,    j^ 
"as  mortgagee  is  not  changed  by  the   assertion    of   an    absolute 
"  purchase  of  the  property    unless  the  alleged    purchase  is    valid  J 
"  aud  binding." 


y>>  I.L  R..XI7Ua  '    88.         (*)  I.  L  ft,  XXXU  Oote.,296,  P.  0, 
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We  accept  the  appeal  and  bold  that  the  mortgagee's 
possession  was  not  adverse,  and  that  plaintiff's  suit  is.  not 
barred  by  limitation.  We  set  aside  the  order  of  the  Divisional 
Judge  and  remand  the   case  under  Section  562  for  fresh  decision. 

Appeal  allowed. 


Before  Mr.  Justice  Kensington  and  Mr.  Justice  Johnstone. 
TULSI  AND  ANOTHER,-(Pi-aintifps),-APPBLLANTS, 

Versus 
Appellate  Sjue.  J  r^   rakha  and  0THERS  _(Defendants),- 

RBSPONDBNTS. 
Civil  Appeal  No.  12  of  1906. 

Custom-Alienation -Alienation  by  an  aloptcd  son  of  his  adoptive 
/iftsr'gp^rti, -Locus  standi  of  s,ns  bora  before  the  adoption  of  their  father 

to  contest  alienation. 

Held,  that  sons  born  before  the  adoption  of  tteir  fatter  do  not,  by  the 
were  reason  of  his  adoption,  baMuemsmbors  of  the  agnatic  family  of  the 
adopter  and  have  therefore  m  lo;«  sta.iti  tD  contest  an  alienation  made 
by  their  father  of  his  adoptive  father's  property  as  being  made  without 
necessity  or  consideration. 

Fateh  Singh  v.  Nihal  Singh  0),  referred  to. 
Fwiher  appeal  from  the  decree  of  Major  G.  C  Beaton,  Divisional 
Judge,  Hoshiarpur  Division,  dated  dlst  October  1905. 
Bhagwan  Das,  for  appellants. 
Sheo  Narain,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 
.         1Qnfi  Johnstone,  J.-On    12th  June  1906   a    Division    Bench    of 

Gth  Jany.  1JU6.     thisCoul.tre,QU1iej    this  cise  for   enquiry  and  report   into    the 


t  ion 


uu  of  the  age  of  Dalipa,  plaiutiff.  Gujar,  father  of  the 
two  plaintiffs,  wis  adopted  by  a,  deed,  dated  27th  August  1887, 
and  though  the  deed  recites  that  the  adoption  really  took 
place  38  years  before  when  Gij  ir  was  two  years  of  age,  we  are 
disposed  to  hold  that  27oh  August  1887  is  the  real  data  of 
adoption.  After  considering  tin  return  to  the  remand  we 
are  clearly  of  opinion  that  Dalipa  w»9  bici  on  9th  March 
1887,  and  thus  both  the  plaintiffs  were  bom  before  the  adop- 
tion of  their  father. 


O  Xo  V.  R.,  1901. 
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The  sole  question  remaining  is,  whether  the  plaintiffs  can, 
under  any  known  rule  of  custom,  contest  the  alienation  by 
their  father  Gujar  of  property  inherited  by  him  from  his 
adoptive  father,  in  other  words,  cm  the  plaintiffs  be  heard 
to  say  that  that  property  was  "  ancestral  "  in  Gujar's  hands 
within  the  meaning  of  the  word  as  used  in  107  P.  B.,  1887,  and 
cognate  rulings  ?     In  onr  opinion  they  cannot. 

If  the  rulings  in  question  be  examined,  it  will  be  seen  that 
the  right  to  contest  alienations  is  based  on  the  theory  that  all 
the  persons,  who  are  descended  in  the  male  line  from  the  original 
owner  of  the  property,  have  a  sort  of  "  residuary  interest" 
in  it,  or,  in  other  words,  th  it  the  property,  in  a  sense,  belongs 
to  all  the  male  descendants  in  male  line  of  the  original  owner. 
Now  here  the  adoptivo  father  and  the  aforesaid  Gnjar  were  of 
different  tribei  and  in  no  way  related  to  each  other,  and  it  is 
not  eaoy  to  see  how  the  theory  just  stated  can  apply  so  as  to 
iuvost  plaintiff  with  the  rights  of  a  male  descendant  of  the 
original  owner.  Fateh  Singh  v.  Nihal  Singh  (J)  quoted  by 
the  appellants'  pleader  does  not  deal  with  the  case  of  sons 
already  b">rn  before  the  adoption  of  their  father  took  place, 
and  whether  that  ruling  is  correct  or  not,  it  seems  to  us  clear 
that  in  a  ca*e  of  customary  appointment  of  an  heir  the  appoint- 
ment is  personal  to  him  and  does  not  operate  to  make  all  his 
relatives,  or  even  his  existing  son',  members  of  the  agnatic  farrily 
of  the  adoptor.  The  ruling  of  the  Divisional  Judge  referred 
to  in  the  First  Court's  judgment  is  not  an  authority  binding 
on  us,  and  we  do  not  approve  of  it. 

For  these  reasons  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No-  67- 

lliam  Olark,  Kt.t  I  U  Eeii. 

RAM  KAUR  AND  ANOTHER,— (Di  FBNDANTa),— APPELLANTS, 

Versus 

BELA  SINGH  AND  OTHERS,— (Plaintiffs),  - 

RESPONDENTS. 

Civil  Appeal  No.  1126  of  1907. 

Custom — Alienation  — Gift   by  widou-    to  daughter   and    faugh 
presence  of  collaterals  of  sixth  degree— Oil    Jots   of   Ajnala    tahsil,  Amritsar 
District. 

Found  that  by  custom  among  Gil  Jats  of  the  Ajnala  tahsil  of  the 
Amritsar   District,  a  widow  is  not  competent   to  make   a  valid  gift  of  her 

0)  85  P.  R.,  1901. 
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husband's  ancestral    immoveable   property    in  favour  of  her  daughter  and 
daughters  son  in  the  presmceof  collaterals  related  to  her  husband  in  the 
sixth  dogree. 
Further  appeal  from  the  decree  of  Lala  Mul  Raj,    Additional  Divi- 
sional Judge,  Amritsar  Division,  dated  10th  June  1907. 

Sbadi  Lai,  for  appellants. 
Oertel,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 
Reid,  J.— The  issues  and  the    evidence  on  the   record   have 
been  dealt  with  at  considerable  length  by  the  Lower    Appellate 
Court,    which  has    recorded  cogent  reasons,    at  page    10    of  the 
paper  book,  for  holding  that  the    pedigree  tables   of   the  settle- 
mentsof   1852  and  1865,  cited   in  its   judgment,  are   accurate, 
and   that  the  pedigree   table  of   the  settlement   of     1872,  relied 
on   for  the  appellants,    is  inaccurate.     We  concur   in  this  con- 
clusion,   and  the  respondents   are   therefore  related  in  the  sixth 
degree'  to    Rupa.     The     Court    of   First    Instance   apparently 
misunderstood   LaMu  v.  Mussammat  Daulti   0)  and   confused 
the  sixth  and  seventh  degrees   of  relationship      We   also  concur 
in  the   reasons    recorded  by  the    Courts   lelow  for  holding  that 
Rupa  did  not  authorise  Mussammat  Ram  Kaur  to  adopt  Chanan 
Singh,  or  to  give  to  Mussammat  Santi  or  Ishar  Singh  or  Chanan 
Singh'  the   property  left  by  him,   and   for    holding  that    Rupa 
did°  not   make  Ishar     Siugh   his   hhanadamad   or    transfer    or 
bequeath    his    property    to  either  of  the  three  persous   above- 
named.     Wo  are  further  satisfied  that  the   collaterals  did   not 
assent    to     either    adoption      or    alienation.     Rupa    obviously 
married  a  second  wife   with  the   object  of  bagetting  male  issue, 
and  that  wife  conceived   several  months   before  his  death,  a  son 
being  born  in  or  about  May  1890. 

Under  these  circumstances  it  is  incredible  that  Rupa 
should  have  acted  as  if  he  were  sonless  and  hopeless  of  leaving 
a  son. 

We  are  further  satisfied  that  the  property  in  suit  is  ancestral, 
and  we  concur  in  the  reasons  recorded  by  tin  Courts  below  for 
that  conclusion.  The  only  remaining  question  of  any  import- 
ance is,  whether  the  respondents  collateral  in  the  sixth  degree 
are  entitled  to  contest  the  transfer  by  Mussammat  Run  Kaur, 
and  wecmcar  with  the  Courts  below  iu  ais  veriag  this  question 
in  the  affirmative.     The   parties  arc  Gil  Jats   of  the   Amritsar 

(')  laG  P.  R.,  1890, 
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District,  admittedly  governed  by  custom,  and  Mussammat  Ram 
Kaur  could  not  alienate,  except  for  necessity,  and  Mussammat 
Santi  and  her  son  could  not  retain  or  inherit  the  property  in 
the  presence  of  "  near  collaterals," 

The  authorities  cited  on  either  side  for  a  definition  of  this 
expression  are  Wadra  v.  Bama  {})  (collaterals  in  seventh  degree 
may  set  aside  gift  of  immoveable  property  to  daughter's  husband 
by  Muhammadan  Peiwar  Rajput  of  Ferozepare)  ;  Arur  Singh  v. 
Mussammat  Lachhmi  (?)  (collaterals  in  ninth  degree  may  set 
aside  alienation  by  Dhillon  Jat  sonless  proprietor,  Lahore 
District)  ;  Dilawar  v.  Mussammat  JattiJ?)  (no  male  collateral 
not  descended  from  common  great- grand  father  of  last  male 
owner  can  set  aside  alienation  by  widow  of  Domra  Jat,  Dera 
Ismnl  Kban  District)  ;  Ala  Bahhsh  v.  But  a  (*)  (no  instance  of 
successful  objection  to  alienation  by  collaterals  more  remote 
than  seventh  degre?  among  Ghnmman  Jafc,  Sialkot,  citing  Civil 
Appeal  No.  74,6  of  1887,  to  the  effect  that  collaterals  in  sixth 
or,  at  most,  in  seventh  decree  coald  object)  ;  Samandi  y. 
imat  Sur  Bi  (6)  (not  proved  that  among  Naru  Rajputs, 
Thaneiar,  Kamal,  daughters  take  ancestral  property  before 
collaterals  in  the  fifth  device)  ;  Hatha  8ingh  v.  Mohan  Singh  («) 
(not  proved  that  collaterals  in  eighth  desrree  ran  contest 
alienation  by  Ghumman  Jat,  Sialkot)  ;  Abdul  Karim  v.  Sahib 
Jan  C)  (not  proved  that  among  Muhammadan  Chohan  Rajpuls 
of  Ambala  District,  collaterals  in  fifth  degree  exclude  married 
daughters  as  heir)  ;  Rajo  v.  Karm  Bahhsh  (8)  (collaterals  in 
Bighth  degree  failed  to  prove  that  they  could  contest  gift  of 
ancestral  estate  to,  or  inheritance  thereof  by,  dirighiei'  araoni? 
Rattal  Jats,  Lahore). 

From  the  judgments  of  the  Courts  below  it  appeal's  that 
the  right  of  collaterals  in  the  sixth  degree  to  object  was  not 
seriously  contested. 

Some  of  the  rulings  above  cited  are  not  in  point,  the  parties 
to  this  appeal  being,  as  above  stated,  Gil  Jats,  and  the  rale 
Which  we  deduce  from  the  remainder  is  that  collaterals  in  (he 
sixth  degree  can  set  aside  alienations  and  are  entitled  to   inherit 


(')  M  P.B.,  1881.  (s)36p.  /;,  \:>,  5 
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before  the  daughter  and  da.g1.ter'.  Bon.  We  see  no  reason 
for  ordering  a  remand  for  farther  inquiry  as  to  tbe  custom 
set  up. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

No-  68- 

Before  Mr.  Justice  Kensington  and  Mr.  Justice  Johnstone. 
AHMAD  SHAH  AND  OTHERS.-CPuintiffs),- 
(  APPELLANTS, 

J  Venus 

AHMAD  SHAH  AND  OTHERS,-^™™),-^. 
{  PONDENTS. 

Civil  Appeal  No.  556  of  1901. 
nustom-lnheritance-RigU  °f  daughte,-   <°  succeed   '°  herfather  «'"  2"'0' 
■JT«*»«~*""**   Basti  Sayyaian,   tahsil     Bk*t+  Multan 
District.  . 

r0u,ul  that  among  Sayyads  of  Basti  Sayyadan,  tahsil  Shujabad,  in  the 
M  „  Dtvit  there  is  no  custom  whereby  a  daughter  was  entitled  to  succeed 
^SnSestrin  presence  to  the  nephews  of  the  deceased. 

Mer  aVVe,lfrom  *  decree  of  W-  CUvi*  £%££? 
Divisional  Judge,  Lahore  Division,  dated  lift  Mauh   1W1. 

DuniChand.for    appellant. 

Muhammad   Shafi,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 
,  oas  Kensington,  J.  -The  parties  are  Sayyads  of  Basti  Sayyadan 

2Wl  JttWJ-   ^     *  in  tbe  Shujabad  taMl  of  the  Multan  District. 

Bahadur  Shah  died  sonless  over  20  years  ago  and  was 
BUCceeded  by  his  widow,  MussatnmatKaram  Khatun,  who  died 
in  1898  There  was  then  a  dispute  as  to  the  succession  between 
bl  daughter  (now  plaintiff)  on  one  side  and  a  considerable  body 
7„!l  Jerals  on  the  other,  the  only  collaterals  who  recogmzed 
of  collaterals  on    n  fl         heW|  Ghnlam 

M°  ^Z    SolTe  was  married,  and  two  brothers  of  the 
"  S1On  tbe  20th  March  1899,  the  Revenue  Officer   ordered 

.♦  ninf  our  of  the  collaterals.  The  present  suit  was 
T  •  uteii  linally   for  a   declaration    of   right,   but,   for 

^Il^to  scire  possession   of  the   property    to  the 
daughter  and  her  husband. 

We  think  that  the  Lower  Courts  have  rightly  dismissed  the 
Bnit.    The  defendants  are  all  either  nephews  or  nephews'  sons  of 


]  CIVIL  JUDGMENTS— No.  68. 


319 


Bahadur  Shah,  and  it  is  very  unusual  for  daughters  to  inherit  in 
the  presence  of  sujh  near  collaterals.  Au  attempt  is  made  to 
assert  that  the  parties  are  governed  by  Muhammadan  Law,  the 
effect  of  which  would  apparently  be  to  give  the  daughter  half 
the  property  ;  but  no  instance  can  be  pointed  out  in  which  the 
family  have  followed  Muhammadan  Law  in  matters  of  succession, 
though  the  question  must,  in  that  case,  have  often  arisen  in  so 
large  a  family.  Moreover,  wo  have  the  very  defiuite  fact 
that  on  Bahadur  Slab's  death  his  widow  took  his  land  iu  life 
interest,  that  interest  being  upheld  on  the  2nd  August  1866  in  an 
unsuccessful  suit  by  the  collaterals.  It  cau  hardly  be  doubted 
that  if  there  was  any  pretcr.ee  that  Muhammadan  Law  applied, 
a  plea  to  that  effect  would  have  been  set  up  in  the  course  of  that 
suit.  We  see  no  reason  whatever  for  making  any  presumption 
iu  favour  of  Muhammadan  Law. 

The  more  serious  argument  for  the  plaintiff  is  that  taking 
cust  in  as  the  guide,  the  plaintiff  should  succeed  to  the  whole  of 
the  property  by  reason  of  her  being  married  withiu  the  family 
(Article  23  of  Kattigan's  Customary  Law).  Whatever  fcbe 
oustom  may  be  among  certain  castes  and  families  of  the  Multau 
tdhstl,  as  to  which  somewhat  complicated  replies  have  been  sum- 
marized on  pages  7  and  8  and  XVII  and  XVIII  of  the  Multan 
Volume  of  the  Customiry  Law  Series,  1901  Edition,  there  is 
nothing  to  support  the  contention  in  the  replies  of  Sayyads  of 
Shnjabad  as  there  givtn,  and  when  the  vernacular  Riwaj-i-am 
for  these  Sayyads  is  consulted,  we  Hud  the  general  rule  laid  down 
that  nephews  exclude  daughters,  two  dissentients  saying  only 
that  the  daughter  has  preference  over  distant  relatives,  which 
takes  the  matter  no  further. 

Certain  iostances  have  been  relied  on  by  the  plaintiff,  but 
the  Lower  Appellate  Court  has  given  good  reasons  for  holding 
that  none  of  these  arc  really  in  point.  We  are  well  aware 
that  in  that  part  of  the  country  there  is  a  tolerably  general 
feeliug  that  daughters  succeed  wholly  or  in  part  in  the  absence 
of  near  collaterals,  especially  among  the  higher  Muhammadan 
tribes,  and  iu  this  Court  it  has  been  held  that  custom  is  tinged 
by  a  strong  feeling  iu  favour  of  Muhammadan  Law  ;  but  we 
think  it  impossible  to  say  more  than  this.  It  would  be  neces- 
sary to  have  some  definite  ground  to  go  on  if  wo  were  to  find 
that  a  daughter  cau  exclude  nephews  merely  because  she  is 
married  to  one  of  them.  We  can  find  no  such  ground  in  the 
t  case,  and  the  appeal  must  therefore  fail. 

We  dinuiss  the  appeal  with  certs. 

Appeal  dismissed. 
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Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr. 

Justice  Johnstone. 

HABIB  AND  OTHERS,— (Plainiiffs), -APPELLANTS, 

Versus 
FATTU  AND  OTHERS,-(Defendants),— RESPONDENTS. 
Civil  Appeal  No.  423  of  1907. 
Custom-Aliemtion  -Antral  l^d-Julahas  of  Pajawa,  tahsil  TaiilU, 
Fcrozopore  District— Burden  of  proof. 

Beld  that  the  plaintifi,  upon  whom  the  onus  lay,  had  failed  to  establish 
that  Julahas  of  Pajawa  in  the  Fazilka  tahsvl  are  governed  by  the  Customary 
Law  prevailing  amongst  agricultural  tribes  which  restricts  the  power  of 
alienating  ancestral  agricultural  land. 

In  such  cases  the  Courts  must  consider  the  history  of  the  tribes  the 
history  of  the  village,  acUnl  practice  in  regard  to  such  alienatxons,  and  the 
general  circumstances  of  the  case. 

Further  appealfrom  the  deoree  of  G.  H.  Atkins    Es^WeJMM 
Judge,  Ferozepore  Division,  dated  loth  January  1907. 

Sangam  Lai,  for  appellants. 
Ishwar  Das,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 
Ufl  Deer  1907.  Johnston,,  J.-The  village  of  Pajawa,  tahsil  Fazilka was 

founded  in  Sambat  1892,  i.e,  some  74  years  ago,  by  two  Julabas, 
one  Rajput,  one  Chura,  fear  pMtis  being  formed.  Since  then 
these  Jalabas  have  apparently  subsisted  by  tilling  the  soil,  lhe 
village  community  did  not  long  remain  intact  and  homogeneous, 
even°vnthiu  pattis,  for  we  are  told  that  hundreds,  indeed  over 
a  thousand,  alienations  of  land  have  taken  place,  whereof  only 
one  (by  a  Rajput)  has  been  contested  by  reversioners,  and  now 
other  tribes  hold  much  land  in  the  village,  e.  jr.,  Bhutties  traders 
and  Nais. 

The  salt  is  by  sons  of  a  Julaba  to  contest  an  alienation  by 
8alc  of  ancestral  property  amounting  to  I  bis.ca  of  the  village 
by  their  father  to  defendant  2,  from  whom  it  has  been  taken  by 
defendant  3,  under  the  pre-emption  law.  Plamt.lis  claimed  to 
be  Rajputs,  and  to  be  governed  by  Punjab  agricultural  custom. 
Defendant  pre-einfctor  denies  both  these  assertions.  Bo  h  the 
Courts  below  have  found  against  the  plaintiffs  under  both  heads, 
and  th*y  have  appealed  to  this  Court, 

The  first  question  is  whether  plaintiffs  are  Rajputs  or  Jul*- 
has.     The  First  Court  elatou  that    this  is  cot  seriously  contested 
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by  plaintiffs,  and  it  gives  excellent  reasons  for  finding  on  the 
point  against  tbem.  Rajputs  are  prond  of  their  name,  and  it  is 
impossible  to  suppose  the  plaintiffs  and  their  fellows,  were  tbey 
really  Rajputs,  would,  for  generations  from  Sambat  1892  onwards, 
be  described  themselves  as  weavers,  not  only  in  revenue  records 
but  even  in  private  deeds.  Mr.  Sa.igam  Lai's  suggestion  that 
perhaps  some  of  them  took  to  the  occupation  of  weaving  and 
bo  got  the  Dickoame  of  Jnlaba,  might  account  for  other  Rajputs 
calling  them  weavers  in  scum,  but  it  in  no  way  accounts  for 
their  calling  themselves  such  a  name.  Again,  Mr.  Sangam  Lai, 
no  doubt,  is  able  t>  show  that  in  the  Shujra  Nasb  of  the  first 
settlement  they  are  described  as  Julaha  Khokhar,  and  he  points 
out  that  Khok'iar  is  a  got  of  Rajputs.  This  may  be,  but,  it  only 
shows  that  in  naming  their  gfoa  both  Rajputs  and  Julahas  hit 
upon  similar  names  now  and  again,  a  thing  that  might  easily 
happen  where  tribes  divide  into  gots  called  af  ter  Home  ancient 
forefather  or  after  some  ancient  ancestral  home. 

It  was  for  defendants  to  show  positively  that  they  were 
Rajputs,  but,  it  appears  fairly  clear  that  they  do  not  intermarry 
pith  R.jputs  of  any  got,  and  in  short,  the  point  has  not  been 
made  out. 

Next,  we  have  the  question  whether  being  Julahas  these 
people  have  adopted  agricultural  custom.  On  the  record  this  is 
certainly  not  established,  the  evidence  being,  if  any  thing,  the 
Other  way.  There  is  no  presumption  in  favour  of  plaintiff's 
contention,  for  such  a  presumption  arises  only  in  the  case  of 
agricultural  tribes,  such  as  Jats  and  Rajputs,  Gnjars  and  Arains. 
No  doubt  in  many  cases  tribes,  not  originally  agricultural,  have 
!>een  fonnd  to  have  adopted  Jat  custom,  but  this  has  usually 
been  found  on  the  score  of  actual  practice  of  that  custom.  Now 
and  nrrain  in  exceptional  cases,  e.  g.,  the  Kalals  of  Kalalbatti, 
District  Umbala,  unpublished  case  mentioned  in  Altar  Singh  v. 
Sant  Singh  (*),  the  peculiar  circumstances  of  a  tribe,  originally 
non-agricultural,  have  been  held  to  raise  some  presumption  of 
adoption  of  agricultural  custom;  but  in  the  origin  and  history 
of  this  village  we  can  find  no  sufficient  ground  for  applying 
such  a  presumption  here. 

For  these  reasons  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 
C)S7P.  R.,1007. 
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No-  70- 

Before  Mr.  Justice  Ohatterji,  CLE,  and  Mr.  Justice  Johnstone. 
HAFAT  SHAH  AND  OTHERS,-^™*) -APPKLLiUNTS, 
Versus 
FAZAL  BEG  AM  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 
Civil  Appeal  No.  1 108  of  1907. 
Custom-Alienation-Bequest  of  ancestral  property  by  sonles*   proprietor 
todaugkter-BMari  Sayais   of  ^Vat-DisWet-Khanadamad-^  •*■ 

in-law. 

Found  that  by  custom  among  Bukhari  Sayads  of  Gujrat   District  a  son, 
lessp.prietorislpetenUobe^^ 

Br0Perty  to  his  daughter  in  the  presence  of  his  near  male  collaterals,  and  the 
b  ouSi  for  tbe  benefit  of  her  and  her  issue.  But  the  testator  cannot 
I  Sat  fj»~fr~*  a  man  who  has  not  married  his  daughter  and   come 


nominate  a.*  »' 

to  live  in  his  house  up  to  the  time  of  his  (testator  s)  death. 

Further  appeal  from  the    decree  of  Khan  Abdul  Ohafur  Khan, 
Divisional  Judge,  JheUm   Vivision,  dated  17th  January  i907. 
Kamal-ud-diu,  for  appellants. 
The  judgment  of  the  Court  was  delivered  by 

01  .  n         !Q07  Johnstone,  J.-Plaintiffs  as  reversioners  of  the  late  Pir  Shah 

■U  Beer.    1907.         J°™  of  ^^  0f  53  fa**  of  antral 

W  ?  him!  which  has  been  appropriated  by    is  two  minor 

deters,  the  defendants,  who,  plaint  contend,  «£«M 
only  to  maintenance  till  death  or  marriage.  Hefendants  who 
appeared  through  an  uncle,  also  called  Pir  Shah,  j  oade 
bequest  by  their  deceased  father  to  them  and  also  rebel 
npon  the  superior  rights  of  inheritance  of  defendants  as  com 
pared  with  plaintiffs-  The  reasons  why  plaintiffs  ask  for 
two-thirds  instead  of  .he  whole  is  that  one  TTmar  Shah  entitled 
to  one-third,  has  not  joined  in  the  suit.  Both  defendants 
were  unmarried  at  death  of  their  father,  but  defendant  No.  1 
has  married  since  then,  and  it  is  pleaded  that  under  the  wdl, 
which  was  oral,  her  husband  is  a  hhanadamad. 

The  First  Court  dismissed  the  suit  on  15th  February  1906. 
On  appeal  to  the  Divisional  Court  this  dismissal  was  set  as.de, 
and  the  case  remanded  on  the  score  of  there  having  been  an 
inadequate  enquiry  into  custom.  The  remand  was  qn.t. 
wrongly  under  Section  502,  Civil  Precede,  e  Code. 

On   retrial,  the  First  Court  gave  plaintiffs  a  decree  for  half 
tfc.]«a.    It     noticed  tlat    tie  laid  intuit   d.d.ot    bctf* 
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entirely  to  the  late  Pir  Shah,  but  half  and  half  to  him  and 
bis  brother  Imam  Shah,  a  bachelor.  Both  these  men  died  of 
plague,  Imam  Shah  surviving  his  brother  by  a  day  or  so 
and  thus  defendants,  whose  father  never  came  iu  for  Imam 
Shnh's  half,  cnu  have  no  concern  with  it,  aud  plaintiffs  must 
have  that  in  any  case.  As  regards  Pir  Phai's  half,  the  find- 
ings aro  that  the  oral  will  was  made  and  is  valid  ;  that  by  it 
the  future  husbands  of  defendants  were  to  be  khanudamads  ; 
that  among  the  Bnkhari  Sayads  of  Gujrat  District  daughters 
in  any  case,  iu  absence  of  sons,  hold  the  estate  till  death  or 
marriage;  aud  that  thus,  even  apart  from  the  will,  tho 
plaiutifiV  suit  must  fail,  defendant  No.  2  being  still   unmarried. 

Tho  learned  DivisionalJudge  dismissed  plaintiffs' appeal, 
and  they  have  tiled  this  further  appeal  here,  really  a  revision 
under  clause  (b). 

In  our  opinion  the  appeal  cannot  possibly  suoceed.  Even 
before  us  it  is  admitted  that  defendant  No.  2  has  tho  right 
to  hold  all  her  father's  property  until  she  dies  or  marries, 
aud  thus  the  suit  being  for  possession,  must  fail.  But  inasmuch 
as  the  question  of  the  nature  of  defendants'  title  has  been 
argued  aud  has  been  decided  in  the  Lower  Courts,  we  think 
we  should  adjudicate  upon  it  here. 

Though  the  local  commissioner,  to  whom  the  First  Court 
made  over  the  whole  case  for  report,  found  the  evidence  regard- 
iug  the  oral  will  false  and  concocted  ;  and  though  there  is 
some  reason  for  his  view,  we  cannot,  in  revision  under  clause 
(b),  upset  the  findings  of  both  the  Conrts  in  favour  of  the 
factum  of  the  will.  We  must  hold  that  some  three  days  before 
hi  death  when  he  was  sickening  for  plague,  Pir  Shah  did 
make  an  oral  will  leaving  all  his  land  to  his  daughters  and 
deelat iug  that  their  husbands   should    be  khanadamads. 

Apart  from  gift  or  will,  which,  under  a  ruling  of  this 
Court,  are  much  on  the  same  footing,  we  do  not  think  that 
defendants  could  at  host  hold  beyond  marriage.  It  is  not 
pretended  that  the  parties  follow  Mahammadan  Law,  and  uudcr 
agricultural  custom  daughters,  in  the  presence  of  near  colla- 
terals, evi  certainly  not  take  a?  fall  proprietors.  Bat  wheu  a 
gift  is  made,  it  is  taken,  under  tho  rulings  of  this  Court  and 
especially  iu  Gujrat,  to  bo  a  gift  for  thj  benefit  of  the  daughters 
and  their  ibsuo  ;  and  thus  it  is  wroug  to  hold  that  the  defend- 
ants Iom;  the  land  on  marriage.  The  land- goes  to  them  and 
their  issue,  and  this  is  our  finding  on  the  effect  of  the  will, 
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As  regards  the  husband  of  defendant  No.  1  and  the  future 
husband  of  defendant  No.  2,  while  institution  of  khanadavwh 
is  well  known  in  Gujrat,  we  do  not  think  the  extension,  which 
defendants  seek  to  make  of  the  theory  of  it,  is  admissible.  A 
khanadamad  is  a  son  in-law  who  has  married  a  girl  of  the 
family  in  her  father's  lifetime  and  has  taken  up  his  abode  in  ber 
ancestral  house  The  original  idea  of  the  institution  was  that 
the  son-in-law,  by  coming  and  residing  with  the  girl's  father, 
would  help  him  in  cultivation  and  management  of  the  estate, 
and  so  earn  a  right  something  like  that  of  a  son  ;  and  nothing 
•»f  the  sort  has  occurred  here. 

With  these  remarks  wo  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No-  71- 

Before  Mr.  Justice  Eeid. 
NIZAM,— (Defendant),— APPELLANT, 

Versus 
Afhiutb  Side,   j       BHANA  AND  OTHERS,-(Plaintiffs),-RESPONUENTS. 

Civil  Appeal  No.  823  of  1907. 
Cvtton-lnheritance-Kilchi  UoghaU  of  Mudki,   tahsil   ftp****-** 
hammadan    Law-limitation    Act,  mi,  Article    US-AppUcaUkty    of   to 
cases  where  adoption  is  not  alloxved. 

EeU  that  in  matters  of  succession  Kilchi  Moghals  of  Mudki  in  lie  Fe- 
rozeporetaMl  are  governed  by  Muhammadan  Law  and  not  by  the  general 
rules  of  agricultural  custom . 

Held  also  that  Article  118  of  the  Indian  Limitation  Act  is  not  applicable 
tothost  cLs  in  which  adoption  is  a  thing  unknown  to  the  personal  law 
uf  the  adoptor. 

Muhammad  Hia^id-dm  Khan  v.  JfetamMarf  Omar  Khan  (»),  not 
followed. 

Karam  Vad  v.  JJathii  (5),  followed. 
Further  appeal  from  the  decree  of  (,'.  H.  Atkins,  Esquire,  Divi- 
sional Judge,  Ferozepore  Division,  dated  6th  April  1907. 
Hukam  Chaud,  for  appellant. 
Gokal  Chand,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :- 
Reid  J.-The   facts    arc   stated  in  the  judgments   of  the 
Uth  Deer.  1907.                 ^  wbich  have  C0UCU11,d  Ln  holding  that  the  parties 
KiMrilhcfeata  ^  Mudki,   a  municipal  town  in  the   IWepore 
luhsg  and    district,  are_8cvcrped_byjl°ha^^ 
' ,iv  ,   o   D    ,cww  ('1186  P.  B,,  1906,  F.  B.  __ 
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matters  of  succession.  If  tLis  conclusion  is  correct,  tbe  decree 
of  the  Lower  Appellate  Court  must  be  maintained,  unless  the 
suit  was  barred  by  limitation  the  executiou  of  the  will  not 
beiDg  seiiously  coi  tested,  and  tbe  evidence  on  the  record  in 
support  of  the  allegation  that  the  defendant  was  adopted  by 
the  last  male  owner  being  overwhelming. 

This  evidence  has  been  dealt  with  at  length  by  the  Courts 
below,  and  it  is  sufficient  to  say  that  it  is  overwhelming.  The 
only  authorities  in  point  cited  against  the  application  of  Mu- 
hammadan  Law  are  Civil  Appeal  No.  213  of  1906,  in  which  it 
was  held  that  RJoghals  of  the  Piod  Dadan  Khan  tah.nl  allow 
adoption,  and  Faqir  iluhdmmad  v.  Fazal Muhammad  (l),  in  which 
it  was  held  thatSayads  of  Kbanpur,  a  town  iu  the  Dosbiarpur 
District,  who  had  followed  agriculture  for  generatiun.s,  from 
a  time  when  Khaupur  was  presumably  a  village,  were  governed 
by  custom. 

It  has   been  asserted,   and    not   denied,   that  the  parties  to 
this  appeal  have  followed  agiiculture  fci  more  than  a  century. 
The  question  of  limitation  is  of  consideiable  impoitance. 

Tbe  point  was  not  taken  below,  but,  having  been  taken  at 
the  hearing,  must  be  disposed  of. 

In  Earm  Dad  v.  Nathu  (-),  it  was  held  that  "  Where  the 
"  adoption  is  a  thing  unknown  to  the  personal  law  of  the 
"  adoptor  tbe  adoption  has  no  legal  inception  and  does  not  dis- 
"  place  or  threaten  to  displace  the  right  of  succession  of  the 
"  heirs,  who  are  consequently  under  no  obligation  to  sue  for  a 
"  declaration  of  its  invalidity." 

If  the  parties  are  governed  by  Muhammadan  Law  his 
dictum  is  directly  in  point,  and  although  its  correctness  has  been 
doubted  by  a  Division  Bench  in  Muhammad  Niaz-ud-din  Khan  v. 
Muhammad  Umar  Khan  (:;),  must  be  followed  as  long  as  it  ia 
extant,  and  I  see  no  reason  for  again  referring  the  point  to  a 
Full  Bench.  The  persons  interested  to  contest  the  adopliou 
obviously  thought  that  they  were  governed  by  custom  and  that 
the  adoption  was  good,  and  the  parties  were  evidently  in  the 
first  instance  agreed  that  they  were  governed  by  custom 
though  the  plaint  alleged  that  the  alienation  was  bad  "according 
"  to  law,  custom  and  Mohammadan  Law."  The  Court  of  First 
Instance  framed  an  issue  as  to  the  applicability  of  custom 
and  laid  the  burden  of  proof  ou  the  plaintiff. 

0)  16  r.  R.,  too,.  O  8«  P.  fiT^Ti"'. 

(*)  1  T.  I!.,  1907. 
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lu  Jowahir  Singh  v.  Yaqub  Shah  0),  it  was  held  that 
Koreshis  of  ^village  in  the  Hind  Dadan  Khan  tahdl  were  not 
governed  by  custom,  although  included  in  the  list  of  agricultural 
tribes  of  the  Jhelum  District  under  Section  4  of  the  Laud  Alien- 
ation Act,  and  that  the  inclusion  of  a  tribe  in  that  hat  is  not 
conclusive  proof  that  the  tribe  had  adopted  the  general  rules 
of  customary  law  observed  by  the  agricultural  tribes  of  the 
District.  Moghals  are  included  in  the  list  of  agricultural  tribes 
inJhelurnbut  are  not  included  in  the  Ferozepore  list.  Civil 
Appeal  No.  213  of  1906  above  cited  is  therefore  distinguishable. 

The  Lower  Appellate  Court  has  found  that  there  is  only 
this  one  family  of  Kilchi  Moghals  in  the  neighbourhood,  and  1 
see  no  reason  foi  holding  that  the  members  of  the  family  have 
renounced  Muhammadau  Law  and  adopted  custom.  On  this 
finding,  and  on  the  finding  that  the  suit  is  not  barred  by  limita- 
tion the  decree  of  theLower  Appellate  Court  must  bo  maintained, 
inasmuch  as  Muhammadau  Law  does  not  recognize  adoption. 
This  judgment  disposes  of  Civil  Appeal  No.  855  of  1907. 
The  appeal  is  dismissed  with  the  e.cepLou  that  parties 
will  bear  their  own  costs  of  all  Courts. 

Appeal  dismissed. 

No.  72- 

Before    M<  Justice    Chatterjee,  C.LK,  and   Mr.   M.W 

Johnstone. 

iHARlA.-CP^i^mO-APl^LLANT, 
Versus 
KANHYA  ANU  oTBLRS.-CD^^nisJ.-KLSPONLENTS. 
Civil  Appeal  No.  901  of  1904. 
ninna,c-VaUd«y  of  marriage  between  a  RajPut  and  a  KhaOani- 
Lcgitimacy  of  children  of  such  manage. 

BM  that  a  marriage   between  a  Vadhyar    Bajput  of  the    hangn, 
^strict  and  a  Khatrani  is  valid  and  legal,  and  the  offspring  of  such  a  mam- 

age  eg  •  vt,,;n,    (<   Q.  Beadon,  Divisional 

Further  appeal  from  the  decree  of  Major   U.v.  x> 

Judge,  Hoshiarpur  Division,  dated  11th  June  19U. 

Sukb.  Dial,  for  appellant. 
Roshan  Lai,  for  respondents- 
The  judgment  of  the  Court  was   delivered  by 
— " — '  m  &.  P.  B.,  1906.  
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Ciuttehji,  J.— The  material   facts  are   briefly  these.      One  29t7i  Sow.  1907. 
Desu,  a   Vadhyar    Rajput   bad    two   sous,  (1)  Lebua  by  a   Raj- 
put wife  and  (2)  Haria  bj  a  Khatrani  woman,  who  is  also  said   to 
have    been    married    to  him.     Desu    bad  land  in  villages  Tappa 
and  Jalari. 

On  10th  May  1878,  Desu  executed  a  deed  of  gift  giving 
the  Tappa  land  to  Lehna  and  the  land  at  Jalari  to  Haria. 
Lehna  sued  to  cancel  the  gift  on  the  allegation  that  Haria 
was  sartora  son,  i.e.,  illegitimate,  white  be  was  Desu's  son 
by  a  Rajput  wife.  The  Court  ultimately  held  that  Haria's 
rights  were  inferior  to  that  of  Lehna  as  be  was  the  issue 
of  a  woman  who  was  not  a  Rajput.  It  declared  Lehna  to  be 
entitled  to  an  equal  share  in  the  Jalari  land  with  Haria  in 
addition  to  the  laud  at  Tappa.  This  decision  was  in 
accordance  with  a  writing  which  embodies  a  settlement  arrived 
at  by  the  parties  and  is  attested  by  certain  of  the punchei 
or  intermediaries,  through  whom  apparently  it  was  made.  In 
Sambat  1952  or  1895,  Desu  executed  a  document  recognizing 
Haria,  plaintiff,  as  his  heir,  and  providing  that  after  bis  death 
his  wife  Mussammat  Kubjan  and  Haria  would  hold  their 
lards  together,  but  in  case  of  dispute,  divide  it.  This  docu- 
ment refers  to  another  of  1943,  which  was  probably  of  the 
same  purport.  The  first  Court  found  that  it  was  acted  upon 
during  Desu's  lifetime  and  for  some  time  after  his  death. 
Subsequently  Mussammat  Kubjan  sold  some  plots  of  her 
husband's  land  and  Haria  sued  for  a  declaratory  decree  in 
respect  of  one  of  the  sales,  which,  bewever,  appears  to  have 
hern  maintained  in  consequence  of  Haria  and  the  vendee 
having  come  to  terms.  Finally  on  3rd  November  1902,  Museum 
mat  Kubjan  sold  the  land  in  dispute  to  Kanbaya  and  Khazana, 
respondents,  who  are  sons  of  Dcsn's  brother,  Ladu,  and  plain- 
tiff has  brought  the  present  suit  to  have  it  declared  that  the 
sale   will  not  affect  his  reversionary  rights. 

The  dcfei  dants-vendees  pleaded  that  they,  the  collaterals 
nf  Lehna,  were  next  heirs  and  not  the  plaintiff,  who,  as  the 
sartora  or  illpeitimate  son  of  Dpsu  by  a  woman  of  another 
caste,  had  no  right  of  reversion  after  the  widow's  death.  They 
also  said  that  the  sale  whs  for  valid  necessity,  but  this  was 
decided  against  them  by  the  First  Court  and  has  not  been 
discussed  by  the  Divisional  Judgo,  nor  argned  before  us  and 
need  not,  therefore,  be  further  considered. 

The  First  Court  fonnd  that  plaintiff  was  Desu's  son  by  a 
mistress,  but  nevertheless  decreed   the  claim.     The  grounds  foj 
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decision  .re  not  very  clear,  bat  apparently  it  thought  that  the 
agreement  of  1952,  by  Desu,  gave  pUntafl  the  ngU  of  a  re- 
version. 

On   appeal,  the    Divisional  Judge  remanded   the     case   for 
farther  inquiry   on    two   points- 

(1)  Whether   the  custom  applicable  to  the  parties    does  or 

does  notrecognize  as  a  valid  marriage,  a  union  between 

a  Rajput  and  a  woman  of  another  caste. 

m  Whether  or  not  the  male  issue  of  such  a  union  is  exclud 

ad  from  succession  by  the  father's  collateral  relations 

The   return   of    the   First   Court    was   against   the   plaintiff 

on  both   points.     The     Divisional   Judge    thereupon  found  that 

on  botn   p  o{   anotlioj,   caste  u    de. 

the   issue  of    a  Rajpn     by  m~4+~'** 

Big„ated   svrtora    and  t a      ^"|  a  ^   son   ha 

accordingly   accepted  the   defendants'  appeal  and   d.sm.ssed  the 

suit. 

The  points  for  determination  in  this  appeal  appear  to  be- 

(I).  Whether  there  was  a  marriage  between  plaintiff's 
mother  and  Desu. 

m  Whether  plaintiff's  mother  having  been  a  woman 
0f  a  different  caste  from  Desu,  i.e.,  not  a  Rajput,  the  marnage 
■was  valid.  .  . 

Counsel   for  the   appellant     denies   that    the    plam tf    us 

,„n  o£    Desu  and   apparently  does   not  cla.m   that    f 

a   w/om   son  nfUe,  1  rf  .^.^     Hia   mam 

^legitimate  and  comes    under  the  category  of  a   «*».■». 

On   referring    to  the   ****«■    -   find   that  it  treat, 

of   the   right   of   a   son   by   a   SW«*   ~' -'  °» 

.  ^    to   the   father.     The  custom   is   that  such   a  son 

«,,.„     This  throw,  no  light  on  the  qa.st.on  b.for.  us. 
age  between  his  mother  and  his  father, 
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The  suit  decided  by  Lala  Dhani  Rati),  Tahsildar  Munsif 
(Sudama,  Sfc.,  v.  Kahna,  §-c.)  was  ono  between  the  sou  of  a 
Vadhyar  Rajput  by  a  Brahmini  widow  aud  uo  jhinjrara  (i.e., 
widow)  marriage  was  found  to  be  proved.  Plaintiff's  mother, 
in  her  plaint,  did  not  set  up  such  a  marriage ;  she  lust  her 
suit. 

In  the  third  case,  Civil  Appeal  No  38-1  of  1903  (Divisional 
Register),  tho  plaintiffs  were  treated  as  sartora  by  the  two 
Lower  Courts,  but  they  contended  that  their  mother,  though 
a  widow,  was  mariied  to  their  father,  aud  the  Chief  Court, 
after  a  further  ioquiry,  found  the  marriage  proved  and  re- 
versed the  decree  of  the  Lower  Couits,  disallowing  the  claim 
on  the  ground  of  illegitimacy,  aud  held  them  entitled  to  sue 
as  legitimate  sons  and  remanded  the  case  for  inquiry  into 
other  points.     This  case  is,  therefore,  wholly    inapplicable. 

The  two  other  cases  before  cited  are  equally  inapplicable. 
In  Appeal  No.  524  of  1897  (Divisional  Court's  Register)  the 
sou  admitted  that  there  had  been  uo  marriage  between  his 
father  and  mother,  and  in  the  case  decided  by  the  Tahsildar 
marriage  was  not  proved.  Thus  the  Riwaj-i-am  and  the  pre- 
cedents relied  on  by  the  Divisional  Judge  appear  to  ns  to  be 
valueless  as  guides  for  the  decision  of  this  case.  The  plaintiff 
here  contends  he  is  not  sartora,  and  insists  that  his  mother 
was  married  to  Desu.  On  this  latter  point  there  is  no 
finding  by  the  Divisional  Judge,  nor  on  ths  question  which  was 
raised  in  hia  remand  order,  viz.,  whether  the  marriage  of  a 
Rajput  with  a  Khatri  woman  is  or  is  not  valid  by  custom. 
The  whole  reasoning  on  which  his  judgment  proceeds,  appears 
thus  to  fall  to  the  ground  upon  a  close  scrutiny  of  the  record. 

On  the  first  point  for  determination,  viz.,  whether  there 
was  a  marriage  between  plaintiff's  mother  and  Desa,  though 
the  first  Court  described  the  former  as  Desu's  mistress,  and 
the  Divisional  Judge  has  given  no  definite  opinion,  onr  view 
is  that  it  must  be  decided  iu  plaintiff's  favour.  The  marri- 
age took  place  iu  the  Peshawar  District,  mora  than  fifty 
years  ago,  and  direct  evidence  is  necessarily  wanting,  but 
we  have  the  fact  that  iu  the  suit  of  1880,  Desu  distinctly 
said  that  tho i-o  was  a  marriage  with  the  proper  ceremonies 
between  him  aud  plaintiffs  mother,  and  this  is  admissible  under 
Suction  32  of  the  Evidence  Act,  and  is  most  valuable  evi- 
dence. He  made  a  similar  admission  in  the  deed  of  gift 
of  1878,  in  which  he  described  plaintiff's  mother  as  his  wife, 
and  plaintiff  as  his  son.  It  is  also  abundantly  clear  that 
Desu     tieatsd    plaintiff    us     hi--     legitimate    sou     daring     lifo 
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and  lived  with  him.  Thero  is  some  vague  evidence  offered 
in  the  present  proceedings  on  plaintiff's  side  of  the  same 
character,  and  the  story  of  marriage  is  not  rebutted  directly 
or  indirectly  by  the  evidence  tendered  by  the  respondents. 
It  must  be  held  in  these  circumstances  that  there  was  a  marriage, 
and  we   find  accordingly. 

The  question  remains,  is  the  marriage  valid  ?  Desu  was 
a  Rajput  and  Haria's  mother  a  Khatrani.  It  is  commonly 
believed  that  Rajputs  and  Khatries  are  sub-divisions  of  the 
old  Khatii  or  military  caste.  Both  claim  to  be  descended  from 
that  caste  and  to  belong  to  it.  According  to  one  opinion 
(Max  Mailer  cited  in  Crook's  Tribes  and  Castes  of  the  United 
Provinces  of  Agra  and  Oudh,  Volume  I,  Instance  Xll)  the  old 
Khatriya  .caste  is  estiuct,  but  this  is  not  generally  accepted. 
Rajputs  are  recognized  as  belonging  to  it,  and  the  Kkatries  have 
the  same  origin.  We  ate,  therefore,  justified  in  treating  both 
as  sub-divisions  of  the  old  military  caste.  (Sherringe's  Hinda 
Tribes  and  Castes,  Volume  I,  pages  271,  278.) 

They,  however,  follow  different  avocations,  and  this  is  pro- 
bably the  cause  of  there  being  hell  to  be  different  castes. 
They  are,  strictly  speaking,  sub-castes  of  the  ancient  Khatria 
castes. 

It  is  not  clear  on  the  record  whether  the  parties  are  govern- 
ed by  custom  or  Hindu  Law  in  the  matter  of  marriage, 
legitimacy  and  bastardy.  Custom  is  the  primary  rule  of  de- 
cision if  it  has  been  ascertained,  but  the  personal  law  ol 
the  parties  is  Hindu  Law,  and  the  party  who  sets  ap  a  custom 
contrary  to  his  personal  law,  ha,  to  prove  it  in  the  first  instance. 
It  is  important,  therefore,  to  sae  what  eSocfc  the  marriage  would 
have  under  Hindu  Law. 

According  to  the  original  Smrities,  intermarriage  among 
the  four  primary  castes  was  allowable  at  least  where  a  man 
of  a  superior  married  a  woman  of  inferior  caste  (Mauu  IV  12, 
13).  But  it  is  unquestionable  that  at  the  present  day  the 
Hindu  Law  as  expounded  by  the  commentators  would  not 
sanction  it.  This  is  based  on  certain  texts  in  Purauas  by 
^hich  such  marriages  are  said  to  be  abolished  in  the  Kalijuga, 
Vl2  the  present  age.  But  there  is  the  further  question  whether 
this  abolition  extends  to  inter-marrLga  among  the  suites, 
U  sub-divisions  of  the  four  primary  castes  On  th.s  he 
Z  nionsof  the  commentators  and  writers  of  text-books  on  Hindu 
Law  are  no*  so  clear  and  decisive.  See  the  discussiou  on  the  cog- 
nate  question  of  legitimacy  in  Sir  Gurudas  Bale's  Hmdu  Law 
0f  Marriage  and  Stridhan,  2nd  edition,  page  158. 
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The  question  arose  in  tbe  Madras  Presidency  in  Pandya 
Talavar  v.  Pali  Talawar  (l),  a  case  relating  to  sub-castes  of 
Sudras.  The  High  Court  (Scotland,  C.  J.,  and  Holloway,  J.) 
held  that  the  marriage  was  not  prohibited  and  therefore  valid. 
The  latter  learned  Judge  said  :  "  Moreover  it  {i.e.,  marriage) 
"  is  not  invalid  if  it  took  place  because  of  the  difference  of 
"  class  *  *  * 

"  Further  I  am  of  opinion  that  the  classes  spoken  of  are 
"  the  four  classes  recognized  by  Manu  and  not  the  in- 
"  finite  sub-divisions  of  these  classes  introduced  in  the  progress 
"  of  time.  I  think,  therefor",  that  being  a  Sudra  the  woman 
"  was  of  the  same  class  in  the  sense  of  the  authority  qnoted."  The 
judgment  was  upheld  by  their  Lordships  of  the  Privy  Coun- 
cil who,  though  they  did  not  agree  with  every  thing  that  was 
stated  in  tbe  decision  of  the  High  Court,  came  ultimately  to  tbe 
conclusion  that  the  utmost  that  has  been  alleged  really 
"  is  that  the  Zamindar  was  of  one  part  of  the  Sudra  caste 
"  and  the  lady  to  whom  he  was  married  was  of  another  part, 
"  or  of  a  sub-caste,  their  Lordships  hold  the  marriage  to 
"  have  been  valid  ;  .to  hold  the  contrary  would,  in  fact,  be 
"  introducing  a  new  rule  and  a  rule  which  ought  not  to  bo 
"  countenanced."  They  further  held  that  the  opinion  of  the 
Pandits  consulted,  which  were  adverse  to  the  validity  of  the 
marriage,  were  ''  mere  matter  of  reasoning,  and  where  they 
"  refer  to  authority,  it  is  to  authority  which  applies  to  per- 
"  sons  of  two  different,  but  higher  castes,  not  to  the  Sudra 
"  caste  at  all  and  still  less  to  what  may  be  called  different 
"  classes  or  divisions  of  one  and  the  same  Sudra  caste." 
They  also  observed  that  "  when  once  you  get  to  this, 
"  viz.,  that  there  was  a  marriage  in  fact  there  would  be  a  presump- 
"  Hon  in  favour  of  there  being  a  marriage  in  law."  Inderitn 
Pandia  Taliver  (-).  In 
bamamani  Ammal  v.  Kulanthni  Sn/cJ^ir  (s)  their  Lordshipi 
affirmed  the  same  principles  and  upheld  the  validity  of  a  marri- 
age between  a  man  of  the  Malavar  caste  with  a  woman  of  the 
Vallalu  caste,  both  castes  being  sub-divisions  or  sub-castes  of  the 
primary  Sudra  caste.  These  cases,  in  our  opinion,  finally  settle 
the  question  of  validity  of  marriage  between  persons  of  different 
sub-castes   of  the  Sudra  caste  in  the  Madras  Presidency. 

Fakirganda  v.  Gfangi  (')  is  the  only  case  from  the  Bom- 
bay Presidency  tliat  was  cited  in  the  argument  as  having  any 
bearing   on    the    question.     It    was  a  case  of  a  marriage  between 


g)  1  Mad.  B.  C.  R.,  478.         (»)  14  M.  I.  A.,  346. 
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members  of  two  sub-sections  of  the  Lingayet  caste  (Sudras) 
and  tho  marriage  was  held  to  bo  valid  under  Hindu  Law 
following  the  Privy  Council  rulings  already  cited  and  a  Calcutta 
case  to  be  presently  noticed.  Bai  Lakshmi  v.  Kalian  Singh  (}), 
has  no  bearing,  as  it  relates  to  an  inter-marriage  between  two 
primary  castes. 

In   Calcutta   the    question    has  arisen   several    times   and 
the    weight   of   later   authority   is   on   the   whole   in  favour   of 
the  view"  that   inter-marriage   between    sub-castes    of   Sudras  1B 
valid  under   Hindn   Law.     In  Mela  Bam  Hardialv.  Thanu  Bam 
Bamnn    fa      Mr.     Justice     Dawarka    Nath    Mitter   ruled  that 
general    Hindu    Law    was   against   the    validity  of   a   marriage 
between   a   Dome   Brahmin  and   a    Haria   gn-L  and    that   local 
+™    nlone  could    o-ive  sanction   to   it.     In    Naram    Dhara    v. 
ESSE  M,-  -stice   Romesh  Chander   M^e r   ™s  of 
opinion   that  a  marriage    between     persons     of   two     Afferent 
cLtee  or  rather  sub-castes    of   Sadras  was    bad     under   Hmdu 
Law    but   Mr.    Justice   Markby  doubted  the  co.rectness  of  this 
MclU  "holding   that  Sadras   formed     originally   but  one  caste 
felt   great   Imitation   in   affirming  that   the  restrictions  agams 
marriages  between  members  of  different    modern  sub-div.s.ons  of 
The   caste   was  sanctioned    by   law.     He   agreed,  however,    wi tfa 
M.  Justice  Mitter  in  remanding  the    case   for   an   inquiry 'in  to 
\     ,    „nd   the   point  therefore    was   not   finally  decided.     In 

afLed  that  such  marriages  are  not  barred  by -Hind. L  w  and 
the  learned  Judges  adopted  the  reasoning   of  their   Lordships  j 
he  Privy    Council  in    the  two  c»ses  cited  and  held  that  point 
las   settldbythem.     See  also   in   re   Ramkumary    (•),  which 
Lports   the  same  doctrine.    Shama    Oharan  ftreor  s  Vyavastha 
torpana,  para.  674,  page  1038,  lays  down  the  contrary  principle, 
hut  it   contains    reference    to  no  recognized    authority  and   u 
^  ely  the   learned  author's  opinion,  which,  though  entitled  to 
"let    is  not  conclusive.     Moreover,   it  has  not  been    followed 
n  the  at -t  Bengal   cases.     In  any  case   its    authority    cannot 
exend   beyond    Bengal     proper,    where    caste    re.tr.ct.on.  are 
f„n,llv  strict  •  whereas  in  the  Punjab  they  are  much  more 
r'Tn  S  ^e   author's    Vyavastka  C^nMrM,    Volume  II, 
page  1054,  para.  693,  there  is    a   similar    opinion    Kp»j4« 
regards   such    inter-marriages     between    members  of   d.fferen 
Paste,  and   sub-castes  in    the   countries  governed    by  the  law  of 
STilLnW.,  but  th^view^op^totoestnetures  passed 

^»^B"-S6e-f)I.f.B.,XriiICaic,36i. 
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by  their  Lordships  of  the  Privy  Council  in  their  judgments  in 
the  first  case  cited,  sind  is  distinctly  opposed  to  their  ruling 
as  respects  sub-castes   of   Sudras  of  the  Madras  Presidency. 

We  have  come  across  no  case  bearing  on  this  point  of 
Hindu  Law  from  the  United  Provinces.  In  tlr's  province 
also  there  is  no  derision  on  the  legal  question  that  we  have 
been  able  to  find,  but  there  are  some  bearing  on  customary  law 
which  -will  be  noticed  further  on. 

There  is  a  text  of  Vishnu,  Chapter  16,  Volume  15,  which  is 
sometimes  relied  on  as  showing  that  intermarriages  between 
sab-oastes  is  forbidden.  It  runs  thus  "  (All  membars  of  mixed 
"castes  should  hive  inter-course  tof  marriage  and  the  like) 
"  with  members  of  equal  (or  same),  caste."  (I.  C.  Ghose's 
translation).  Dr.  Jolly's  translation  (Max  Mailer's  Sacred  Books 
of  the  East)  is  practically  indentical.  "  All  members  of  mixed 
"castes  should  have  intercourse  (of  marriage  and  other  com  - 
"m  unity)  only  between  themselves."  Though  Vishnu  Samhita 
is  amongst  the  oldest  law  treatise.-)  on  Hindu  Law  it  is  well 
known  that  the  existing  book  is  a  modern  version.  It  is 
abundantly  shown  in  the  \Smrities  or  law  treatises  as  well 
as  the  older  books  of  Sanskrit  literature  that  in  ancient  India 
inter-maniage  between  different  castes  was  legal  and  not 
uncommon.  That  rnle  is  prescribed  in  this  treatise  also,  but 
the  restriction  above  quoted  is  a  much  wider  departure  from 
that  rule  than  is  to  bo  found  in  the  extant  worts  of  any 
of  the  law-givers.  In  the  ilttacshara,  which  is  a  comment- 
ary on  the  Institutes  of  Pagnyavalkia,  composed,  it  is  be- 
lieved, in  the  eleventh  country  A. I).,  it  is  stated  that  inter- 
marriages between  the  different  castes  were  not,  unknown. 
"  Under  the  sanction  of  the  Uw  instances  do  occur  "  it  says.  A 
fortiori  this  prohibition  of  inter-marriage  between  sub-caste* 
cannot  be  an  injunction  of  the  original  author  of  the  treatise 
but  a  recent  interpolation,  and  has  not  the  authority  of  the 
law-givers.  It  is  not  noticed  in  any  of  the  jndgments 
cited,  and  it  appears  to  us  that  it  cannot  prevail  against  the 
dirt  inn  of  the  Privy  Council. 

It  mnst  be  held  in  our  opinion  that  Hindu  Law,  ns  has 
been  interpreted  by  Privy  Council,  does  not  forbid  inter-marri- 
ages  between  sub-cstes  of  Sndras  though  in  practice  they 
are  extremely  rare,  and  social  usages  discountenance  them.  But 
the  rarity  of  such  marriagea  and  the  disfavour  of  society  cannot 
of  themselves  suffice  to  render  them  invalid  and  the  issue  of 
such  unions  legitimate.  Those  results  can  only  flow  from 
express  text   prohibiting  such     marriages   or  unanimity  of  the 
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cable  to  them 


commentators  in  treating  them  as  unlawful  a  rd^g  to 
thai,  interpretation  of  the  law.  Bat  we  have  Been _th at  no 
gQch  authentic  text  or  unanimity  of lopjuon  exists -J™!  » 
cognized  and  universally  accepted  local  or  total  « 
a,9o  bring  about  such  consequences,  and  this  Wi be  d s a - 
hereafter  But  among  Jats,  the  leading  Sudra  sub-caste  in  he 
P;  it   is   -11   iown   that  the  rules   are   notoriously   la* 

and  marriages  with  other  sub-castes,  except  poss.bly  those  wb  so 
touch  is  pollution,  sach  as  sweepers  and  cfc«  are  gen lly 
recognized1  See  Chanda  Singk  v.  Mela  W  and  Mangal  U 
(JLk  <■>.  -  that  we  should  be  ju<ttfe  d  in  holdin  g  that  he 
declaration  of  the  Ilw  as  regards  Sudras  in  respect  of  inter, 
marriage  between  sub-castes  by  the  Privy  Council  is  binding  in 
the  Punjab,  though  the  cases  in  which  the  declaration  was  made 
arose  in  the  Madras  Presidency. 

This   being  the   rule  for  Sudras  what  should  be   th.  Hindu 

Law   regulating    inter-marriages  between  sub-castes  of  the  pn- 

maly   it.   ofKhatrvas.     The  same    -logy  must  apply -h 

+      f    ™»     there    being   no     restriction   or  prohibition  appli 

greater  force,    *«   ta^   ^  Rajputg  are  uot  mised  castes 

Qd    them,  and  the  prohibition  of  Vishnu,  which 

Wo  f  hink  therefore  that  Hindu 

of  these  castes. 

It  remains  to  be  considered  whether  n*™™?*?™^ 
hibited  and  invalidated  by  the  custom  of  the  Rajputs  of  the  Kan- 
"  DsL,  The  onus  of  proof  of  such  a  custom  must  l,e  on  the 
"party  who  affirms  its  existence  becuse  it  is  opposed,  as  we  have 
Lldfto  his  personal  law.  Another  reason  why  it  sh  uld  so  lie 
and  heavily  is  that  it  is  a  well-known  rule  of  law  that  when  a 
manage  is  proved  in  facts  the  presumption  is  always  m  favour 
,  •     i  Thoir     Lordships    laid   this    down    in 

Hi"  i"  fact  too  well  established  to  require  further  d,scuss.on. 

Beginning    with  the  reported  judgments  of  this  Court    *j 

find     that    in     PirtM  Single  Bhola    (•)  it  was  held     that     a 

,    *  T?«innt     and     Brahmin     woman     in      the 
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and  inter-marriages  between  the  primary  castes  is  now  pro- 
hibited. This  o.ise,  therefore,  is  of  no  value.  In  S'athu  v. 
G'okal  (!),  a  case  from  the  same  district,  the  samo  doctrine 
was  affirmed. 

In  Balla  Bam  v.  Asa  Ram  (-),  a  case  from  the  Atnbala 
District,  marriago  was  presumed  from  long  co-habitation 
between  a  Brahmin  man  and  a  Rajput  woman,  and  it  was 
held  to  bo  valid  by  custom  and  the  issue  of  such  union  legi- 
timate. This  case  is  of  some  importance,  as  it.  shows  that 
the  prohibition  against  inter-marriage  between  the  primary 
caste  under  modern  Hindu  Law  was  relaxed  by  custom  even 
among  the  Brahmins  of  Ropar  tahsil. 

The  inquiry  into  custom  in  this  case  is  as  complete  as 
could  be  expected.  A  fair  amount  of  evidence  was  tiken 
at  the  first  trial  and  the  Divisional  Judge  remanded  the 
case  for  investigation  into  the  very  points  we  are  discussing. 
Again  a  number  of  witnesses  were  examined  arid  some  in- 
stances were  cited,  and  there  seems  to  be  no  reasonable  pros- 
pect of  more  light  being  thiown  on  these  points  if  an  in- 
quiry is  again  ordered.  The  case  has  lasted  a  long  time, 
and  apparently  all  the  available  evidence  has  been  produced 
in  Court,  and  we  see  no  object  iu  prolonging  this  litigation  any 
further.  We  therefore  consider  that  tho  case  must  be  decided 
on  the   existiug  record  as  regards  the  questiou  of  custom. 

The  evidcucc  appears  to  be  at  best  inconclusive.  It  is 
beyond  doubt  that  inter-marriage  between  differcut  sub-castes 
of  the  primary  castes  as  Well  as  members  of  the  primary 
castes  are  very  rare  and  almost  unknown,  but  they  do  occasionally 
take  place.  None  of  the  witnesses  speak  as  to  custom  appli- 
cable to  such  cases,  nor  refer  to  any  instance  in  which  such 
a  marriage  took  place.  They  speak  of  sartoras  and  mudkhulae 
(kept  women)  whose  rights  have  no  real  bearing  upon  tho 
question  before  us.  No  instance  is  citod  in  which  a  marriage 
of  a  Khatrani  or  Arora  woman  with  a  Rajput  has  been  held  to  be 
invalid  on  any  previous  occasion  by  Courts  of  Justice  or  by  the 
brotherhood  of  Rajputs  and  the  issue  disinherited.  It  seems  un- 
questionable that  without  buch  instances  tho  presumption  iu 
favour  of  validity  of  the  marriage  cannot  bo  rebutted. 

We  have,  however,  certain  indications  from  the  evidence 
that  although  Rajput  society  looks  on  such  marriages  with 
disfavour,  it  does  not  absolutely  refuse  to  recognize  them.  Now 
Haria's  mother  clearly  lived  with  Desu  as  his  wife  and  Ham  has 
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beeu  recognized  as  Desn's  son  in   most  respects,  ,f  not  all  £the 

brotherhood.     He   was  recorded  as   Desu's  son  in  the  settlement 

record,  which  he  could   not   have    been  had   J-been  un„e»aUy 

treated   as   illegitimate.     In   the    next   place  he  was. allowed  the 

place  of  honour  as   a  bride-groom  when  his  mamage   took :  place, 

and  the  brotherhood   sat   and  ate    in  the    same   »m -wi«i  IW 

He  is  given  the  1mqa,  bnt  the  bulk  of  defendant's  witnesses  and 

some  of  his  own    say  that   he   is   not  allowed  to  smoke  from  to 

eamepipe.     The  case   being  somewhat   novel,   the    brotherhood 

do  not  treat  him  with  absolute  equality  with    the  son  of  a  Rajput 

wife,   but  it  is  equally   clear   he  is  placed   above    a  sartara  son. 

This  treatment   does   not  show    that   by   custom   the   marriage 

is  invalid  and  Haria  illegitimate,  but,  rather  the  contrary,  such  a 

custom  would  require   clear  evidence    or  definite  and  specie  in- 

stances  which  are  not  foithcoming. 

We  have  said  already  that  in  the  Punjab  caste  restrictions 
BW  more  lax  than  elsewhere  in  India,  that  is  to  say  the  old 
Aryan  customs  survive  here  more  than  in  other  parts  of  India. 
We  have  already  referred  to  the  marriage  customs  of  the 
Jats,  the  principal  Sudra  caste  in  the  prov.nce.  It  appears 
also  that  Rajputs  as  a  caste  are  generally  more  liberal  in 
that  respect  than  other  castes,  for  whereas  Brahmins,  etc,  have 
given  up  inter-marriage  with  members  of  the  same  caste  of  other 
provinces,  Rajputs  freely  inter-marry  with  Rajputs  all  over 
India,  and  in  this  respect  follow  the  aucieut  custom  that 
once   obtained  throughout  the   country. 

The  evidence   shows   that  in   the  hills  Rajputs  take  wives 
from   classes   lower   in    rank    than   themselves,     which   is   not 
apparently   to   the  same  extent,  the  usage  of  Rajputs   of  the 
plains    and   which    militates    against    the   rule     of   equality    of 
caste   upon    which    the    prohibition   of   inter-marriage   be  ween 
different  castes    is   founded.     Vadhyar   section  of    Rajputs,    to 
which   the   parties   belong,   does    not    rank  high  in    the   soc.al 
scale  among   Rajputs,  and  the  witnesses   are   not   agreed   as  to 
n'.ether  they  receive  the  Jai  Beiva  salutation,  which  is  accordeU 
to  true  Rajputs.     Moreover,  some  witnesses,  e.g.,  Ghawani  Singh 
for  defendant,  admit  that   daughters  of   Rathis  can  be  married 
by    the   parties'    class.     Jey   Gopal  says   the  same    but  is   rot 
sure   whether   the  issue    will   get   the    h,ma.     But  Rath.s  dis- 
tioctlyarealo-vercaste  than   Khatri,,    being  midway  between 
Kyatryasand    Sudras   and   belonging   to   neither   castes-** 
Burney's   Settlement  Report,  para.   272,   see    also    S,r   James 
Lyall's   remarks   on  Castes  in  the   Hills,  page   74,   Gazetteer   of 
Kaugra,  1883-84. 


JDNB  1908.  ] 


CIVIL  JODGMENTS-Ko.  73. 


33  7 


The  custom  of  sarforas  getting  muntenance  involves  some 
recognition  of  rights  of  children  by  wo-am  of  othsr  clones  and  is 
iteelfaralaxUioaofrigmrs  ,f  fie  rule*  of  caste,  it  see  us  to 
ind.Cite  a  partial  survival  of  the  old  custom  of  the  men  of  the 
royal  rase  associating  with  women  of  other  classes.  Accord- 
ing to  the  judgment  of  the  Divisional  Judge  in  Civil  Revision 
No.  884  of  1903  (Divisional  Register)  it  appears  that  some 
sarforas  have  been  getting  shares  in  their  father's  property, 
though  it  seems  their  right  is  not  universally  recognized. 
Great  weight  undoubtedly  apaches  to  the  fin  ling  of  the  Judge 
of  the  First  Court,  who  is  himself  a  Rajput  of  rank,  but  we 
are  proceeding  upon  considerations  that  did  not  enter  into 
his  decision  and  on  legal  principles  which  are  not  discussed  in 
it.  He  has  besides  referred  to  no  instances  or  specific  evidence 
in  support  of  his  opinion. 

Upon  a  review  of  the  evidence  it  does  not  clearly  appear 
that  there  is  any  custom  established  among  Vadhyar  Rajputs 
nnder  which  the  marriage  of  such  Rajput  with  a  woman 
of  the  Khatri  caste  can  be  clearly  pronounced  to  be  invalid 
and  its  issue  illegitimate.  That  being  so,  the  presumption  in 
favour  of  the  validity  of  the  marriage  between  Desu  and 
Haria's  mother  is  not  rebutted  and  Haria's  ligetimacy  cannot  be 
successfully  impugned.  It  follows  that  ho  is  entitled  to  claim 
rights  of  ravis'on  to  his  half  brother  Lehna's  eitate  in 
preference  to  tli3  defendant--,  win  are  tint  ouuns.  The 
Divisional  Judge  has.  in  our  opinion,  erroneously  held  that  he 
is  not 

We  accept  the  appeal  and  decree  the  plaintiff's  claim 
for  the  declaration  asked  for.  Parties  will  bear  their  own  costs 
throughout. 

Appeal  allmved. 

No-  73- 

Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr. 

Justice  Johnstone. 
PIR  BAKHSH,— (Plaintiff),— APPELLANT,  ) 

SARDAR    BANO,— (Defendant),  -RESPONDENT. 
Civil  Appeal  No.  4G  of  1907. 

Oultom— Inheritance -Sal, tu-al  Rajputs  of  the  Fatehjang  tahsil,  Attack 
Dillrict—Widov—L.fe  estate  or  maintenance. 

In  a  suit  the  parties  to  which  were  Sahswal  Rajputs  of  Fatchjang  tahsil 
oftlw  Attock  District,  held  that  no  SDccial  custom  h*A  Koon  «0.,m:.t..i 
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under  which  a  childless  widow  of  an  inferior  caste  was  entitled  to  mainten 
ance  instead  of  a  life  interesfin  her  deceased  husband  s  property. 

First  appeal  from  tie  decree  of  Sheihh  Buhn-ud-din,  District 
Judge,  Attooh,  dated  Uih  November  1906. 
Muhammad  Shafi,  for  appellant . 
Grey  and  Gobind  Dae,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 
,0,7    »         1007  JOHNST08F,,  .I—In  this  case   plaintiff   is  a  SahBwal  Bajpnt  of 

1»  So,,  1907.  JOH.m^,   ^  ^  the  ^^^   D.strict(fomerly  Rawal. 

pindi)  Defendant  is  the  widow  of  one  Mehr  Khan,  Sahswal 
paternal  uncle  of  plaintiff.  Mehr  Khan  married  first  a  Sahswal 
woman  and  then  the  defendant,  who  belongs  to  the  tribe  o 
Malr,  The  first  wife,  long  since  dead,  left  three  daughters,  a 
£S  Defendant  has  no  children,  and  the  qneshon  at  .sue 
Tey  is  whether  she  takes  the  usual  life-estate  m  her  deceased 
bu  band's  properly,  or  whether,  as  a  woman  of  a  different  and 
inferior  tribe,  she  is  entitled  only  to  mamtenance. 

The  Court  below  has  found,  following  the  report  of  a  local 
„mmissioner  that  the  Maliars  are  low  caste  people.  Mr.  Grey, 
;::"  "he  lady,  has  argued  against  this.  The  Court  then 
went  on  to  hold  that,  even  though  she  is  low-caste,  no  custom  is 
established,  whereby  she  is  debarred  from  enjoying  the  usual 
widow's  estate,  and  so  it  dismissed  the  smt. 

The  nephew  appeals,  and  we  have  heard  the  case  argued  by 
Mr  Muhammad  Shafi  on  his  behalf.  He  relies  upon  the 
Waiib-ul-arz,  the  Riwaj-i-am,  the  views  of  Mr.  Robertson  given 
in  the  volume  of  Customary  Law  of  the  Rawalpindi  District, 
and  the  instances  in  the  record  of  the  Lower  Court. 

The  relevant  section  of  the  Wajih-ul-arz  is  printed  at  page 
2  of  the  paper-book.  It  deals  with  co-wives  and  their  relative 
riehts  and  so  is  only  indirectly  in  point.  It  lays  down  that, 
Le'there  is  one  wife  of  equal  rank  with  her  husband  and 
7w laL  the  descendants  of  the  k.mi»  wife  shall  get 
:Z:^l  wayof  maintenance,  not  equal,  the  share  of 
the  other  branch.  On  this  it  is  not  easy  to  jushfy  the  Return 
Z{   when  there  is   only  a  Maliar   widow  ofa  Rajput  proprietor, 


she  can  get  only  cash  or  grain 


allowance,  the   land  going  to  the 


In  the   first   place,   the   section   deals  only    with 


orrrmtio    heir.     In   the    nrst,    \»>^,    —    - 

fZnianUol  widow.  Next,  because  the  M  widow  is  not 
to  share  equally  with  the  widow  of  Rajput  caste,  it  hardly 
follows  as  a  matter  of  course  that,  even  as  against  reversioners 
Itunin  widow  cannot  get  a  life-estate  It  should  be  noted 
.^..j^nntmMlk  toiiiii    widow's  family  a  mere 
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cash  or  grain  allowance,  but  a  share  less  than  that  of  the  co- 
widow's  family.  No  doabt  it  is  said  that  this  Smaller  share  is 
"  by  way  of  maintenance,"  but  then  this  is,  in  the  last  analysis, 
the  meaning  of  the  Punjabi  widow's  life-estate  everywhere. 
Thirdly,  it  is  doubtful  whether  the  Maliars  cau  properly  be  called 
kamin?.  If  the  word  is  used  simply  in  contradistinction  to  sahu 
or  noble,  then  no  doubt  the  Maliar  is  not  saJia  and  so  is  kamin, 
but  it  kamin  is  used  to  mean  the  village  menial,  as  elsewhere  in 
the  province,  the  Maliar  is  certainly  not  a  kamin.  The  evidence 
shews  that  he  renders  certain  services  to  the  Rajput  landlord, 
when  he  is,  as  he  usually  is  iu  these  parts,  a  tcuant  ;  but  at  the 
same  time  he  is  differentiated  from  the  real  kamin  by  the  cir- 
cumstance that  the  real  kamin  serves  tho  Maliar  as  well  as  the 
R  ijput  and  receives  dues  from  them  both. 

Even  then  if  this  Wajib-ul-arz  was  part  of  the  Settlement 
Record  and  so  was  entitled  to  a  presumption  of  correctness  under 
Section  44,  Punjab  Land  Revenue  Act,  1  would  hesitate  to  con- 
demn a  Maliar  widow  of  a  Rajput  to  a  grain  or  cash  allowance  in 
the  presence  of  an  agnate  on  the  strength  of  that  document  alone. 
But  it  is  clear,  Giddad  Elian  v.  Qui  Khan  (l),  that  the  document 
is  a  chakicar  statement  of  custom  and  so  does  not  form  part  of 
that  record.  No  doubt,  as  Mr.  Shafi  points  out,  this  Section  12 
is  more  valuable  as  an  indication  of  custom  than  the  sectiou  dealt 
with  in  the  ruling  quoted,  which  was  concerned  with  pre-emption  ; 
bat  this  is  all  that  can  be  said  for  it  at  th6  best,  and  taking  all 
these  matters  into  consideration,  I  would  hold  that  Section  12 
affords  virtually  no  support  to  plaintiff's  case. 

Next,  Mr.  Shafi  refers  us  to  the  Biiraj-i-am,  pages  4  and  5, 
paper-book.  Here  again  the  question  is  between  co-wives  of 
different  ranks,  and  it  is  recorded  that  among  Rajputs  and  Jan- 
juas,  who,  Mr.  Shafi  says,  are  the  same  as  Sahswal,  a  hamin  widow 
gets  only  maintenance  in  presence  of  the  mhu  widow.  One  Raj- 
pat  instance  is  given  in  which  the  low-caste  widow  was  a  Kash- 
miran. 

Mr.  Robertson  in  discussing  this  same  question  at  page  14  of 
his  book,  says  that  the' custom  (of  giving  only  maintenance  to 
tho  lower  caste  widow)  is  well  established  anions  mauy  tribos, 
including  Rajputs  ;  but  iu  support  wo  have  only  the  oue  iustanco 
aforesaid  of  a  Kashmiri  widow. 

It  is  clear  then,  that  there  is  no  legal  presumption  in  favour 
of  the  nephew  in  this  case  and  that  the  records  of  custom  examin- 
ed do  not  prove  his  point.  It  remains  to  see  whether  a  custom 
in  his  favour  is  proved  by  actual  instances.  Many  instances  are 
0)  41  P.  B-,  1007. 


340 


CIVIL  JCDGMENTS-No.  73.  [  Bbcobd 


mentioned  more  or  less  vaguely  by  various  witnesses,  but  Mr. 
Shan  admits  that  he  can  make  nothing  of  any  of  them  except 
the  following  : — 

(1)  Mussammat  Mugblani's  case. 

(2)  Mussammat  Bhagbbari's. 

(3)  Mussammat  Matte's. 

(4)  Mussammat  Thaco's. 

(5)  Mussammat  Malik  Bano's. 

(6)  Mussammat  Bibi  Gulabi's. 

(1)  This  is  a  Cise  of  a  Ghakhar  husband.  A  witness  says 
that  Mughlani,  being  a  Mabari  by  tribe,  only  got  10  or  11 
ghumaos  out  of  200,  the  rest  going  to  her  husband's  nephews, 
page  47,  paper-book,  but  the  mutation  entry,  which  shows  the 
case  an  old  one,  tells  a  different  tale,  the  whole  area  being  42 
acres  odd,  Mussammat  Mughlani  getting  only  one-third  of  it. 

(2)  Mir  Khao,  witness  for  plaintiff,  says  this  lady  was  a 
Sahswal  herself  and  married  to  a  Sahswal,  and  this  is  not 
cactradicted  anywhere,  so  far  as   I  can   see,     The  instance  is  thus 


(3)  Before  the  local  commissioner,  Hassan  witness  says 
Mussammat  Matto  bad  sons  alive:  if  so,  she  naturally  only  got 
maintenance  as  a  widow.  Muhammad  Khan,  another  witness, 
says  she  is  supported  by  a  collateral  and  does  not  mention  sons 
one  way  or  the  other.     This  instance  also  has  no  value. 

(4)  Mussammat  Thano  seems  to  have  got  the  land  on  her 
husband's  death,  and  (o  have  surrendered  it  on  the  eve  of  remar- 
riage, see  witness  Ahmad  Khan  before  local  commissioner  and 
the  story  is  told  slightly  differently  and  in  greater  detail  by 
Fateh  Khan,  a  later  witness.    The  instance  is  no  help  to  plaintiff. 

(5)  This  instance  is  apparently  mentioned  by  only  ono 
witness,  Bahadur  Khan,  son  of  Lai  Khan.  He  does  not  know 
the  tribe  of  the  husband.  The  quarrel,  he  says,  went  up  to  the 
Chief  Court,  the  widow  getting  the  worst  of  it,  but  no  copies  of 
judgments,  or  even  particulars  of  them,  are   forthcoming. 

(6)  Bibi  Gulabi's  case  depends  upon  defendant's  statement 
alone,  and  she  says  the  lady  has  sous  alive. 

It  is  clear  then  that  we  have  really  no  instance  entirely 
apropos,  case  No.  (I)  above  being  a  Ghakkhar  case,  and  the 
instance  in  tho  Riwaj-i-am  being  a  case  of  contest  between  co- 
widows,  aud  the  rest  being  quite  useless  ;  and  I  hesitate  to  hold 
that  defendant  is  to  be  excluded  on  the  strength  of  such  evidence* 
I  would  therefore  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


Appellatb  Side. 
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No.  74- 
Before  Mr.  Justice  Robertson  and  Mr.  Justice  Shah    Din. 

KASHMIRI  LAL,— (Defendant),— APPELLANT,  , 

Versus 
G1RDHARI  LAL  AND  OTHERS,- (Plaintifks),- 

RESPON  DENTS.  / 

Civil  Appeal  No.  1080  of  1903. 
Wagering  contracts— Principal  and  agent— Suit  by  agent   to    recover  from 
principal  num*  due  on  account  of  wagering   contracts — Maintainability  of  such 
suit— Contract  Act,  1872,  Section   30. 

Held  that  an  agent  can  maintain  a  suit  against  his  principal  to  recover 
the  actual  payments  which  he  has  made  as  agent  under  the  express  instruc- 
tions and  on  behalf  of  his  principal  or  for  a  liability  incurred  by  him  to  a 
third  party  if  that  is  enforceable  by  law,  though  the  contracts  in  respect  of 
which  the  claim  is  made  were  transactions  known  as  badni  transactions,  but 
he  cannot  include  iu  it  an  adjustment  of  a  badni  loss  against  a  lajtn'gain  on 
behalf  of  his  principal. 

Ragnath  Sahui  v.  Mam  Raj  Q),  referred  to. 
Furtlier  appeal  from  the  decree  of  8.  Clifford,  Esquire,  Additional 
Divisional  Judge',  Delhi  Division,  dated  Sth  June  1906. 
Muhammad  Shafi,  for  appellant- 
Shadi  Lai,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Robertson,  J.— The  facts  of  this  case  are  very  fully  given  6r/t  March  1907 
in  the  juigmonts  of  the  Lower  Courts  and  need  not  b9  re- 
capitulated here.  The  claim  is  one  by  a  plaintiff  claiming  as  an 
agent  in  reference  to  certain  badni  transactions,  and  as  a  princi- 
pal in  regard  to  certain  bond  fide  transactions.  The  particulars  of 
the  claim  are  as  follows  as  given  in  the  judgment  of  the  learn  ed 
Divisional  Judge  (page  7  of  paper  book). 

11  The  plaintiffs  are  gambling    arthis   in    the  Rohtak    Maudi 
'•  and  they  claimed  to  recover  Rs.  2,370-14-9.   This  claim  is  mado 
"  up  of  the  following  items  : — 
"  Rs.     a.    p. 

"        1,001     9     G     due  on  balance  of  Katik   Sadi    12th,  Satubut 

1961. 
"  502     1     0     losses  on  cotton  for  January  1905. 

"  100  12     3     arath  on    cotton. 

"  654     3     3     loss   on   transaction  for   Phagau,    Chet    and 

Jeth. 


(')  80  P.  B.,  1895. 
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51  13  0  interest. 

164     3  9  losses  on  grain. 

2,474  10  9        Total 

103  12  0  profits  on  cotton  for  February  1905. 


'        2,370  14     9     Balance. 

«  The  item  of  Bb.  654-3-3  requires    a   little    explanation.     It 
"represents     636-0-9    losses     on     certain      transactions     less 
"R8  154-14-6  profits,   leaving    Rs.   481-2-3  with    the   following 
"  additions  :  — 
"    Rs.  a.   p. 
a    77     S    0     Nazrana. 
u      o     4     3     Bheli  of  Gur. 
«      2  13    0     Gur  ke  Mandi. 
•'    80     4    0    Arath. 
»    12     4    0     Dharamarth,  SfC. 

« 652    3    6        Total  .,-,.«■ 

-  The  defendant  Kashmiri  Lai  denied  dealings  w.th  plamhffs 
..saving  he  deposited  Rs.  2.2C0  with  plaintiffs  as  amanaL  He 
•■denied  entering  into  transactions  through  plaintiffs  sapng  he 
.<  bad  entered  into  them  direct  with  plaintiffs  as  pnncvpals  also  hat 
.•the  soudas  for  cotton  were  for  actual  delivery  and  that  h  ,  w« 
"billing  to  deliver.  Also  that  the  balance  of  Rs.  1,0019b 
«  SrtS  to  lai*  and  ladnl  was  illegal.  Also  that  ,a  calculat- 
"  in*  losses  proper  prices  had  not  been  taken. 

We  have  in  fact,  as  stated  by  counsel  on  both  sides,  foar 
questions  to  decide. 

The  first  is  as  to  the  balance  admittedly  struck  on  Katik  Sudi 
12th  Sambat  1961,  Rs.  1,001-9-6,  and  signed  and  admitted  by 
defendant.  It  is  also  admitted  that  this  sum  was  due  on  wager- 
ing c<  .  tracts  known  throughout  the  Province  as  "  badni  "  trans- 
actions, and  as  such  we  shall  designate  them  in  the  rest  of  th» 
judgment. 

BM  contract,  are  in  general  simply  wagers  of  this  nature. 
A  certain  quantity  of  produce  of  a  certain  kind  is  supposed  to  be 
purchased  on  a  certain  date  at  the  market  rate  of  that  date  and 
lt  is  to  be  sold  on  a  certain  forward  date  at  the  market  rate  o 
that  date.  If  the  market  rate  of  sale  date  shows  a  profit  the 
nominal  purchaser  revives  tint  profit,    if  thoro  is  a  loss,  he  pay9 
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it.  No  produce  is  delivered  or  intended  to  be  delivered,  it  is  a 
gamble  pure  and  simple.  Such  contracts  as  contracts  are 
clearly  void  under  Section  30  of  the  Contract  Act.  Consequently 
all  kinds  of  clever  manoeuvre?  are  resorted  to  to  evade  the 
effects  of  this  section,  and  the  simplest  and  most  obvious  is  to 
give  a  wide,  and  as  we  think  unauthoriz?!,  interpretation  to 
the  law  as  laid  down  in  Bagnath  Sahai  v.  Mam  Baj  and  an- 
other (!),  and  to  represent  the  transactions  as  having  been  carried 
on  through  an  agent  who  is  represented  as  having  made  actual 
disbursements  under  his  principal's  instructions  and  who,  it  is 
contended,  is  therefore  entitled  to  recover  such  disbursements 
from  his  principal.  The  question  is  discussed  at  some  length  in 
Rriny'l  S  iJrii's  caie  ana  we  se>  ai  roisn  to  differ  in  any  way 
from  the  conclusion  laid  down  by  a  Division  Bench  of  this 
Court  in  the  decision  in  that  case  at  paoje  386  of  the  Punjab 
Becord  of  1895  which  is  stated  as  follows  :  — 

"  But  it  seems  to  me  that  the  principle  to  be  deduce!  from 
"  all  the  authorities  is  that  the  agent,  before  he  can  recover  from 
"  his  principal  the  amount  claimed  for  losses  on  a  wagering 
"•transaction  entered  into  under  the  principal's  instructions 
"  must  prove  either  an  actual  payment  upon  the  principal's 
"  behalf  or  that  a  liability  has  been  incurred  which  is  enforce- 
"  able  by  law."  Counsel  for  the  respondent  put  forward  the 
very  ingenious  argument  that  the  surrender  of  claim  to  profits 
under  a  badiri  contract,  set  off  against  losses  in  a  badni  contract, 
constitutes  an  actual  payment  within  the  meaning  of  the  law 
as  laid  down  in  Bagnath  Sahai's  case.  Suppose,  for  instance,  he 
said,  A  is  a  badni  broker,  under  a  contract  entered  into 
by  him  on  behalf  of  B  he  has  to  pay  G  Rs.  600.  Under 
another  contract  entered  into  by  him  on  behalf  of  B,  also 
badni,  he  has  to  receive  Rs.  40)  from  G.  He  pays  C  Rs.  200 
Only  and  D  Rs.  100  and  claims  the  whole  Rs.  0  '0  from  B,  and  claims 
that  he  has  actually  paid  avi  '•''    behalf.      At  first 

sight  this  is  plansiblc  enough.  Bat  when  examined  more  closely 
we  see  that  B  was  under  no  obligation  to  pay  anything  to  JD 
and  had  no  instructions  from  B  to  do  so,  and  that  D's  claims 
against  A  was  not  a  claim  which  was  enforceable  by  law.  The 
most  that  A  could  possibly  recover  from  any  of  his  employers 
in  such  a  case,  in  accordance  with  the  principles  laid  down  in 
Sahai's  case  would  bo  the  Rs.  200  actually  disbursed  in 
cash.  The  same  would  be  the  case  if  the  Rs.  4o0  instead  of  being 
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doe  to  I)  from  G  was  due  to  A  himself  in  another  transaction  in 
which  A  was  principal  instead  of  agont  because  it  cannot  be 
held  that  the  surrender  of  a  claim  not  enforceable  by  law  is  an 
«  actnal  payment."  We  do  not  think  that  die  Judges  who 
decided  Ragnath  Sahai  v.  Mam  Raj  and  another,  intended 
to  include  such  a  transaction  as  an  "  actual  payment,"  and  it 
appears  to  us  that  to  hold  it  to  be  so  would  be  to  practically  annul 
theeffectof  Sectioo  30  of  the  Contract  Act  and  to  commit  the 
Courts  to  the  rendition  of  assistance  to  the  recovery  of  money 
due  on  purely  wagering  contracts.  This  was  the  view  taken  by 
a  single  Judge  in  Civil  Revision  No.  1025  of  1904,  and 
indicated  by  another  Judge  in  Civil  Revision  No.  1937  of  1905. 
What  actually  happens  as  is  well  known  and  as  is  agreed  by  both 
counsel  in  this  case  is  this — 

On  settling  day  an  account  is  made  up  of  all  the  transactions 
which  often  amount  to  enormous  sums. 

A,  say,  comes  out  a  winner  in  all  his  transactions  of,  say,  Rs. 

1  000,  B  a  loser  of  Rs.  500,  G  a  loser  of  Rs.  500,  and  so   on.     The 

losers  pay  uoto  the  agent  only  the  amount  of  their  net  losses,  and 

theagentpays  the  winners  only  their  net  gains,  just,  for  instance, 

as  a  clab  whist  account  used  to  be  made  up  in  the  old    days. 

Perhaps  the  nett  winnings  are  only  Rs.  50,  but  if  he  pays  this, 

]£  t    Shall  Lil  waits  u<  to  hold  thit  he  can  recover    from  all  the 

'losers   the   gross   amount   of  their  losings  and   that  the  winners 

could  recover  from  him  the  amount  of  their  winnings. 

Wo  hold  neither  contention  to  be  correct.  The  winners 
certainly  could  not  recover  because  the  contracts  are  void 
under  Section  30  and  the  agent  could  not  recover  from  the  losers 
for  the  same  reason.  He  is  only  entitled  to  recover  actual  ou 
of  pocket  espenses  which  he  has  incurred  under  the  direct 
instructions  of  his  principal  and  on  his  behalf,  and  the  onus  lies 
heavily  upon  him  to  show  that  he  has  made  actual  payments,  in 
which  the  adjustment  of  a  badni  loss  against  a  badni  gain  can- 
not be  included,  on  behalf  of  a  particular  principal,  or  has 
incurred  a  legally  enforceable  liability  on  that  behalf.  We 
think  the  plaintiff  has  in  this  case  failed  to  prove  actual  payments 
as  agent  on  behalf  of  the  defendant,  as  pri  ncipal  which  he  is 
entitled  to  recover. 

Applying  these  principles  we  come  to  deal  with  the    facts  of 
this  particular  case. 

The  first  question  is,  is   there  any   satisfactory    proof  that 
the  nlaintiff  acted  in  thes3  matters  with  third  parties  as  agent  of 
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the  defendant  ?  His  object  in  contending  that  he  acted  in  that 
capacity  is  obvious.  We  have  considered  the  evidence  very 
carefully  and  we  have  come  to  the  conclusion  that  though  there 
are  indications  no  doubt  from  which  the  inference  of  agency  may 
bo  drawn,  there  is  no  evidence  amounting  to  legal  pi  oof  that  the 
plaintiff  was  in  fact  acting  as  agent  for  the  defendant  in  the 
badni  transactions  in  question  and  the  burden  of  proving  this 
clearly  lay  upon  the  plaintiff.  This  being  so  it  is  clear  that  the 
claim  for  all  the  sums  alleged  to  be  due  on  badni  transactions 
must  fail  and  with  it  the  claim  for  brokerage  on  those  transac- 
tions. The  claim  for  Rs.  1,001-9-6  aud  that  forRs.  654-3-3  which 
are  admittedly  in  respect  of  badni  transactions  must  be  dismissed, 
aud  we  accept  the  appeal  as  to  those  items  and  dismiss  the 
appeal. 

As  regards  the  claim  for  losses  on  a  deal  in  cotton,  admitted 
by  both  parties  to  have  been  a  genuine  transaction,  we  agree  with 
the  learned  Divisional  Judge.  We  consider  it  proved  that 
Rs.  398-5-0  are  doe  on  this  account.  The  claim  for  Rs.  100-12-3 
for  commission  on  cotton  is  net  understood  as  tlie  only  bond  fide 
transaction  in  cotton  admittedly  was  between  plaintiff  and  defen- 
dant as  principal  and  principal. 

As  regards  the  transactions  in  gram  we  also  agree  with  the 
conclusion  of  the  learned  Divisional  Judge  and  hold  that  that 
was  a  genuine  transaction  and  that  Rs.  164-3-0  is  due  to  the 
plaintiff  on  that  account. 

The  nett  result  is  that  we  accept  the  appeal  so  far,  and  reduce 
the  decree  to  one  for  Rs.  398  5-0  plus  Rs.  164-3  0=Rs.  562-8-0 
only.  We  do  not  consider  that  anything  should  be  allowed  tor 
interest  on  commission  or  on  any  other  account.  The  decree  will 
be  for  Rs.  562-8-0.    Bach  party  will  bear  his  own  costs  throughout. 

Tho  cross  objections  as  to  costs  arc  also  dismissed. 

Appeal  allowed. 

No.  75- 

Before  Mr.  Justice  Kensington   and  Mr.  Justice  Lai  Chanel. 

HASHMAT  A LI,— (Dlitndant),— APPELLANT, 

Pi  r  " 

LAGHMINARAIN,— (Plaintifi.),— RESPONDENT. 

Civil  Appeal  No.  673  of  1904. 

Partnership— Notice  of  dissolution  on  the  retirement  of  a  dormant  partner 
—Liability  of  such  partner  for  debts  of  partnership— Contract  Act,  1872,  Sec- 
tions 2-49,  264— Slukmi  sharik. 

Bell  that  it  is  not  necessary  to  give  any  express  notice  of  dissolution  of  a 
partnership  on  iliu  retirement  of  a  dormant  partner  especially  when  the  fact  of 
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the  latter's  relationship  was  unknown  to  the  customers  of  the  concern,  but  to 
is  liable  for  at,  debts  and  obligations  incurred  by  the  partnershap  up  to  the 
date  of  his  retirement  from  that  business. 

Shihni  ,lu,rik  found  to  be  a  dormant  partner  and  not  a  mere  sub-partner. 
First  appeal  from  the  decree  of  E  Earcourt   Esq^re, 

District  Judge,  Delhi,  dated  29th  April  1904 
Muhammad  Shafi,  for  appellant. 
Shadi  Lai  and  Cliuui  Lai,  for  respondent. 
The  jud^meut  of  the  Court  was  delivered  by 

alleged  to  be  partners  in  a   firm  styled  «  Mahbub  Bakhsh  Karim 
Bakhsh."     The  amount    wasstatedtobodueonaccoantofpr.ee 
of  cloth  purchased  f.om    plaintiff  by  the  defendants'   firm  dunn_ 
several  years  preceding  the  suit.     Plaintiff  resides  at  and  crr.es 
on  his  business  in  Delhi,    while    defendants  1-4  are  residents  ot 
Qasba  Nagina,  District   Bijnoar,    where  defendants'  firm  carnj 
on  its  business,  .and  defendant  5,  Hashmat  Ali,  who  is  sole  appel- 
lant in    this   appeal,  is   resident   of    a   village  in  the  Moradabad 
District   of   the   United  Provinces.     The   claim  was  resisted  by 
defendant  5  only,  who   pleaded  by  written  pleas  fi'ed  in  English 
through  a  pleader,    that    be  was  never  a    partner    with  the  other 
defendants  in  cloth  business,    but  was  their  partner  in  oil,   paint 
and  sut  for  four  years  only  from  1895  to  1898  when   the  partner- 
ship was  dissolved.     He  denied  correctness  of  allegations  made  in 
paragraphs  2  to  7  of  the  plaint,  pleaded  that  the  suit  was  barred 
under  Section  43,  Civil  Procedure    Code,  and    partly    by  law   ot 
limitation,  and   repudiated    all   liability   for  a  balance  alleged  to 
have  been  struck  by  the  remaining  defendants.    These  pleas  were 
filed  on  29th    October    1903,  and  after   some  adjournments   due 
to  want    of   service   of   summons  on     some  of   the     rema.mng 
defendants  and  a  dismissal  for  default,  which   was  subsequent y 
8et  aside,  the  following  issues  were   filed  by   the  Court  on  16th 
February  1904  : — 

Is  the  suit  barred  by  SectioD  43  ? 

Onus  on  defendant. 
Was  defendant  No.  5  not  a  partner  with  other  defen- 
dants in  the  cloth  business  ? 

Onus  on  defendant. 

(3)     T)id    defendant     No.    &'b    share   in  the    ^n«Jj 
}        cease   in  1898  and  was  plaintiff  informed  thereof  ? 
Onus  on  defendant. 


(1) 
(2) 
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(4)     If   defendant    No.   5  was   a  partner,  was  the  balance 
struck  and  the  amount  due  as  alleged  ? 

Oii-tin  plaintiff  , 
Issues  5  and  6  are   now    immaterial  and   are  therefore  omit- 
ted.    On  the  same  date  plaintiff  was  directed  to  file  full  account? 
from    1895,  and    the  hearing    was  then  adjourned  to  19th  March 
next  for  recording  evidence. 

On  19th  March  it  appeared  that  defendant,  Hashmat  Ali, 
had  summoned  no  witnesses  but  had  put  in  lata  an  application 
for  interrogatories  to  witnesses  in  Bijnonr,  which  was  refused 
for  reasons  unnecessary  to  mention,  and  the  case  was  then 
adjourned  to  26th  April  following  for  evidence. 

On  the  26th,  plaintiff  examined  his  Muw'm  and  Karim 
Bakhsh,  defendant  No.  2,  as  his  witnesses  to  prove  issue  No.  4, 
onus  of  which  lay  on  him.  Karim  Bikhsh  w  is  cross-examined 
at  some  length  by  the  pleider  for  defendant  5,  and  stated  that 
defendant  5,  Hashmat  Ali,  was  a  partner  in  the  firm  since  1895 
in  every  business,  that  he  had  invested  nnney  ia  the  shop  and 
looked  into  the  accounts  relating  to  profit  and  loss,  but  that  his 
name  was  not  in  the  shop  and  ha  was  a  slaeping  partner  (shikmi 
sliari'k).  Plaintiff  was  then  examined  as  a  witness  for  defen- 
dant 5,  and  swore  that  defendant  5  w  is  a  partner  in  the  firm  of 
Mahbnb  Bakhsh  Karim  Bakhsh  all  along,  that  he  had  never  told 
plaintiff  that  he  had  ceased  to  be  a  partner  and  that  plaintiff 
advanced  the  monies  because  of  confidence  in  defendant  No.  5, 
who  was  better  off  than  the  other  defendants.  In  re-exmination 
plaintiff  reiterated  that  he  knew  that  Hashmat  Ali,  defendant  5, 
was  a  slu'hni  sharik. 

Sbafkut  Ali,  another  witness  for  defendant,  was  then  sworn, 
but  liefore  his  examination  commenced,  he  as  well  as  the 
remaining  witnesses  wore  abandoned  by  the  defendant,  on  the 
ground  that  the  plaintiff  had  admitted  that  Hashmat  Ali  was  a 
shihni  sharik.  It  is  thus  clear  that  all  along  the  cross-exami- 
nation for  defendant  5  was  directed  to  prove  that  he  was 
merely  a  sleeping  partner,  a  fact  which  was  admitted  as  true  by 
his  co-partner  defendant  No  2,  ns  well  as  by  the  plaintiff  in  their 
depositions.  The  word  nsed  in  vernacular  is  shikmi  sliariki 
which  was  translated  by  the  Judge  recording  the  evidence  as 
meaning  a  sleeping  partner.  Bat  if  there  wrre  any  room  for 
donbting  the  sense  in  which  the  word  was  nsed  in  this  cnse,  it  is 
rendered  absolutely  clear  by  the  detailed  description  given  by 
Karim  Bakhsh,  witncqs,  "  that  Hashmat  Ali  was  his  pirtner  in 
"every  business,  that  he   had   invested  money  in  the  shop  and 
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Mocked  into  accounts   of profit and  loss,    but  his   name  was  not 
••in   the  BhoP,   nor  be    worked  the  shop."     The    case  was  then 

annearins  as  a  witness  being  suspidoas,    but  cnac    «    j 
ft  was"  not  a   partner   after    1898    as  contended,    -t,l    he  was 
awe   as   no   notice  of    withdrawal  was  given  to    ptamhl   who 
knew  that  he  was  a  par.ner   and    pressed  that  he  continued  to 
be  so. 

These   findings    are   contested  in    appeal    filed  on   behalf  of 
HashlatAli,   defendant,   bnt   it  may  here  be  noted  that  grounds 
No,    3   and  8  were   abandoned  in    argument  by  the  counsel  for 
^llant.and     that   it  was   not    contended    that  appe.lant  was 
partner  only  in    oil,   paint  and  «*  and    not  in  cloths  or.ginaly 
stated  in  the  written    pleas.     The    contents  could  not  possibly 
be  supported  in    face   of    the    appellant's   own  letter,  dated    M 
February  1896,  and  the  allegations  made  in    paragraph  1  ot  A.s 
plaint  filed  against  his  co-partner  for  rendition  of  accounts  in  the 
Muradabad   Court   on    30th    January    1902.     The    main    point 
pressed   in  his   opening   argument  by   the  counsel    for  appellant 
was  that  the  partnership  had    ceased  in  1898,  and  that  the    D,s- 
Trct  Judge  was  .wrong  in  finding  that  it   was  necessary  to  give 
notice  of   dissolution  to    plaintiff  in    order    to   re  .eve  defendant 
*«,m  his  liability   for  the  claims.     Bat  in  reply  to  argument  for 
Zet  ondent  [hat  under  section  109,   Act  I  of   1872,  the    .*. 
Uy  on    he  defendant  to  prove  that  he  had  ceased  to  be  a  partner 
n     1898,    it   was   further   contended    by    the    counse     for  the 
lel.an    that  the  partnership    was  limited     to  a  l.ab,  ty  for  Rs. 
JoOand   that    defendant  was    not  a    full    partner,    but  only  a 
sKkmi    Blank  or   Bnb-partner. 

TaW  up  the  last  contention  as  first,  it   appears  to  me  that 
,heanPella"ntwasnot   competent  to   urge    any    such  content-oo 
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in  his  reply.  No  snggcs  Hon  was  nade  throughout  the  proceed- 
ings in  the  Lower  Court  that  the  partnership  was  limited  to  a 
liability  for  Rs.  8,000  only  or  that  the  defendant  was  a  mere  sub- 
partner.  Nor  is  there  any  indication  of  any  such  plea  contained 
in  the  grounds  of  appeal  filed  in  this  Court.  It  was,  therefore, 
not  open  to  appellant  to  raise  an  altogether  new  contention 
involving  qucstiors  cf  fact  in  reply  to  legal  arguments  urged  for 
the  respondent.  But  moreover,  either  contention  is  absolutely 
unsupported  on  the  record  and  is  diametrically  opposed  to 
appellant's  own  letter,  dated  1st  February  1896,  and  his  admis- 
sion in  the  suit  filed  by  him  for  rendition  of  accounts  in  the 
Court  of  the  Suboidinate  Judge  at  Muradabad  on  30th  June 
1902  and  hii  written  pleas  in  the  present  suit.  In  his  letter, 
dated  1st  Febraary  1896,  addressed  to  Mahbub  Bakhsh,  defen- 
dant No.  1,  Hashmat  Ali,  appellant,  resentsd  and  repudiated  the 
suggestion  that  he  was  entitled  to  receive  only  a  fixed  amount  of 
profit  on  Rs.  8,000.  He  relied  upon  an  agreement  that  "  profits 
"  or  loss,  whether  more  or  less,  would  be  adjusted  at  the  end  of 
"  every  year  and  fhared  accordingly,"  and  complained  that  the 
account  of  profits  and  loss  on  purchase  of  cloth  had  not  been 
given.  He  expressed  his  determination  "  to  share  the  profits 
"  or  losses  consequent  on  the  agreement,  no  matter  whether  the 
u  profits  double  the  principal  or  the  wh-le  thing  results  in 
"  entire  loss  and  demanded  a  correct  account  of  trade,  affirming 
'  that  Rs.  75  per  Rs.  1.000.  as  lixol  beforehand,  was  absolutely 
"  illegal  according  to  Muhammidan  Law,  being  interest,  and 
"  that  the  profits  or  losses  (as  the  casa  here  is)  accruing  from  tho 
"  disposal  of  mercantile  goods  purchased  for  lis.  8,000  were 
"  providential."  It  appears  to  me  that  the  position  as  adopted 
and  displayed  in  this  letter,  was  chosen  deliberately  and  that  the 
allusion  to  the  verdict  of  Doctors  of  Muhammadan  Law  was 
quoted  simply  as  an  authority  to  support  the  position  so  taken 
up. 

I  fail  to  find  any  suggestion  in  this  letter  that  Hnshmat  Ali 
was  a  sub-partner  or  that  he  had  entered  into  partnership  with 
a  limited  liability  only,  or  that  heintendel  to  continue  his 
dam  position  as  a  mere  creditor  of  the  firm  and  not  its  partner. 
He,  nodoubt,  attempted  to  confuse  matters  in  his  plaint  institut- 
ed on  30th  June  1902  for  accounts  in  the  Court  of  Subordinate 
Judge  at  Muradabad,  but  ultimately,  as  pointed  out  by  the 
Subordinate  Jndge  in  b  be  admitted  "  tho  contract 

"  as  to  payment  of  Rs.  75  per    lis.    1,000    was  put  an  end  to  and 
that  it  w.is  agreed  that  ho  shall    share     is  partner  in  the  profit 
"or  loss  of  the  busiuess,  as  the   case  may  ba,  from  the  beginuing 
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«  of  1895  »     It  was  not  then  asserted  thai  he  was  a  partner  with 
a  limited  liability  only  or  that  he  was  a  mere  sub-partner. 

In  his  written  picas  in  the   present  suit  defendant-appellant 
urged  that   he  was  a  partner  in  part  of   the   business,  and  when 
this  contention  had  to  be  abandoned  in  face  of  his  own  admission 
in  his  letter  and   in  his   previous   plaint,   he   developed  a  plea  in 
the  coarse  of  the   trial  and   argument  before   the    Drstr.ct  Judge 
that  he  was    a   shikmi   shtrik  only.     The   counsel   for   appellant 
contended   that   shikmi    shank    meant   a    sub-partner,   but    was 
unable  to  quote  any  authority    to  support  the  contention      Sub- 
partnership  means  a   partnership  within  a  partnership  (Lindley 
pace  133),  and  is  wholly  inapplicable  to  the  admitted  and  proved 
facts   on  the   record  in   the   present    case.     And  so  far  as  I   am 
aware  the  phrase   shikmi  shank  by  its  etymological  sense  means 
a  partner   whose   name  is  not  disclosed,    and   this  sense  exactly 
corresponds  with   the   description    given    by     Karim    Bakhsh, 
witness,  of  the  position  held  by  the  appellant  in  the  firm. 

I  would  therefore  hold  that  not  only  appellant  was  incompe- 
tent t«  raise  these  contentions  at  the  stage  at  which  they  were 
urged  by  his  counsel,  but  that  further  they  were  totally  unsup- 
ported on  the  record  and  opposed  to  appellant's  whole  conduct 
and  admissions  throughout  beginning  with  his  letter,  dated  1st 
February  1896.  On  the  main  contention  urged  in  appeal  and 
argument,  it  appears  to  me  that  the  defendant-appellant  has 
failed  entirely  to  prove  that  he  retired  from  the  defendant  s  firm 
in  1898.  The  onus  lay  on  him  on  general  principles  as  well  as 
under  Section  105,  Evidence  Act,  to  prove  his  separation  as 
alleged. 

There  is  absolute  dearth  of  evidence  on  the  record  to  prove 
R11V  such  separation,  and  appellant's  own  conduct  in  suing  for 
p'nts  and  obtaining  a  decree  lor  the  same  in  1902-03  »  against 
WB  present  allegation.  It,  was,  no  doubt,  pleaded  ,n  that  su,  hy 
other  members  of  the  firm  that  the  present  appellant,  then  plain, 

iff  had  ceased  to  have  any  c ction    mfl.hu.    business  s^ee 

1898.  But  the  plea  urged  in  that  suit  by  the  rema.n.ng  defen- 
dants  is  irrelevant  and  inadmissible  against  the.present  plamtrf, 
2  was  not  a  party  to  the  suit.  Moreover,  the  allegata 
ma.le  is  altogether  inconclusive  to  prove  that  the  partnership  was 
actually  dissolved  in  1898.  In  fact,  dissolution  was  not  even 
alleged  fhon,aud  a  pie*  that  plaintiff  had  ceased  to  have  any 
connection  with  the  business  did  not  necessarily  imply  that  he 
was  not  liable  for  the  existing  debts  of  the  firm.  The  account 
With  plaintiff    were  current    when   appellant  joined  the  farm    in 
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1895  and  have  continued  since  then.  It.  is  not  snfficieut  to 
relieve  appellant  from  his  liability  that  he  ceased  to  have  any 
Bonnection  with  the  firm  in  1898.  There  was  no  final  settlement 
of  accounts  between  the  members  of  the  firm,  aud  a  decree  for 
Rs.  1,302  was  actually  passed  in  appellant's  favour  on  20th  May 
1903,  i.  c,  about  a  year-and-a-half  after  the  striking  of  the 
balance  now  in  suit.  It  is  inconceivable  how,  under  such  circum- 
stances, the  defendant  could  claim  to  be  relieved  from  liability 
without  proving  actual  dissolution   or  his  final  separation. 

Hazari  Mid  v.  Nwrsingh  Das  (l)  was  quoted  for  appel- 
lant to  show  that  it  was  not  necessary  to  give  notice  of  dissolu- 
tion. But  the  facts  of  that  case  were  entirely  different.  It  was 
there  found,  "  the  separate  estate  was  formed  at  a  time  when 
"  it  cannot  even  be  alleged  that  the  present  decree-holders  were 
"creditors  of  the  firm."  It  was  further  found  that  the  sepa- 
ration was  carried  out  by  a  registered  deed  attested  by  respec- 
table persons  and  was  further  emphasise  1  later  on  by  proceed- 
ings in  Court.  It  was  aecordinely  held  to  be  a  bend  fide  separa- 
tion. The  facts  here  are  entirely  different.  Plaintiff  was  a 
creditor  of  the  firm  in  1898,  when  the  separation  is  alleged  to 
have  been  effected.  No  deed'  was  registered  nor  is  a  definite 
date  averred  when  appellant  retired  from  the  firm 

Ou  the  other  hand,  a  decree  was  actually  obtained  by  appel- 
lant subsequent  to  1898,  as  if  there  had  been  no  separation  then. 
It  seems  to  me  that  if  plaintiff  was  aware  of  appellaut  being  a 
member  of  the  firm  aud  acted  upon  that  impression  in  selling 
his  cloth  to  the  firm,  as  alleged  by  him,  aud  found  by  the  District 
Judge,  the  appellant  would  be  liable  for  the  claim  unless  he 
proved  that  plaiutifi  was  given  notice  of  the  alleged  separation 
in  1898.  Defendants  1 — -i  are  in  impecunious  circumstances  and 
unable  to  pay,  and  defendant  5,  who  is  in  a  position  to  pay, 
shelters  himself  under  a  separation  alleged  to  have  been  effect- 
ed privately  without  any  written  or  registered  document.  By 
Section  2G4,  Coutract  Act,  it  is  provided  that  "  persons  dealing 
"with  a  firm  will  not  bo  affected  by  a  dissolution  of  which 
"  public  notice  has  been  giveu  unless  they  themselves  had  notice 
"  of  such  dissolution." 

As  regards  old  enstumers  of  the  firm,  however,  a  general  notice 
even  is  not  sufficient.  As  pointed  out  in  the  commentary  on 
tho  Contract  Act  by  Cunningham,  pago  506,  "  An  express  or 
"  specific  notice  by  circular  or  otherwise  should  be  given.  It 
"  has  been  considered   by  the  High    Court    of   Bengal  that  such 

I1)  11  P.  R.,  l«no. 
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"an  alteration  of  tho   law,    as    the   ignoring   of  this   distinction 
«  would  involve,  cannot    have  been  intended    and  therefore  in  a 
-  oa8e  where  dissolution  of  partnership   was  advertised  in  several 
••  aew,papers,  it  was    held  that   the  defendant,   a   late  partner 
'.  still    remained   liable   to   the    plaintiff,    who,    being    an    old 
"  customer,  had    not  had  express  notice  of  the  defendant's  retire- 
«  ment.  "     But  as  pointed  out  at  page  505    of  the  same  commen- 
tary -  this    principle",    i.e.,  that    public   notice    of    dissolution 
ou-ht  to  be  given  "  has  uo  application    to  the  case  of  a  dormant 
'<  o°r     undisclosed    partner,   who  has  retired   from    the  firm,  and 
«  accordingly  it  has  been  held  that  the    liability  of  such  a  person 
'<  ceases  on   his    retirement    notwithstanding    that   no  not.ee   is 
"given.     The  question  of   notice    only  becomes  important  when 
«  the  person   sued  was  known    to  be  a   partner."     This    view  of 
law    evidently   explains   the   defendant's    anxiety  in  the  Lower 
Court  to  prove  that  he  was  a  mere  shihmi  sharik  or  dormaut  part- 
ner, while  plaintiff,  admitting  the  fact,    alleged   further  that  he 
kucw  that  defendant  was  a    partner    and  advanced   his  dealings 
on  account  of  confidence   reposed    in   defendant-appellant.     The 
District  Judge  has   decided  that   the    plaintiff   knew  that  dofen- 
dant,  Hashmat  Ali,  was  some  sort  of  a  partner  in  the  firm.     The 
counsel  for   appellant   refered  to  a    number   of  letters  addressed 
by  the  other  defendants  to  plaintiff  as  showing  that  no  reference 
was  made  in  the  correspondence  to  defendant-appellant. 

For  plaintiff  it  was  explained  that  the  letters  were  written 
on  behalf  of  the  firm.  It  is  unnecessary  to  decide  which  version 
is  true.  Defendant-appellant  was  admittedly  a  sleeping  part- 
ner and  it  is  therefore  highly  improbable  that  plaintiff  knew 
that  defendant-appellant  was  a  partner  or  advanced  his  monies 
under  that  impression. 

Beyond  plaintiff's  own  statement,  uncorroborated  by  any 
other  evidence  on  the  record,  there  is  no  proof  that  plaintiff 
knew  that  defendaut-appellaut  was  a  partner  in  the  firm.  1 
would,  therefore,  hold  that  notice  of  dissolution  was  not ,  neces- 
,,,-vtobe  given  ander  the  circumstances,  but  as  pointed  out 
already,  the°re  is  no  proof  that  the  partnership  was  dissolved  » 
1898  or  that  the  appellant,  then  separated  and  retired  .ndg 
ta  the  firm.     If  be    suffers    **•«*  *  ^"    "J^S 

895  all  then  not  only  deliberately  accepted  the  pos,  ion  o  a 
partner,  but  virtu  ,lly  forced  it  upon  the  ^  ™mbe"  ^  ^ 
fen  a.  appear,  clearly  from  hi.  letter,   dated  1st  E  ebmary  189u. 
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______^^^^^  QUO 

Since  then  his  eondacfc  has  been  altogether  evasive  and  shilly. 
flying,  adopting  all  sorts  of  ineonsistent  and  inconceivable 
portions.  Inbs  suit  in  1902  he  attempted  to  revert  to  his 
original  p0Slt,oa  by  concealing  the  true  facts,  but  then  finally 
admitted  that  he  was  a  partner  since  1895.  * 

hisnlefDg!heC0UrSe0ftbepreSentSnitL°  haa  thri^  changed 
»*P<e-,  in  Ins  written  statement,  in  the  course  of  trial  in 'he 
Lower  Court  and  in  the  course  of  argument  in  this  Court,  cla  m! 
jal;ernatejt0beapartnerin  a  portion  of  the  business,  or  a 
shtknu  shank  or  partner  with  a  limited  liability  or  a  sub-part, 
nerand    yet  has    never    ventured  to    state    on    oath  what  his 

cl  \u    u-    B.n',ndn,^«.  ™«  must  be   restricted  to  the 

case  a8  pa  by  hlm  th  Lower  Court  and  which  he  has  doubt, 
less  fade!  to  estabhsh.  Asa  dormant  partner  without  any 
poof  of  dilution  in  1698,  he  is  fully  liable  for  the  claim,  and 
I  would,  therefore,  dismiss  the  appeal  with  costs. 

I  farther  see  no  good  reason  for  allowing  the  cros*-objec- 
tiona  filed  by  the  respondent  for  interest  from  date  of  institu- 
tion of  suit  to  date  of  realisation,  and  would  accordingly  dig- 
allow  the  same  with  costs. 

Kensington,  J.-I  agree  in  the  decision  proposed  28,/,AW7,  IQfW 
by  my  leaned  colleague  that  both  the  appeal  and  cross-  ^  ^  "^ 
objection  should  be  dismissed  and  that  the  plaintiff's  costs  in 
appeal  should  be  bnxe  by  the  defendant-appelknt.  Hashmat 
Ah  has,  to  a  large  ex-ent,  put  himself  oat  of  Court  by  not  him- 
eif  going  into  the  witness-box,  or  even  calling  evidence  after 
W0 plaintiff  had  been  examined  as  his  witness. 

Appeal  dismissed. 


No-  76. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  lal  Chand. 

AZIZDLRAHMA^-fPLA.NTiFO.-PETITIONER, 

J 

'HR  DOMBAY-BARODA  AND  CENTRAL  INDIA  RAILWAY    [  Rimsi0N  SlDB 
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_    Plaintiff  at  Colaba  *«-.  ^^rVSJfftS 

lhe  Railway  officials  and  obtannng  .  receipt  to :  U*^  „  ^^  .. 

only  six  P«^t^tf^^pSUS«»tanta  of  the  missing 
send  a   written  statement  of  the  descripi  ^  bq 

^age  to  the   District  Traffic  Supenn  end  ^    ^  l^  of  receipt; 
failed  to  comply  with  condition  4  of    h     condU  ^  d  ^ 

atColaba. 

*«,  *at  be  was  not  barred  from  claim* g  eo^on  *  any- 
^  contained  in  said  condition £  J*  ««  -  ^  ^  author. 
laws  can  be  framed  only  under  SecUon  54    1)  tQ  ^  „  fe_ 

izes  the  framing  of  rules  cons^se ntwifcto  ^  ^  not  consi3t6I1t 

eeiving,  forwarding  or  dehve y      tfar      -   0  ^ 

with  Section  77  aforesaid  and  it  leal,  wh  ^    ^^ 

Hnalt  with  bv  bye-laws  under  Section  54  (1).     me    con 
SI  I,  ofVe  raUway  administration  and  is  not  enforceable. 

•  •      nf  fh,  order  of  Maulvi  Muhammad  Bussam, 

Shah  Nawaz,  for  petitioner. 
Morton,  for  respondent. 

„,        ' \  of  law   involved  was  referred  to  a  Division  Bench 
byJer;-;-rofthelearnedJttdgein  Cha.be      - 

7  ,  i„mv  order  dated  5th  January 

1907)  the  ^^™lhe  plaintiif  has  proved  that  he  duly 
enquiry    reports    that    {l)  I  ??  ^  u0  o£  Act  IX  of 

complied  with  the  f7«%*  ^  Bhow  that  he  sent  a  state- 

argU  4.     __:|.     ia       one     in    respect     of 

W  «"*    'J'    TllU  ..t  ^  da^e.  for  to 

T'T",,,.  ^ .«»»«,  .»H  ™der  tbe 

,     It  for  con.,»»atior.  for  mere  m-l*-!  °! 
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v.  The  Bengal  and  N.-W.  Railway  Company  (1),  and 
Moti  Earn  v.  East  Indian  Railway  Company  (3), 
and  references  is  made  to  Articles  30,  31  of  the 
Limitation  Act ; 

(6)  that  the  suit  being  of  the  nature  described  in  para- 
graph (a)  above,  the  conditions  laid  down  in  para- 
graph 3  have  no  relevancy  and  cannot  bar  plain- 
tiff's right  to  compensation,  even  if  such  conditions 
wore  not  complied  with  ; 

(c)  that  even  if  it  be  held  that  the  suit  is  one 
falling  under  Section  72  of  the  Indian  Railways 
Act,  1890,  the  plaintiffs  are  entitled  to  succeed  in- 
asmuch as — 

(i)  condition  No.  4  of  page  3  is  unreasonable  and  ultra 
vires.  See  Sohin  Singh  Eotary  v.  Secretary  of  State 
for  India  (s), 

(ii)  plaintiff   duly  complied  with  the    condition  when  he 
furnished    the    District   Traffic    Superintendent  of 
the   East  Indian    Railway   with  a  list  of   the   con- 
tents of  the  non-delivered   packages     (reference   is 
made   to  Pcriannan  Clietti  v.  South  Indian  Railway 
Company  (*),  The  Secretary  of   State  for  India  in 
Council    v.    Dip    Chand   Poddar    (5),     in     support 
of    this    argument,    but   it    is   admitted    that   in 
The   East   Indian   Railway  Company  v.  Jethu  Mall 
Ramanand  (6)  a  contrary  view  was  taken),  and 
(Hi)  the   plaintiff     shortly    after   the   institution  of   the 
suit  furnished  the  District  Traffic   Superintendent 
of  the  defendant   Company   with  a  detailed  list   of 
the  articles. 
Mr.  Morton  for  respondent  joins   issue  with  the  petitioner's 
counsel   on    all     these   points,     but    both    learned   counsels   are 
agreed     that   the    questions    involved   are  of   such   importance 
that   an   authoritative   decision   of   a   Division   Bench   is  called 
for.     I  quite  agree  and  I  accordingly  refer  tho  case  to  a  Division 
Bench. 

The  judgment  of  the  Division  Bench  was  delivered  by 

Johhstobb,  J.— Plaintiff   in   this  case  travelled  from  Colaba  jo/l  j  ,    190- 
to  Delhi  on  29th  April  1905.     He  took  certain  articles  with  him 

(')  8  P.  R.,  1897.  (4)  I.  1.  R„  XXII  Mad,,  137. 

(*)  108  P.  B.,  1906.  (6)  1.  L.  R.,  XXIV  Calc,  306. 

(')  I.  L.  R.,  XXXI  Calc,  951.    (*)  I.  L.  R.,  XXVI  Bom.,  669. 
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fa,  the  carriage  and  banded  others  to  the  guard  after  duly 
booking  them  and  paying  for  their  carriage.  The  receipt 
Riven  to  him  shewed  that  the  packages  with  the  guard 
numbered  seven,  and  I  take  this  as  settled,  though  it  was  con- 
tended  below  by  the  defendant,  the  Bombay -Baroda  and 
Central  Iudia  Railway  Company,  that  only  6  packages  were 
so  handed  over.  The  Lower  Court  has  found  the  packages 
were  seven,  and  in  revision  I  do  not  think  defendant  ha, 
shown  sufficient  reason  for  our  intefering  with  this  finding. 

The  Lower  Court  (Small  Cause  Court,  Delhi)  came  to  a  curious 
conclusion.  Having  held  that  plaintiff  gave  seven  packages  to 
the  guard,  and  received  back  only  six,  it  ruled  that  he  had  not 
proved  to  what  damages  he  was  entitled  and  so  dismissed  the 
suit,  hut  wihout  costs. 

The  revision  filed  by  the  plaintiff  came  before  a  Judge  in 
Chamber  (Hon'bte  Mr.  Justice  Rattigan),  who  pointed  out  the 
illogical  nature  of  the  Lower  Court's  decision  and  also  held 
that  plaintiff  had  sufficiently  proved  loss  to  the  extent  of 
Rs  349  and  in  this  finding  I  fully  agree,  for  the  reasons  given 
by 'the  learned  Judge,  who  thereupon  remanded  the  case  for 
enquiry  and  report  upon  the  issues  :- 

(a)  Whether  plaintiff  complied   with    the     provisions   of 
()        Section    77  and  Section  140,  Act  IX   of  1890? 

m  Whether   plaintiff  complied    with   the  condition    4  of 
{)        the  conditions  on   the  back  of  tho  railway  receipt 
aforesaid  ? 

;rj;uirs,rd:;s » ■»  ^- -- 1::: !:,::.:. "':<.: 

d.livery  is  taken  and  Rattigan,   J.,    ne  sa  aforesaid   condition 

that  a  written  stale-  „i„;ntiff    had    not     complied    vmIU   one 

went  of  the  descnp-  that  planum  consideration     the     arguments    of 

tion  and  contents  of  4>  and   then    he  took   into     cons 

the    articles    missed         .         ,    onn_-pi — 

«J£JK%^*:Zl  —  being    for  damages  for   non-delivery 

Sfhsi°pe,r  0{  g  8  and  not  for  loss*  or  inpry  to  good,  was  a  claim 
dent  of  the  District  *  f°™  ,.  Oontraot  Act,  1872.  and  not  under  Act  IX 
in  whkh  the.  for-  under  the  Indian  ^on  iu  the  poaition  not  merely 
warding  or  receiving  q{  1890(   an(j  so  the  defendantjvaaju 

otherwise  afW -—T-^T^T^d^^  loss'  ^struction 

way   Company    will       *  Section  72,  Act  ia  PJ™> 
be  freed  from   res-       deterioration  only. 
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of  bailer,  Section  72,  Act  IX  of  1890,  bat  of  insurer,  cf. 
Changa  Mai  v.  The  Bengal  and  N  -W.  Railway  Company  (l),  and 
Moti  Bain  v.  East  Indian  Baihc ay  Company  (2)  ; 

(2)  that  the  conditions  on  back  of  railway  receipt  are 
therefore  irrelevant   and   do  not  govern  the  case  ; 

(3)  that  even  if  Section  72,  Act  IX  of  1890,  does  apply, 
plaintiff  is  entitled  to  succeed  inasmuch  as  — 

(i)  condition  4  of  the  receipt  is  unreasonable  and  ultra 
vires,  Jalim  Singh  Eotary  v.  Secretary  of  State  for 
India  (3)  ; 

(ii)   in  any  case  plaintiff,  when  he  sent  the  list  required  by 
condition   4   to  the   East  Indian  Railway,  complied 
with  the  condition  ; 
(Hi)  plaintiff  soon  after  institution  of  suit  sent  the   required 
list  to  District   Traffic   Superintendent,    defendant 
Company  ; 
The  points   raised  being,    in  view  of  the  authorities,  difficult 
and   doubtful,   the     learned     Judge    referred    the     case  to     a 
Division   Bench,   and  we  have  now  heard  arguments  and  arrived 
at  a  conclusion. 

I  have  no  hesitation  in  ruling  that  plaintiff  has  not  complied 
with  condition  4.  He  certainly  did  not  forthwith  scud  to  the 
District  Traffic  Superintendent  of  the  defendant  Company  "  a 
written  statement  of  the  description  and  contents  of  the 
articles  missing",  and  it  seems  to  me f utile  to  argue  that 
the  sending  of  such  a  statement  to  the  East  Indian  Railway 
Company,  even  if  done  forthwith,  was  a  compliance  with 
condition,  for  it  cannot  have  the  intention  of  the  framers 
of  the  condition  that  the  sending  of  the  required  statement 
to  the  Company  not  to  be  held  liable  and  not  sued  would 
suffice. 

To  proceed,  in  my  opinion,  the  case  is  governed  by  the 
Railways  Act,  and  not  by  the  Contract  Act.  No  doubt,  in 
Changa  Mai  v.  The  Bengal  N.-W.  and  Railway  Company  Q),  it 
was  ruled  that  negligent  misdelivery  to  the  wrong  person  is  not 
"  loss  ",  and  so  a  Suit  based  on  such  misdelivery  is  not 
affected  by  the  6  months  rule  in  Section  77,  Act  IX  of  1890. 
But  in  the  present  case  there  has  been  loss,  and  no  proof 
is  given  or  allegation  made  of  misdelivery.  Equally,  in  my 
opinion,   Moti   Ram  v.  East   Indian  Railway   Company  (■),  does 
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not  shew  that  the  case  is  governed  by  the  Contract  Aot.  I 
am  unable  to  see  in  that  ruling  any  dictum  that  has  any 
real  bearing  on  the  point. 

The  only  question  remaining  then  is  whether  condition 
4  aforesaid  is  enforceable  or  not.  It  is  a  rule  or  bye-law  duly 
sanctioned  by  the  Governor-General  in  Council,  and  published  in 
the  Gazette,  made  under  Section  54  (1)  of  the  Railways  Aot, 
which  runs  thus  : — 

■  Subject  to  the  control  of  the  Governor-General  in  Coun- 
«  oil,  a  Railway  Administration  may  impose  conditions,  not  in- 
«  consistent  with  this  Act,  or  with  any  general  rule  thereunder 
"  with  respect  to  the  receiving,  forwarding  or  delivery  of  any 
«  animals  or  goods."     Section  77  of  the  Act  runs  thus :- 

«  A  person  shall  not  be  entitled  to  compensation  for  the 
«  loss  destruction  or  deterioration  of  animals  or  goods  delivered 
«  t,o  'be  so  carried,  unless  his  claim  to  compensation  has  been 
«  preferred  in  writing  by  him  or  on  his  behalf  to  the  railway 
"administration  within  6  months  from  the  date  of  the  delivery 
«  of  the  animals  or  goods  for  carriage  by  railway. 

It    seems    to  me  on    a  comparison    of    these  two  sections 

that  in  making  the  bye-law*   under   consideration   the  railway 

has     imposed   a  condition    inconsistent    with    the    Act.     Un- 

der   the  Act  itself  the  only  condition  precedent  to  the  successful 

claiming  of  compensation  for  loss  of  goods  made  over  to  a  railway 

for   carriage,  is  a  written  submission  of  claim  within  6   months 

of   delivery  to     the    railway    By    making   the  bye-law     the 

railway  says  to  the  public:     "  Even  if   you  make   your  cU.ni 

«  in  writing  within   6  months,  yon   can  get    no    compensation 

"unless  you  have  forthwith,   i.  «.,  immediately   upon  the  loss, 

"sent   a  detailed   list    of    the   contents   and     so    forth  to   the 

«  District  Traffic  Superintendent."    In  my  opinion  th.s  amounts 

to   a   repeal  of  Section  77  and  the  substitution  of  an  inconsistent 

provision  in   its   place.     It   is   easy   to   understand   themotive 

and   purpose  of  the  bye-law  :  had  it  been  incorporated  ,n  Section 

77   by  tne   Legislature,    no  one  could   have   said  it  was  unfair 

or   unreasonable,  provided    always  "forthwith"    be    taken  to 

mean  "within    a    reasonable  time",    for   it    is   obv,ons  that 

Section   77   by  itself   is   no   sufficient    safeguard   against    con- 

cocted  claims,   but  to  my  mind  it   is    clear  that   Section  54(1) 

of  the  Act  does   not   authorise   tho   framing   of    such  a  bye- 

law  as  this. 

If  another  part  of  Section  54  (1)  be  looked  t     he  matter 
b.c^mesjt^cUar^^ 

»  See  margin,  page  366. 
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by  bye-law  are  conditions  with  respect  to  tbe  "  receiving, 
(forwarding  or  delivering  "  ol  articles.  Can  it  be  said  tbat 
a  bye-law  prescribing  what  the  consignor  or  consignee  is  to 
do  after  the  goods  are  lost  comes  within  these  words  ?  Cer- 
tainly not. 

In  connection  with  the   general  question  of  the    meaning  of 
Seotion  54(1)  and  Section  47   of    the    Railways    Act— the   latter 
being   a  section  authorising   the  making  of    rules   consistent   with 
the  Act  for  various  purposes— the  authority  Jalim  Singh  Kotary  v. 
Secretary  of  State  for    India   (l),     mentioned    above,     has     my 
concurrence  and  approval.   The  question  for  decision  there  wa8  the 
enforceability  of  tbe  first  of  the  conditions  or  bye-laws  under  Sec- 
tion 54  (1)  in  regard  to  liability  of  the  railway  to  a  consignor.     It 
was  held  that  it  was  unreasonable  that  the  railway  should   receive 
goods  for  carriage,  but  not  be  liable  unless  and  until  it  had  given 
a  receipt  to   the   consignor,    and     that  it     was    ultra  vires   of 
the  railway   to   make  a   rule   under    which  in    an  unreasonable 
way   the  railway's   duties  as  bailee    were  qualified  and  limited. 
In  tbe    present  case  I  do    not   see    that   the   bye-law    (4)    is 
per  se  unreasonable,  but   I  find  it  ultra  vires  on  another   ground. 
The  ruling  in    The    East  Indian  Eailway  Company    v.   Jeth   Mull 
Bamanand    (2),   referred  to  by  defendant  Company's  pleader,  does 
not  seem  to  me  at  all  in  point.     It  »vas  found  there  that  no  suffi- 
cient notice  under  Section  77   and  Section  140  of   the  Act   had 
been  given,  and  the  natural  result  followed. 

I  would  rule,  then,  that  condition  4  aforesaid  is  illegal 
and  unenforceable  and  1  would  accept  the  revision  and  give 
plaintiff  a  decree  for  Rs.  349  with  costs  throughout.  (I  can 
find  no  proof  of  the  additional  Rs.  28  asked  for  and  would  leave 

it  nut.) 

Application  allowed. 

No.  77- 

Before  Mr.  Justice  Sliah  Bin. 

BHAO  SINGH  AND  OTHERS,— (Plaintiffs),— APPELLANTS, 

Versus 

NAZIR   AND  ANOTHER,— (Defendants) -RESPONDENTS. 

Civil  Appeal  No.  974  of  1905. 

Compromise  o/ suit  -Compromise  must  relate  to  the  relief  claimed -Civil 
Procedure  Code,  1882,  Section  375. 

Held,  that  under  Section  375  of  the  Code  of  Civil  Procedure  a  Court  U 
not  competent  to  pass  a  decree  in  terms  of  a  compromise  which  embodies 

(')  I.  L.  R.,  XXXI  Cole,  951.      CO  I.  L.R.,  XXVI  Bom.,  609. 
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reliefs  beyond  the  scope  of  the  subject-matter  of  the  suit  and  which  could 
not  have  been  claimed  or  granted  in  the  suit  as  framed. 

Under  such  circumstances  the  course  laid  down  in  Muthv,  Vijaya 
naghunatha  Udayava  Tevar  v.  Thaudava>aya  Tambiran  ll),  should  be 
adopted,  i.e  ,  that  the  Court  should  inform  tho  parties  that  the  terms  of  the 
compromise  could  not  be  embodied  in  the  decree,  and  if  it  appeared  that  the 
compromise  was  arrived  at  conditionally  upon  its  being  incorporated  in 
the  decree  to  proceed  with  the  suit. 

Venkatappa  Nayanim  v.  Thimma  Nayanim  (,«),  followed. 
Puma  Chandra  Sarkar  v.  Nil  Madhub  Nana*  (3),  distinguished. 
Miscellaneous     further      appeal    from      the     order      of     A.     E. 
Martineau,  Esquire,  Divisional  Judge,  Lahore  Division,  dated 
1th  August  1905. 
Lacbmi  Narain,  for  appellant. 
Bhagwan  Das,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
Shah  Din,  J.  — The  facts  of  this  case  are  comparatively  simple 
and  are  as  follows :— 

On  14th  February  1903  one  Kesar  Singh  mortgaged  90 
Icanals  15  marlas  of  his  ancestral  land  to  the  respondent  Nazir, 
for  Rs.  400.  On  20th  April  1903  the  sons  of  Kesar  Singh,  the 
plaintiffs-appellants,  brought  a  suit  against  the  mortgagee  for  a 
declaration  that  the  mortgage  in  question  shall  not  affect  their 
rights  of  succession  to  the  mortgaged  property  after  the  death  of 
their  father,  the  mortgagor.  On  15th  April  1904,  the  parties 
came  to  terms  and  filed  a  ratinama  in  Court,  by  which  it  was 
agreed  that  the  plaintiffs  were  to  pay  Rs.  400  within  one  week 
to  tho  mortgagee  and  to  take  possession  of  the  mortgaged 
property.  Upon  this  the  Court  passed  a  decree  in  favour  of 
the  plaintiffs  for  possession  of  the  land  in  accordance  with 
the  compromise. 

The  mortgagee  appealed  to  tho  Divisional  Judge,  urging 
that  as  tho  plaintiffs'  suit  was  one  merely  for  a  declaration  of 
the  invalidity  of  the  mortgage  so  far  as  it  affected  the  plaintiffs' 
reversionary  rights,  the  Court  of  first  instance  was  not  compe- 
tent to  pass  a  decree  for  possession  of  the  land  in  plaintiffs' 
favour.  The  Divisional  Judge  held  that  as  the  compromise  arrived 
at  between  the  parties  was  wider  in  its  scope  than  the  mere 
adjastment  of  tho  plaintiffs'  claim,  and  as  the  decree  based 
upon  the  compromise  did  not  therefore  "  relate  to  the  subject- 
mutter   of  the  suit"  within  the  meaning  of  Section  375,  Civil 
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Procedure  Code,  an  appeal  lay  from  the  said  decree.  He  further 
held  that  the  Firit  Court  was  in  error  in  passing  a  decree  for 
possession  of  the  land,  since  un^er  Section  375  it  could  pass  a 
decree  in  accordance  with  the  compromise  only  so  far  as  it 
related  to  so  much  of  the  subject-matter  of  the  suit  as  was 
dealt  with  by  the  compromise.  He  therefore  set  aside  the 
decree  and  remanded  the  case  under  Section  562,  Civil  Pro- 
cedure Code,  for  decision  on  the  merits  in  accordance  with  law. 
The  plaintiffs  have  lodged  an  appeal  in  this  Court,  and  on  their 
behalf  it  was  contended  (1)  that  no  appeal  lay  to  the  Divisional 
Court  from  the  decree  of  the  First  Court,  which  having  been 
passed  in  accordance  with  a  lawful  compromise  was  final  under 
Section  375,  Civil  Procedure  Cede  ;  (2;  that  Ihe  subject-matter 
of  the  suit  was  land,  and  that  therefore  the  compromise  under 
which  the  plaintiffs  were  to  take  possession  of  it  on  payment 
of  Rs.  400,  the  mortgage  money,  related  to  the  subject-matter 
of  the  suit  ;  and  (3)  that  the  parties  were  at  perfect  liberty  to 
come  to  any  terms  they  pleased,  and  that  the  Court  in  which 
tho  compromise  was  filed  was  bound  to  pass  a  decree  in  the 
terms  of  that  compromise. 

After  giving  my  best  consideration  to  the  matter  and  re- 
ferring to  the  authorities  cited  ou  both  sides,  I  think  that  the 
above  contentious  must  fail.  It  is  clear  that  Kesar  Singh,  the 
father  of  the  plaintiffs,  being  alive,  the  latter  could  not  sue.  for 
possession  of  tho  land  mortgaged  by  Kesar  Singh  :  all  that  they 
could  claim,  and  in  fact  all  that  they  did  claim,  was  that  the 
mortgage  by  Kesar  Singh  shall  not  affect  their  rights  of  inherit- 
ance  after  Kesar  Singh's  death.  It  is  manifest,  therefore, 
that  the  subject-matter  of  the  suit  as  brought  was  not  land 
(as  the  pleader  for  the  appellants  tried  to  argue),  but  the 
plaintiffs'  right  to  have  the  mortgage  of  the  laud  by  their 
father  declared  void  and  ineffectual  so  far  their  rights  of 
succession  were  concerned.  The  compromise  and  the  decrco 
passed  in  accordance  therewith  were  not  limited,  and  did  not  relato 
to  that  matter;  in  fact  they  clearly  went  beyond  the  rolief 
which  was  claimed,  and  could  be  claimed,  by  the  plaintiffs  ; 
in  other  words,  they  awarded  to  tho  plaintiffs  possession  of  the 
land  to  which  obviously  they  were  not  entitled  in  the  lifetime 
of  their  father.  Hence,  the  decree  did  not  "  relato  to  so  much 
"of  the  6ubject-matter  of  the  suit  as  was  dealt  with  by  the 
"compromise,"  and  was  not  final  within  the  purview  of  Section 
375,  Civil  Procedure  Code.  An  appeal,  tberefoie,  lay  frjm  it 
to  the  Lower  Appellate  Court. 
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"the  Validity  of  the  kabuh'at  is  concerned.  The  other  terms 
"  of  the  decree  are  concessions  in  favour  of  the  respondents 
"and  he  would  not  wish  them  to  be  strnok  out  while  the 
"  validity  of  the  hthnliat  is  affirmed  as  we  think  it  must  be." 
The  other  learned  Judge  who  was  a  member  of  the  Division 
Bench  (Mr.  Justice  Ghose)  said  : — 

"  The  decree  affirms  the  kabuh'at  for  the  enforcement  of 
"  which  the  suit  was  brought  by  the  plaintiffs,  and  in  the 
"  second  place  it  refers  to  various  other  conditions  which  tbo 
"  parties  agreed  to  in  respect  of  other  lands  not  covered  by  the 
''kabuliat.  It  seems  to  me  *  *  *  that  these  other  conditions 
"  were  either  the  consideration  for  the  affirmance  of  the  kabuliat 
"  for  which  the  suit  was  brought,  or  they  were  conditions 
"  independent  thereof.  In  the  6rst  mentioned  case,  the  whole 
"  of  the  conditions  must  be  incorporated  in  tho  decree  ;  in  the 
"  other  case,  the  decree  *  *  *  so  far  as  it  incorporates  only  tho 
"  first  condition,  namely,  as  to  the  kabuliat,  must  be  upheld 
"  and  therefore  the  portion  of  the  decree  incorporating  the  other 
"  conditions  may  be  regarded  as  surplusage.  But  the  decree 
"  cannot  bo  regarded-as  ultra  vires  simply  because  the  other 
I  conditions  were  iaseited  in  it." 

From  the  above  quotations  it  is  abundantly  clear  that  what 
Iras  actually  decided  by  the  learned  Judges  was  that  the  com- 
promise decree  was  a  good  one  so  far  as  it  related  to  the  validity 
Of  the  kabuliat,  which  was  the  subject-matter  of  the  suit,  and 
that  the  other  terms  embodied  in  it,  if  not  mere  surplusage, 
were  to  be  regarded  simply  as  the  consideration  for  the  affirmance 
of  tho  kabuliat,  and  therefore  part  and  parcel  of  the  relief 
bought  by  the  plaintiff  and  granted  by  the  Court.  It  is  also 
Worthy  of  note  that  the  compromise  decree  was  objected  to 
in  the  High  Court,  not  by  the  plaintiffs,  who  had  agreed  to 
fcbe  insertion  in  the  compromise  and  in  the  decree  of  conditions 
relating  to  lands  not  covered  by  the  kabuliat,  but  by  the  defen- 
dant who  was  clenrly  bound  (as  the  learned  Judges  held  he 
was)  by  the  decree  so  far  as  it  related  to  the  validity  of  the 
hibuliat  then  in  question.  That  decixion  is,  therefore,  clearly 
distinguishable  from  the  present  case  in  which,  as  observed 
above,  the  decroe  docs  not  relate  to  tho  subject-matter  of  tho 
(•nit  at  all,  but  relates  to  a  matter  wholly  extraneous  to  the 
relief  siu'-'htl-y  the  pl.iiut.ilVs. 

For  the    reasons  given  above,  I  am   clearly  of.   opinion    that 

the  Court  of   fust    instance  was   not  competent    nnder  Section 

ivil  Procedure  Code,  to  pass  a  decree  in    plaintiffs'   favour 

for  possession   of  the"  mortgaged  land    in   accordance   with    the 
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eo.pronn.se,  and  that  an  appeal  lay  therefrom  to  ^  "£*£ 
J  J„e.  I  further  agree  with  the  learned  Judge  that  the  pro 
p^on.se  for  the  First  Court  toadopt  in  the  circumstances  was, 
I  laid  down  iuMvthuVijaya  Uaghunaiha  Ud;yava  Tej  v 
Tharidavaraya  TamUran  <?),  to  inform  the  parttes  that  the 
te,m3  of  the  compromise  could  not  be  embodied  in  a  decree 
ai,d  if  it  appeared  that  the  comprom.se  was  armed  at  condi 
Lally  upon  its  being  incorporated  in  the  decree,  to  proceed 
with  I  be  suit.  . 

The   appeal  the  r,  fee  fails  on  all  (be  points  and  u,  itaaMrf 

with  costs.  . 

Appeal  dismissed. 

No-  78- 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  and  Mr. 

Justice  Chevis. 

SHIB  RAM  AND  OTBERS,-(Defendants),— 

(  APPELLANTS, 

Apellate  Side.     \  Versus 

[  SHIB  SiNGII  AND  OTHERS  -(Plaintiffs),-RESP0NDENT3. 
Civil  Appeal  No.  553  of  1907. 
Oastom-Alienatiov-AHenaUon  by  tcmless  proprietor- Assent  by  reversioner 
-  Locus  standi  of  the  sons  of  such  reversioner  to  contest  such  alienatUp. 

Bell  that  a  reversioner  is  competent  to  give  his  assent  to   an  alienation 
of   ancestral  land   by  a  sonless   proprietor   even   after   he  has  contested   the 
validity    of  that    alienation  and  obtained   a  decree,  and  that  such   assent  !3 
binding  on  his  sons  and  on  all  reversioners  more  remote  than  himself. 
Iota  v.  Abdulli  {-),  distinguished. 
Kaman  v.  Muhammad  Ali  <?),   referred  to. 

Further    appeal    ft (he  decree   of  Major    G.   C.  Beadon, 

Divisional  Judge,  Soshiarpur  Division,  dated  6th  February  1906. 
Sukh  Dial,  for  appellants. 
Sucdar  Das;  for  respondents. 

The  facts  of   this  case,  so    far  as  they   are   material    for  the 
purposes  of  this  report,   are  as  follows  : — 

By  deed,  dated  6ih  December  1889,  Channan,  then    sonless, 
sold  IS    ghuwaos,  4  kanals,  16  murlas  with   share   in  shamilat. 
Gopalaand   Gobiuda,    collaterals,  sued  to  contest   the  sale,   and 
obtained  a  decree  declaring  that  except  to  the  extent    of  a   mort- 
is X.  L. B.,  XUl  Mad.,  214.  ft  GO  P.  R,  1897,  F.  B. 
*'                                  ;3)  59  P.  P.,  1901. 
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gage  charge  of  Rs.  450  the  sale  should  not  affect  the  rights 
of  the  reversioners. 

By  a  registered  deed,  dated  26th  July  1893,  Gopala  and 
Gobinda  gave  np  all  rights  in  the  decree  for  a  consideration 
of  Rs.  100. 

A  son  was  born  to  Chaunan  after  the  decree  was  obtained 
by  Gobinda  and  Gopala,  but  this  son  died  in  the  life-time 
of  his  father. 

Channan,  Gobinda  and  Gopala  are  all  dead,  and  the  plain- 
tiffs, who  are  the  sons  of  Gobinda  and  Gopala,  sue  to  recover 
the  land  alienated  by  Channan  on  payment  of  Rs.  450. 

The  judgment  of  the  Chief  Court,  after  finding  that  the 
deed  of  26th  July  1893  was  executed  by  Gopala  and  Gobinda 
in  good  faith  aud  for  consideration,  proceeds  as  follows  :  — 


Ciievis,  J.— For  respondents  it  is  pleaded  that  the  rights  of  2nd  August  1907. 
all  reversioners  were  protected  by  the  decree,  and  that  Gobinda 
and  Gopala  could  not  give  np  the  reversionary  rights  of  their  sons. 
Tola  v.  Abdulla  ('),  is  relied  on,  but  this  case  is  quite  different. 
This  was  a  case  of  a  reversioner  having  sold  all  his  land,  includ- 
ing his  reversionary  rights  in  the  land  held  by  his  brothers' 
widow,  and  it  was  then  hold  that  such  a  sale  did  not  give  tho 
vendee  (stranger)  any  locus  standi  to  contest  a  subsequent  alien- 
ation by  the  widow.  Here  the  case  is  one  of  tire  reversioners' 
giving  np  his  objections  to  the  alienation  after  the  alienation  ; 
thero  was  no  surrender  of  reversionary  rights  prior  to  the 
alionation  in  dispute  in  the  present  caso.  It  is  not  a  caso  of 
alienating  a  right  of  succession,  but  rather  a  case  of  assenting 
as  reversioner,  to  the  alienation  made  by  tho  owner.  There 
are  plenty  of  authorities  for  holding  that  it  is  not  necessary 
for  the  assent  of  a  collateral  to  be  obtained  at  tho  time  of  the 
alienation  ;  such  assent  may  be  obtaiued  at  a  later  period.  Tho 
assent  may  be  withheld  at  first,  and  given  later  on.  The 
cjllater.il  may  even  sue  and  withdraw  from  the6uit— see  Kaman 
v.  Muhammal  Ali  {-).  An  1  we  see  no  reason  why  he  should 
not  change  his  mind  and  give  his  assent  oven  after  the  suit  to 
contest  the  alienation  has  ended  in  a  decree  in  his  favour. 

It  has  been  held  that  a  bond  fide  assent  by  a   collateral  to  an 
alienation  is  binding  on  his  sons,  Kaman  v.    Muhammad   Ali   (•), 

0)  CO  P.  R.,    1897,  F.  B.     J  (')  59  P.  R.,  1904. 
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and   we  see   no   reason  to  hold    that   such   an   assent   is   not 

binding  on  the   sons,  simply  because  it    was  given  subsequently 

and   not   at  the   time  of  the    alienation.     GopaU   and   Gobiada 

had  the  power  of  assenting  to  the  alienation,   and  they    did    not 

lose   that   power    by  first  bringing  a  suit  to  contest  it.     That 

they  obtained  a  sum  of  money  in  consideration  for   subsequently 

giving  their  assent  is  surely  no  sound  reason  for  holding   that 

their   assent   is  not    binding   on    their  sons.     Had    the  son  of 

Channan  survived,  we  do  not  think  that  he   could  have   been 

held  bound  by  the  action  of  Gobinda  and  Gopala,  but  of  course 

his    position     would   be  different   as   he   was  a  nearer  revor- 

sioner. 

We  accept   the  appeal,  and    reversing    the  decree   of    the 

learned     Divisional   Judge,   we    dismiss    the   suit   with    costs 

throughout, 

Appeal  allowed- 

"Full  Bench. 

No.  79 
Before  Sir  William  Clark,  Kt.,  Chief  Judge,  Mr.  Justice 
Reid  and  Mr.   Justice  Johnstone. 
BEHARI  LAL  AND  OTHERS.-CPlainimffs),— APPELLANTS, 
Versus 
Appellate  Side,    j  PARBHU  LAL  AND  OTHERS,— (Defendants),— RES- 

PONDENTS. 
Civil    Appeal  No.  726  of  1907. 

Watering  contracts— Principal  and  agent — Rights  and  liabilities  of— 
Right  of  agent  to  recover  from  principal  sums  due  on  account  of  wagering 
contracts— Contract  Act,  1872,  Section  30. 

Held  by  the  Full  Bench— 

1.  That  a  cash  payment  made  by  an  agent  on  account  of  a  badni  transac- 
tion entered  into  on  behalf  of  a  principal  is  legally  recoverable  from  the 
principal. 

2.  That  enforceable  liabilities  incurred  by  nn  agent  on  such  transactions 
to  a  third  party  are  also  recoverable. 

3.  That  if  an  agent  dealing  badni  for  a  principal  loses  a  sum  of  money 
on  the  transaction  and,  having  no  previous  account  with  the  third  party,  au- 
thorises him  to  enter  up  in  his  books  a  debt  against  him,  ho  cannot  without 
paying  the  money  recover  the  amount  from  his  principal. 

4.  If  in  such  a  case  the  agent  already  has  dealings  with  the  third  party 
and  is  owed  money  by  him  on  accounts  with  which  the  principal  has  no  con- 
cern and  the  sum  lost  as  afoiesaid  being  less  than  the  sum  due  to  thi  agent 
is  Bettled  ly  a  credit  in  the  agout's  books,  and  a  debit  in  the  third  party's  books, 
the  amount  so  credited  and  debited  is  recoverable  by  the  agent  from  the 
principal. 


July  1908.  J  CIVIL  JUDGMENTS-No.  79.  367 

5.  That  in  a  similar  case  if  the  debt  owed  to  the  agent  is  less  than  the 
sum  lost  by  him  on  account  of  his  principal  and  the  matter  is  settled  by  a 
debit  and  credit  as  aforesaid  plus  a  payment  in  cash  of  the  balance  due  by 
the  agent,  the  latter  can  recover  from  his  principal  both  the  amount  adjusted 
by  debit  and  credit  and  the  amount  of  the  cash  payment. 

6.  That  if  in  such  a  case  the  sum  already  owed  to  the  agent  by  the  third 
party  is  equal  to  the  sum  lost  as  aforesaid  to  the  third  party,  and  the  agent 
authorises  that  party  to  set  off  one  against  the  other  in  his  books  and  treat 
the  account  as  squared,  the  agent  can  recover  the  sum  in  question  from  his 
principal. 

Kashmiri  Lai  v.  Girdhaii  Lai  (')  overruled. 

Fiii  ther  appeal  from  the   decree  of  S.  Clifford,  Esquire,  Addi- 
tional Divisional  Judge,  Delhi  Division,  dated  5th  April  1907. 

Grey  and  Sliadi  Lai,  for  appellants. 
Ocrtcl  and  Shah  Nawaz,  for  respondents. 

The  points  involved  in  the  case  wore  referred  to  a  Full  Bench 
by  the  following  order  of  the  Division  Bench  (Chatterji  and 
Johnstone,  JJ.) 


Johnstone,  J.— We  have  decided  that  it  is  .desirable 
to  refer  to  a  Full  Bench  certain  questions  of  difficulty 
arising  in  this  case.  We  do  not  propose  to  discuss  these 
questions  elaborately  here,  but  simply  to  state  the  facts  and 
findings  cf  the  Courts  below,  to  set  forth  tho  questions  alluded  to 
above,  to  notice  the  authorities  to  which  our  attention  has  been 
drawn,  and  to  offer  a  few  observations  of  our  own.  Tin  autho- 
rities in  question  were  fully  discussed  before  us  in  a  somewhat 
oimilar  case  argued  a  few  days  ago. 

The  present  case  is  apparently  entirely  ore  of  badni  tran- 
sactions. Plaintiffs,  acting  under  the  instructions  of  defendants, 
entered  into  a  large  nninbfr  cf  tuch  transactions  with  various 
persons  and  firms,  and  tbey  claim  from  defendants  a  total  sum 
of  Rs.  2,675-13-3,  made  up  thus  :— 


13r7t   Veer.  1901 


Losses 
Arhat,etc. 

R3 

Total 

Rs.     a.     p. 

2,713     8     3 

107  13     ? 

Deduct  winnii 

2,821     6    0 

249  11     0 

Balance 
Add  interest 

2,571     11  0 
104     2     3 

2,675  13     3 

0)  74  p.  n. 
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Plaintiffs  allego  that  they  have  paid  the  losses  and  to  are 
entitled  to  recover.  Defendants  resisted  the  claim  on  various 
grounds,  and  the  first  Court  hold— 

(a)  that  only  defendants  1  and  2  are  liable  ; 

(b)  that  plaintiffs  have  only   proved    payments    by  them 
of  losses  amounting  to  Rs.  1,653-9-6  ; 

(<■)  that    deducting    Rs.    249-11-0    winnings    and    adding 
Rs.    63   arhat,     etc.,     plaintiffs      arc    entitled      to 
Rs.  1,466-14-0. 
The  method  adopted  by  the  Court  in  arriving  at  its  result 
(J>)  was  something  like  this. 

There  are  eight  firms  with  which  plaintiffs  dealt  not  only 
on  account  of  defendants  but  on  account  of  others  as  well.  At 
tho  end  of  the  month  (K"tak  Sambat  1961)  plaintiffs  settled  up 
with  these  firms  and  paid  various  net  losses  to  each,  amounting 
in  all  to  Rs.  1,017-13-6.  Next  there  were  transactions  with 
plaintiffs'  own  firm  and  with  some  individual  plaintiffs,  these 
have  been  wholly  disallowed  and  cut  out  of  the  plaintiffs'  claim. 
Thirdly  there  aie  eleven  firms  of  a  Mis,  some  of  the  items  being 
allowed  and  some  disallowed.  Among  those  allowed  are  some 
settled  by  actual  cash  payment  of  the  net  loss  at  end  of  time, 
combined  with  adjustment  of  account,  and  some  settled  by  credit 
in  plaintiffs'  books  against  debts  due  by  the  winners.  The  rest 
are  disallowed  on  the  general  ground,  with  variations  in  detail, 
that  no  payments  have  been  made  and  no  final  settlement,  plain- 
tiffs being  still  able  in  law  to  refuse  to  pay. 

When  the  parties  appealed  to  the  additional  Divisional 
Judge's  Court,  that  officer  dismissed  the  suit.  He  felt  constrained 
to  follow  the  ruling  of  this  Court  in  Kashmiri  Lai  v.  Gndhan 
Lai  0)  that  unless  the  payment  by  tho  agent  is  a  distinct  payment 
to  one  person  for  losses  incurred  by  another  person  to  him,  the 
agent  is  not  entitled  to  recover  from  his  principal.  That  ruling 
seems  to  refuse  to  recognise,  as  a  payment  entitling  an  agent 
to  recover,  a  payment  of  the  net  result  oi  all  transactions  to  a 
winner. 

We  have  lead  the  case  of  Kashmiri  Lai  v.  Girdhari  Lai  @ 
referred  to,  and  we  find  some  difficulty  in  agreeing  with  it.  As 
it  is  a  ruling  byv  a  DivisioD  Bench,  we  cannot  very  well  .gnore  or 
overrule  it. 


0)  7-1  P.  B„  1906. 
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Mr.  Muhammad  Shafi  for  respondents  informs  us  that  he 
intends  in  defence  to  take  not  only  the  grouud  on  which  Mr. 
Clifford  has  based  his  decision,  but  also  the  ground  that  even 
a  cash  payment  by  an  agent  on  a  single  badni  transaction  on 
behalf  of  his  principal  is  not  legally  recoverable  from  the 
principal.  This  is  to  our  mind  probably  going  too  far,  bnt  on  the 
whole  the  balance  of  convenience  seems  to  be  in  favour  of 
as  complete  a  reference  to  the  Full  Bench  as  possible. 

We  would  state  the  questions   like  this  — 

(i)  Is  a  cash  payment  by  an  agent  on  account  of  a  simple 
badni  transaction  en fered  into  on  behalf  ofapiinei- 
pal  legally  tecoverable  from  the   principal  ? 

(u)  Are  enforceable  liabilities  incurred  by  an  agent  on 
badni  transitions  so   recoverable  ? 

(tit)  If  an  agent  dealing  badni  for  a  principal  loses  a  sum 
of  money  on  the  transaction  and,  having  no  previous 
account  with  the  third  party,  authorises  him  to  en- 
ter up  in  his  books  a  debit  against  him  (the  agent), 
can  the  sgant  without  paying  the  money  recover  the 
amount  from  his  prircipal  ? 

(iv)  If  in  such  a  cnse  the  agent  already  has  dealings  with 
the  third  party  and  is  owed  money  by  him  on 
accounts  with  which  the  piincipal  has  no  concern, 
and  the  snm  lost  as  aforesaid  being  less  than  the 
sum  due  to  the  agent  is  settled  by  a  crodit  in  the 
agent's  books  and  a  debit  in  the  third  p»rty's  hooks, 
is  the  amount  so  credited  and  debited  recoverable 
by  the  agent  from  the  principal  ? 
(f)  Tn  a  similar  case  if  the  debt  owed  to  the  agent  is  leRS 
than  the  sum  lost  by  him  on  account  of  his  principal 
and  the  matter  is  settled  by  a  debit  and  credit  as 
aforesaid,  plus  a  payment  in  cash  of  the  balance  doe 
by  the  agent,  can  the  agent  recover  from  his  princi- 
pal (a)  the  amount  adjusted  by  debit  and  credit,  or 
(fc)  the  amount  of  the  cash  payment,  (c)  or  both  ? 
(«')  If  in  sneh  a  case  the  sum  ulready  owed  to  the  agent  by 
the  third  party  is  equal  to  the  sum  lost  as  aforesaid 
to  the  third  party,  and  the  agent  authorises  that 
party  to  set  off  one  against  the  other  in  his  books 
and  treat  the  account  as  squared,  can  the  agent 
recover  the  sum  in  question  from  his  principal  ? 
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An  important  point  in  the  decision  of  some  of  these  points 
is  the  exact  effect  of  Eagnath .  Sahai  v.  Mam  Raj  (})  which  has 
been  discussed  before  us.  We  bave  been  also  referred  to  Section 
30,  Indian  Contract  Act,  and  to  remarks  more  or  less  pertinent 
in  Pearson  on  Agency  and  in  Blackwood  Wright's  Principal  and 
Agent,  page  307.  We  look  with  favour  on  the  dictum  in  Civil 
Revision  1987  of  1905,  which  may  be  stated  thus — what  remains 
matter  of  account  is  not  legally  claimable  in  these  cases  unless  a 
legal  liability  has  been  created.  Devi  Sahai  v.  Oaneshi  Lai  (3) 
is  more  or  less  in  point. 

Questions  (i)  and  (ii)  should  probably  both  be  answered  in 
affirmative  and  question  (in)  probably  in  the  negative,  and  sub- 
ject to  correction  we  are  inclined  to  hold  that  all  the  remaining 
questions  should  be  answered  in  the  affirmative. 

We  have  some  difficulty  in  seeing  that  there  is  any  peculiar 
virtue  in  a  cash  payment  as  such.  As  at  present  advised  we  are 
inclined  to  think  that  in  these  cases,  if  A  owes  B  Rs.  50  and 
then  on  a  new  transaction  B  comes  to  owe  A  Rs.  50,  the  setting 
oft  of  one  item  against  the  other  and  the  consequent  squaring  of 
the  mutual  account  involves  a  payment  by  B  to  A  of  Rs.  50  in 
every  way  as  effective  as  B  had  taken  a  bag  of  rupees  to  A's  house 
and  having  paid  over  Rs.  50  in  cash  to  A,  next  moment  received 
back  Rs.  50  in  cash  from  A.  We  are  also  inclined  at  present  to 
think  in  connection  with  question  (iv)  that  if  A  instructs  B  to 
carry  out  certain  badni  transactions  with  C  and  B  does  so, 
and  at  the  same  time  B  carries  out  other  badni  transactions  for 
D  and  E,  and  if  on  A's  transactions  there  is  a  loss  of  Rs.  500  to 
C,  on  E's  transactions  a  loss  of  Rs.  1 ,500,  and  on  D's  transactions 
a 'gain  of  Rs.  1,000,  B  by  paying  the  net  loss  of  Rs.  1,000  to  C 
and  so  setting  the  whole  affair,  is  entitled  to  recover  Rs.  500 
from  A.  With  these  remarks  we  refer  the  questions  statfd  to  a 
Full  Bench. 

The  following  opinions  were  recorded  by  the   learned  Judges 
consisting  the  Fall  Bench  :— 

Johnstone,  J.--  In  the  referring  order  the  six  quostions 
whioh  require  consideration  by  the  Full  Bench  are  fully 
stated  and   need  not    be   repeated    here. 

The  first  question  is  the  simplest  of  all,  and  in  regard 
to  it  I  need  do  little  more  than  to  say  it  must  be  answered  in 
the  affirmative,  and  to  refer  to  Thacker  v.  Hardy  (*)  (at  page  695) 
and  Forget  v,  Ostigny  (*)  (at  page  66)    and  Eead  v.  Anderson  ('*• 

( }  *t'f i  B.  10  4.  B.  D.,  105-1.  B.  13  Q.  B.  D,  779. 
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In  the  first    of  these   cases    Cotton,    L.   J.,    explained     the   real 
nature     of     a   wagering    transaction,  and    in   accordance   with 
that   explanation   it   is   clear    that   in  the   present  case,  though 
defendants  employed   plaintiffs   to   enter   into    wagering   trans- 
actions  for   defendants'   gain    or   loss    as    the   event   might  bo, 
the   contract  between   defendant   and  plaintiffs  was  not  itself   a 
wagering  one.     Plaintiffs    stood    to   lose    nothing   and    to   gain 
nothing,    beyond     their     commission  :   defendants    on    the   one 
hand,    and    the   third    parties,    with    whom  plaintiffs   were   to 
enter     into     gambling     transactions,  on   the  other,  alone    stood 
to  win   or   lose    upon   an    uncertain   future   event.     This  being 
bo,  and  wagering   transactions    being    not  forbidden   by   laio  but 
only   being   a  kind   of   transactions    which    the  Courts   are    by 
law   precluded  from  enforcing,    it   follows   that   when    a   party 
in    the   position   of   plaintiffs   in  the   present   case,  in  pursuance 
of   his    agreement    with    his   employer  pays   a   sum  of   money 
to     a     winner,  the     employer    must  recoup    him.      Of.    Shibho 
Mai  v.  Lachman   Das  (}).     So  far  as  I   am   aware,  this    way  of 
looking    at     the     matter     has    never   been    seriously  dissented 
from  ;    and    I   have    only     stated     the  argument   as    it    has    a 
bearing  on  the   subsequent  questions.     Another    way   of  putting 
the   point  is    that  adopted  by  Bowen,  L.  J.,  in  Bead  v.  Anderson, 
namely,     that    in     such     contracts     as    that   between    present 
plaintiffs   and    defendants,     there    is   an    implied    covenant   by 
defendants    to  indemnify    plaintiffs,    who  have   been   placed  in 
a   position   of   difficulty    aud    responsibility   io    consequence    of 
their  performing   their   engagement    with    defendants,   and  who 
have    only    done     what   defendants   must    have   contemplated 
they   would   do,  though    there  might   be   no   legal  obligation. 

The  second  question  is  the  same  as  the  first,  except 
that  here  we  have  an  "  enforceable  liability  "  incurred  by 
the  agent  instead  of  an  actual  cash  payment  by  him.  By 
enforceable  liability  is  meant  a  liability  which  the  agent 
cannot  resist  or  repudiate  at  law;  and  I  think  that  the 
reasoning  on  the  point  in  Ragnath  Sahai  v.  Mamraj  (^)  aud  in 
Civil  Revision  No.  Iy87  of  1905  (Jaigopal  v.  Lachmi  Narain)  makes 
it  clear  that  this  question  also  must  be  answered  in  the 
affirmative.  I  am  of  opiuiou  that  for  the  present  purpose 
an   enforceable  liability  i8  equivalent  to  a  cash  payment. 

It  will  be  convenient  to  consider  next  questions  (iv) 
jo  («Q.  In  (u)  the  third  party  owea  the  agent  (say) 
B«.  1,000  and  the  agent  on  behalf  of  his  principal  has  in- 
enrred    a     loss  to  the  third    party   of   Its.    400.     Here   if  the 

Q)  l.  L.  R.,  XXIII  AIL,  165.  O^np   »    ,.o. 
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8gent    and   the    third   part,    adjust   their   account  mu i-H,*, 

Jtting     of     the   Rs.    400    against    a    correspond,,^    portion 
♦  he    Rs     1000      it    i.     not  easy   to   see  in   what   respect   this 
d  Lffrom        cash    payment.     The    Rs.    400  on  rather  s,de 

"Xs   an   outstanding     The  result  is   precisely   the 
if    the     agent    went     to     the     third     party     w.th     a    lag   of 
R,  400  aS  P^  his  losses  with  it   and  immediate  y  .tan** 
U,e     third    party   handed   back   the  bag  saying  -it    was   a 
payment   of   the   Rs.  1,000   outstanding.     1  would  answer  tu,s 
question    in    the    affirmative. 

The  answers    to    questions    (,)    and    («)    follow  upon  thoso 
to     questions     (f)    and  (fa).     Both    must    bo   answered 
affirmative. 

Question     (uV)     is     on     a   different   footing   from    all     he 
other     question,     In     form    it    applies    only    to    the    ease   o      a 
■L\e  loss   by    the    agent   to   a   third    party    with    a    om 
B,mple   loss    Dy  b  but  the  answer    will  cover 

For  i»U«,  ft..  «  n»  -ho  lo»«»  bet  »..«  P™  »»  '■  O'  ", 
'  .  pr„„,i8.o„  not,  to.  the  .»o»t,  cannot  be  ™«f  »»*  ™d, 
nr,„n  the  document  a,.;  more  than  np.n  «"  «'»'  »<* j"4  *  " 

1,— ^'^  ""TtbeCJ  It  "it™  that  «,. 

7  ,'"8  1  a  >»  »  ..  'b.  .mooet  b.  tbe  .inner,  front  pl»d- 
'°Bb         .e!t .  ■■  an  enforceable  liability,  «d  therefore  the  ye 

I,  .ill  be  see.  th.t  1  do  not  altogether  agree.rft  the  appft 
,  „,  i,  P.„maft  Bah.i's  case  of  the  rule  laid  do.n   there.    It 

agent  net  onl,  debit,  coe.ti.nti.g  an  o.t.tand, eg  b    anco  b. 

Sab....  ease,  and  heid  that  t^genU»uld  „otj!co!erjr!!rjn!_ 
tf~l^L~fr,XXlX  Oalc.,461; 
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principal  anything  but  actual  rash  payments  made  by  him  on  the 
principal's  behalf  ;  that  is,  could  not  recover  sums  merely  debited 
to  him    (the    agent)    whether    the    debits  were    adjusted  agaiust 
credits,    or    whether   they  constituted    an    outstanding     balance 
against  the  agent.     My  view  is  that  the    adjustment  by    mutual 
consent  of  agent  and  third  party  of  a  sum  due  by    the   former    to 
the  latter,  against  a  corresponding  sum  due   by  the  hitter  to    the 
former,    is    a    completed    transaction  and    cannot    be     re-opened, 
■whether  the    transactions    were    wagering    transactions    or   not. 
And  late  in  the  judgment  the  learned   Judges    are   hardly   right 
in  holding  that  the  agent  is  "  only  entitled  *.o  recover    actual  out 
"  of  pocket  expenses  which  he  has  incurred  under  the  direct  in- 
"  structions  of  his  principal  and  on   his  behalf."     There   is,   in  my 
opinion,  (a)  an  implied  agreement  in  these  cases  between    princi- 
pal aud  agcut  that  tho  latter  shall  not  only  en ter  into  the  prescribed 
transactions  but  shall  also  pay    losses    to    the    winners,    and    (o) 
also,  as    we   have   seen    in    Bead    v.   Anderson,    an    implied  cov- 
enant on  the  part     of   the    principal    to  indemnify  the    agent.     I 
think    the   learned  Judges    in    Kashmiri    Lai's    case    overlooked 
these  points  aud  so   fell  into  error. 

In  my  opiuiou  the  G  qiestions  referred  to  shoulil  be  answered 
as  above  and  the  case  bo  returned  to  the  Division  .Bench  for  dis- 
posal. 

Clakk,  C.  J. — 1  agree  in  the  answers  given  by  my  learned  12th  March  1908. 
brother  Johnstone.  The  above  conclusions  rest,  of  course,  on 
the  assumption  that  all  the  transactions  referred  to  arc  bond  fide 
and  above  board.  That  the  credits  and  debits  in  the  uccouuts  arc 
bond  fide  aud  that  the  parties  professing  to  be  agents  aie  reallj 
agents  for  their  principals. 

I  notice  that  in  Kashmiri  Lai  v.  Girdhati  Lai  (})  though 
certain  principles  arc  propounded  fruni  which  we  have  differed, 
jet  the  real  ground  of  decision  in  the  case  is  that  the  case  was  a 
clever  manoeuvre  to  avoid  tho  wagering  law,  aud  that  plaiutiff 
Was  not,  in  fact,  the  agent  of  the  defendant,  but  that  tho  badni 
transactions  were  direct  dealings  between  plaintiff  and  defen- 
dant. 

Unfortunately  in  this  case  the  Lower  Courts  have  not  clearly 
summed  up  and  explained  the  nature  of  the  transactions  be- 
tween the  parlies  and  the  various  firms  which  were  dealing 
together.     It  appeals,  however,   that    there    were    8    firms    with 
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which  plaintiff  dealt  not  only  on  account  of  defendant  but 
also  on  account  of  others,  and  there  were  11  firms  of  arhtis  (like 
plaintiff  himself)  with  whom  plaintiff  dealt. 

The  position  as  I  gather  fivm  this  and  other  cases  in  tho  towns 
whore  this  gambling  goes  on  is  that  there  is  a  ring  of  arhtis  each 
with  their  respective  clients. 

The  arhtis  deal  with  one  another  as  well  as  with  persons 
who  are  not  arhtis,  and  then  at  f  omo  time  when  the  contracts  are 
concluded,  there  is  a  settlement  by  a  panchayat  and  net  losmgs 
and  winnings  are  ascertained.  It  is  desirous  that  in  this  way  by 
the  intervention  of  the  'arhtis'  a  means  is  secured,  which  enables 
the  principals  to  avoid  the  consequences  of  the  law  against 
wagering. 

The  Courts,  however,  are  unable  to  prevent  this  ;  they  have 
onlytoadministert.be  law,  and  it  is  only  by  legislation  that 
the  practice  can  be  stopped.  This  has  been  recognised  in 
Bombay  where,  by  Act  III  of  1865,  these  practices  are  made 
illegal,  and  also  in  England  by  statute  passed  in  1892  (55, 
Victoria,  chapter  9).  How  far  legislation  is  effective  and 
useful  in  such  matters  is  discussed  by  Hadley  in  his  Chapter 
on  Speculation  in  his  book  called  Economies  (1904).  He  shows 
how  frequently  legislation  on  the  subject  has  not  only 
ineffective  but  has  increased  the  mischief  which  it  was 
to  remedy. 

This  concerns  the  answers  to  be  given  to  the  precise  ques- 
tions referred  to  the  Bench,  but  in  a  later  part  of  this  judgment 
I  suggest  that  it  will  be  a  matter  for  consideration  in  any 
particular  case  as  to  whether  the  transactions  are  bona  fide, 
and  relation  of  agent  and  principal  did  in  fact  exist  between 
the  parties. 

In  coming  to  a  conclusion  on  these  points  the  following 
considerations  will  have  to  bo  borne  in  mind. 

The  arhtis  are  the  persons  who  by  a  panchdyat  decide 
whether  a  settlement  is  to  take  place.  It  is  thus  open  to  the 
arhtis  to  effect  a  settlement  only  in  those  cases  where  they 
are  winners  on  the  whole  and  to  effect  no  settlement  where 
tbey  are  losers. 

In  this  way  they  Becuie  a  most  unfair  advantage  by  which 
they  can  read  their  winnings  when  they  win,  without  paying 
their  losiugs  when  they  lose. 

It  is  also  the  arhtis  who  fix  the  prices  at  which  tho  settle- 
ment is  to  be  made  without  consultation   with    their   principals. 
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This  obviously  gives   tbem   a  great  advantage  ;  they  can  fix  rates 
high  or  low  according  as  they  are  winners  or  losers. 

No  doubt  the  principal  in  subsequent  litigation  could  dis- 
pute the  rates  fixed  by  them  not  being  the  real  market  value 
of  the  day  of  settlement,  but  this  throws  a  heavy  harden  of 
proof  on  the  principals. 

Throughout  this  case  it  has  been  assumed  and  admitted  that 
tho  transaction  being  badni  must  be  wagering  transactions  as 
between  principals,  and  that,  it  is  only  as  between  agent  and 
principal  that  a  legal  liability  arises,  and  the  case  must  be 
decided  on  these  admissions. 

There  has  been  no  description  of  the  exact  nature  of  the 
transactions  and  of  the  position  and  business  of  the  parties, 
and    their  objects    in  entering  into   the    transactions. 

There  has  been  considerable  advance  in  recent  times  in 
economic  science,  and  what  would  have  been  formerly 
held  to  be  a  wager  would  in  some  cases  now  be  held  to 
be  legitimate  trading.  It  is  now  recognised  that  time  bargains 
are  not  necessarily  gambling  bargains,  and  some  doubt  is 
thrown  on  the  value  of  an  intention  to  deliver  as  a  test 
between  a  gambling  and  non-gambling  transaction.  The 
decision  of  the  Privy  Council  has,  however,  for  the  Conrts 
made    this    a    test   which    they    are    bound    to    accept 

Hadley  in  the  chapter  referred  to  above  points  out 
that  a  grain  merchant  who  buys  and  withdraws  grain  from 
the  market  when  grain  is  cheap,  and  puts  it  on  the  market 
again  when  it  is  dear,  fulfils  a  useful  purpose  in  steadying 
prices,  and  the  same  result  is  produced  when  the  grain  is 
not  actually  bought  and  sold  but  only  contracts  for  the 
purchase  and   sale    are   made. 

Time  contract  do  not  diner  in  principle  from  place 
contracts,  and  the  dealer  engaged  in  the  former  is  as 
useful  as  the  dealer  who  steadies  prices  by  transferring 
grain    from  where   it   is   cheap    to   where  it   is  dear. 

.The  merchant  who  on  a  study  of  the  markets  and 
the  stute  of  crops  in  various  countries  makes  time  bargain 
in  grain  is  serving  a  purpose  useful  to  the  State  if  his 
information  and  forecast  are  correct,  and  it,  is  only  the 
mcrohants  whoso  forecasts  are  correct  that  survive  in  the 
Ion*  run,  audit  is  only  they  that  in  the;  long  run  need  be 
tekeu  into  consideration. 
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Hadley   on  the  question  of  delivery  says  : 

«  Nor  can  the  distinction  be  based  on  the  form  of  the 
■  transaction.  In  England  the  law  attempts  to  enforce  a 
'requirement  of  actual  delivery.  Bat  in  the  majority  of 
,  ,.        _    ■ A*   v,^+    lw    tnrnme 


«  speculative  commodities,  delivery  is  made  not  by  turning 
«  over  the  product  itself,  but  by  a  warehouse  rece.pt.  The 
"  physical    delivery   of  a   thousand     bales     of     cotton,     i 


Jill      ucjnvij       w.     «      

•■  time  the  right  to  that  cotton  changed  hands,  would 
••  volve  an  absurd  waste  of  power.  A  warrant  is  all  which 
«'  can  be  delivered.  But  a  warrant  for  delivery  can  bo 
"  passed  as  many  times  as  the  exigencies  of  the  law  re- 
«  quire.  Instances  are  on  record  where  such  warranto  have 
«  changed  hands  fifty  times  before  reaching  the  actual  con- 
«  sumer."     And  on   the  question   of   gambling  he  says  : 

"The  difference  between  legitimate  speculation  and 
«  .ambling  lies  neither  in  the  subject  matter  nor  in  the 
«  form  of  the  transaction,  but  in  its  intent  and  purposes. 
"Legitimate  specula-ion  involves  anticipation  of  the  needs 
•'  of  the  market  and  a  power  to  assume  risk  in  making 
«  contracts  to  meet  these  needs.  A  failure  to  fulfil  e.ther 
«  of  these  requirements  makes  the  operation  an  undesirable 
■■  one  for  the  public  to  tolerate.  If  a  man  instead  of  an- 
«  ticipating  the  needs  of  the  market,  attempts  to  manipulate 
«  that  market  by  combinations  and  corners,  any  gain  that 
is   usually    at   the    expense    of   the  public. 


He  then  goes  on  to  point  out  the  extreme  importance 
d  tlfe  equir Lent  that  a  speculator  should  actually  take 
°.        .,      V_u     ,,„     w.nds     to     take;    that    he     should 


the    risks     which     he     pretends 


th   other  people's   capital. 


speculate  with  his  own  and  not  with  other  P^P^-Fg 
He  says  "If  a  man  speculates  with  his  own  capital  he 
"  rjsciion  is  apt  to  be  a  legitimate  one  ;  if  ne  speculates 
.,:;;;;:  capital  of  the  community,  it  is  almost  a.ways 
«  pure  gambling  whether  he  intends  it  to.be  so  or   not. 

These  remarks  are  not  strictly  applicable  to  the  ques- 
tion referred  to  the  Full  Bench,  which  only  concerns  the 
Hmited  subject  of  liability  as  between  agent  and 
principal.  I  make  them  because  it  seems  to  me  quite  possible 
tfiat  in  this  or  ether  similar  cases,  if  the  whole  question 
were  fullv  Rone  into,  the  relations  of  the  various  principals 
and  'artaV  to  one  another  ascertained,  and  their  means  and 
occupations  ascertained,  it  might  appear  that  the  whole  body 
of  traders  were   jointly  engaged  in  a  combined  gamble,    ana 
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that    the    relation    of    agent     and     principal    did      not     really 
exist. 

I  retnm  now  to  question  tit,  which  is  the  unly  one  about 
wLich  I  with  to  wake  any  further  remarks.  If  the  trans- 
action between  tie  tgeit  and  third  party  was  »  simple 
bo  dm  transaction  between  them,  which  is  the  cise  put, 
no  diult  the  agent  has  not  incurred  an  enforceable  liability 
to  the  third  party. 

But  on  the  other  hand,  it  is  possible  that  the  agent 
wes  acting  also  as  agent  for  the  third  party,  and  in  deal- 
ings with  other  persons  on  his  behalf  had  made  winnings, 
which  he  would  owe  to  the  third  party,  and  which  the  third 
party  could  recover  from  him  (for  the  same  reasons  that 
plaintiff  is  recovering  from  defendant  in  this  case). 

In  this  case  the  liability  to  the  third  party  i-<  enforce- 
able, and  the  agent,  because  of  its  discharge  by  debit, 
promissory  nste  or  bond,  could  recover  it  from  the  person 
who  had  received  the  c  rresponding  credit. 

This  does  not  mean  that  I  do  not  agree  in  the  pro- 
posed negative  answer  to  the  particular  question  formulated 
as  question  it*,  it  merely  points  out  that  there  is  another 
ce?e  which  is  not  covered  by  that  question  ii,  but  it  bears 
a  nearer  resemblance  to  question  t'ii,  and  it  is  therefoie  as 
well  to  distiLguieh  it. 

One  principle  resulting  from  the  answers  ift  the  same 
as  that  laid  down  in  Baghnath  Sahai  v.  Mam  Raj  (i) 
that  the  liability  can  only  bo  recovered  by  the  agent  from 
the  principal  if  it  was  enforceable  by  law  against  the 
agent.  It  is  with  some  doubt  that  I  accept  this  principle. 
It  does  not  teem  to  me  to  follow  from  the  law,  as  laid 
down  by  my  learned  brother  Johnstone  in  the  beginning  and 
the  end  of  his  judgment,  to  the  effect  that  there  is  an 
implied  agreement  between  the  agent  and  principal,  that  the 
agent  shall  pay  losses  to  the  winners,  and  that  the  principal 
8  hall  indemnify  the  agent  for  such  payments  as  B»wen,  L.  J., 
pnti  it,  the  agent  who  has  been  placed  in  a  position  of 
difficulty  and  responsibili.y  in  consequence  of  his  performing 
h.s  engagement  with  defendant  and  who  has  only  done  what 
defendant  must  have  contemplated  b.  wonld,  though  not 
obliged  in  law  to  do  so. 
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On  the  contract  between  the  Rgent  and  principal  the 
agent  seems  entitled  to  recover  ;  there  is  no  sufficient  ground 
for  presuming  that  he  will  repudiate  his  liabilities  because 
they  cannot  be  enforced  by  law.  To  do  so  would  probably 
ruin  bis  business,  and  there  is  norea  son  why  defendau 
„bonld  benefit  by  the  possibility  of  his  doing  so.  I  am  not 
able  to  follow  the  reasoning  on  which  Mr.  Just.ce  Rrvaz 
came  to  this  conclusion  in  Ragnath  Sahai's  case.  No  doubt 
in  the  case  quoted  by  him  payments  bad  been  made  or 
enforceable  liabilities  had  been  incurred,  but  those  facts  do 
not  seem  to  have  been  material  to  the  reasoning  on  winch 
the  cases  were  decided  which  was  the  in.ent  of  the  contract 
between  the  agent  and  the  principal. 
30*  More*  1908.  R«d.    J-I     concur     in    the   answers     recorded I    by     my 

brother   Johnstone   to    the     questron<    referred     to     the     Ful 
Bench     and    I  concur    with     the    learned  Cine,    Judge     id    the 
opinion     that     ca.es    not      covered     by     the    reference     may 
arise. 

On  the  3rd  question  referred,  one  difficulty  in  the  way 
of  holding  that  the  agent  may  recover  without  proving  a 
payment  either  in  cash  or  kind  or  by  an  advent  of 
Lount  is  that  his  suit  would  be  met  by  the  plea  that 
"cause  of  action  had  arisen,  the  agent  not  havmg  made  any 
payment  for  the  principal. 

Privy  Council. 

No  80- 

Present  : 
Lord  Macnaghten. 
Lord   Atkinson. 
Sie  Andrew  Scoble. 
Sir   Arthur  Wilson. 
HANSRAJ  AND  OTHER3,-(DS*™8),-APPELLANTS, 
Versus 
SUNDARLAL  AND  ANOTHER,-(Plaintiffs),- 
RESPONDENTS. 

-A9Teal-C»a  trocetor*   Cod*,  1882,  8ecU,n  522. 

BM  that  a  decree  passed  in  accordant  with  an  .wrd    «d.    by 
an  arbitrator  is  not  appealable. 
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Appeal  from  a  decree  *  of  the  Chief  Court,  Punjab  (Reid,  0-  J., 
Anderson   and  Kensington,  Jl),  d >ted  27th  Jun$    1902. 

De-Gruyther,  for    appellants. 

Cowell,    for  respondents. 

The  judgment  of    their  Lordshipa  was  delivered  by 

Lord  .Macnaghten.— The  parties  to  these  two  appeals  or  ' 8th  March  1908. 
their  predecessors  in  title  have  been  in  litigation  now  for 
more  than  20  years.  The  subject  of  litigation  is  the  property 
of  a  joint  Hindu  family  engaged  in  business,  with  branches 
in  different  parts  of  the  country.  Part  of  the  family  property 
is  situated  in  British  'India;  part  in  Native  States.  The 
litigation  was  begun,  in  1886,  in  the  Court  of  the  Political 
Agent  at  Sehore,  in  Bhopal,  by  a  suit  for  partition  of  so 
much  of  the  family  property  as  wa*  within  his  jurisdic- 
tion. The  next  proceeding  was  a  suit  for  partition,  com- 
menced in  1888,  in  the  Court  of  the  District  Judge  of 
Kama',  in  the  Punjab. 

In  August  1897,  after  prolonged  litigation,  the  parties 
to  the  Pnnjab  suit  nominated  Mr.  S.  Clifford,  Divisional 
Judgfl  of  Delhi,  sole  arbitrator  to  decide  the  matters  in  dis- 
pute in  the  suit.  The  arbitrator  was  to  determine  what 
joint  property,  moveable  and  immoveable,  except  the  im- 
moveable property  outside  British  India,  was  to  be  parti- 
tioned  between  the  parties.  The  appointment  of  Mr.  Clifford 
was  duly  confirmed  by  the  Court. 

The  arbitrator  finally  submitted  his  award  on  June  29th 
1900. 

The  appellants  filed  a  great  number  of  objections  to 
the  award.  These  objections  were  considered  and  disposed 
of  by  the  District  Judge  of  Delhi,  who  passed  a  decree 
in  accordance  with  the  award. 

The  objections  filed  by  the  appellants  were  all  more  or 
less  frivolous.  In  soma  the  arbitrator  was  charged  with 
misconduct,  but,  on  the  face  of  the  objections,  it  is  per- 
fectly clear  that  there  was  no  misconduct  within  the  mean- 
ing of  that  expression  in  tho  chapter  on  arbitration  in 
the  Civil  Procedure  Code,  nor  anything  that  coald  justify 
the  Court  in  setting  aside  or  remitting  the  award. 

From  the  decree  of  the  District  Judge  tho  appellants 
appealed  to  the  Chief  Court  of  the  Punjab. 

•  The  judgment  ii  reported  is  No.  88    P.  R.,  1902,  F.  B. 
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The  Chief  Court  dismissed  the  appeal  on  the  ground 
that  the  appeal  was  incompetent,  inasmuch  as  it  did  not 
appear  that  the  decree  was  in  excess  of,  or  not  in  accord- 
ance with,  the  award. 

In    the  meantime    the    Political     Agent     in     Bhopal      had 
made   a   decree  in     accordance     with    Mr.     Clifford's    award. 
There   WP.S    an    appeal    to   the    Court    of     the    Agent     to     the 
Governor-General  in     Central    India,     but     |he     appeal     was 
dismissed.   Special   leave    to    appeal   against    the   order   of  the 
AKent  to   the  Governor-General    was   granted   by   this     Board 
on  the     representation   that   there  was  or   might   be   an     im- 
portant  question   as  to    the   jurisdiction    of    the   Court    of    the 
Political  Agent.     And   liberty  was    reserved    to     the     Secre- 
tary of  State   for  India   in  Council  to  intervene    in   his  official 
capacity-     Mr.    Cohen,    who     appeared    for    the     Secretary   of 
State    not   admitting    that  an  appeal  would  lie  to  His   Majesty 
in   Council    from    the     order     of     the    Agent   to   the   Governor- 
General    in  India,    intimated    that    the    Court  of   the   Political 
Agent    in   Bhopal   would    be   guided   by   the     deepen   of   the 
Chief   Court   of    the    Punjab   *    Bis   Majesty   thought   fit     to 
affirm  that  decision. 

Tn  their  Lcrdships'  opinion  the  decision  of  the  Chief 
Court  is  perfectly  right.  Their  Lordships  will  therefore 
hnmbly  advise  His  Majesty  that  both  appeals  should  be  d.s- 
missed. 

The  appellants  will  pay  the  costs  of  the  appeals  other 
than  the  costs  of  the  intervenant. 


Appeal   diimi$t«d. 
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Before  Mr.  Justice  BatHaan  and  Mr.  Justice  Lai  Ohmd. 

LAHOBI  MAL,— (Defendant),— APPELLANT, 

Versus 

GANGA  RAM  Ar<D  OTHERS,— (PLAiNriFFs),-RES- 

PON  DENTS. 

Civil  Appeal  No.  461  of  1907. 
Execution  of  decree— Attachment  of  immoveable  i  <   :  htor-* 

Claim  by  another  creditor  under  Section  29i—  Removal  of  attachment— 
Assignment  for  consideration— Effect  of  assignment  on  person  claiming 
under  Section  295—  Validity  of  such  assignment-Civil  Procedure  Code  1882 
Sections  274,  276,   295-Trans/er  of  property  Act,  1883,  Section  53. 

Held  that  a  decree-holder  who  simply  obtains  an  order  for  a  rateable 
share  of  the  assets  iu  the  proceeds  of  sale  of  the  property  attached  at  the 
instance  of  another  judgment-creditor  is  not,  when  the  decree,  in  execution 
of  which  the  property  was  attached,  is  satisfied  and  tho  attachment  with- 
drawn,  entitled  to  the  benefit  of  that  attachment  ;  and  that  the  assignee 
of  such  property  by  virtue  of  a  private  alienation  made  after  the  removal  of 
such  attachment  has  a  good  title   as  against   such  decree- holder.  /■ 

Held,  also,  that  a  transfer  of  immoveable  property  in  favour  of  a  creditor    $/ 
for  good  and  valuable  consideration  is  not   - 
■effect  might  be  to  defeat  or  delay  the  claim  of  a  less  vigilant  creditor. 
Further  appeal  from  the  decree  of  Major  G.  0.  Beadon,  Divisional 
Judge,  Hoshiarpur  Din, ion,  dated  16f7i  July  1906. 
Snkh  Dial,  for  appellant. 
Fazl-i-Hussain,  for  respondents. 
The  judgment  of  the  Court  was  as  follows  :— 

RATTi.iis,  J,— This  is  an  application  for  revision  and  has  been    WA  .,„     1qn, 
admuted   under  clause  (o)  of  Section  70   of  the  Courts  Aet  with  V 

reference  to  the  following  questions,  tit.  :— . 

(a)  Whether  the  mortgage  in  favour  of  the  decree- holder, 
Lahori  Hal,  was,  under  Section  257A,  Civil 
Procedure  Code,  void  for  all  purposes,  including 
the  purposes  of  the  present  suit,  or  was  merely 
void  for  the  purposes  of  the  proceedings  in  execu- 
tion which  ensued  upon  Lahori  Mais  application 
for  execution.  The  Divisional  Judge,  relying  upon 
Bala  Mai  v.  Bin  Boot  (').  held  that  the  mortgage 
in  question  was  void  for  all  purposes,  hut  the 
authority  cited  has  recently  been  overruled  by 
■   *'u11  Bt,tjcli  °j  thia  Court  {*),  and  wo   .oust    cou- 
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sequently  hold  tbatthe  mortgage  is  not .rendered 
W   by   the   provisions   of    Section^  A    of  ^o 

Code   for  the   purposes   of  the   !««*"*•     ^° 
.„   not  at   all    sure   that,   even   apatt   from   th 
ruling  of  the  Full  Bench,   the   provision   of   that 
section   would   have     been    applicable   to    a  case 
in   which   the     dispute  is    between   two   decree- 
holder,  and  not  between  the  decree-holde> -on _the 
oue    side   and   the   iudgment-debtor  on   the  oth 
8ide,but  upon   this  point  it   is  unnecessary  taj* 
to   give     any    decision.      It   is    sufncien to ^J 
that  in  any  case   the  provisions  of   Section   .57A 
of   the   Code   do    not  reader    the   mortgage    void 
for   purposes  of   the  present  suit. 

stand  this  point,   it  is  necessary  to  ref;r   to  a  ftw 
of     the   facts   of    the   case.     Labor,    Mai   held    a 
decree    against    Chet     Singh,    defendant     No    * 
Id   oppHcd    for  execution   of   his  decree  and   or 
Uachnlt   of     the    HS-nt -debtor,   property 
This    application   was   granted  and   the   properly 
(which     was     immoveable)     was    duly   attach  d 
under    Section  2U  of    the   Code.     Subsequently 
plaintiffs,     who     also     held     a     decree     against 
Chet    Singh,    filed  an  application   for   execution 
aEd     in    this    application     they     set     out    the 
facto   that   Lahori    Mai   had   already   applied  for 
execution   of     Lis   deciee    and   had   succeeded  in 
having    the   property   attached.    They,  therefore, 
prayed   that  the  said  property  might  be  held  to  be 
attached  also  in  respect  of  their  application  of  exe- 
cution, and  that  they  might  bo  permitted  to   share 
rateably  in  the  proceeds  of   the  sale  of  the  pro- 
peity  (Section  295  of  the  Code).     The  Court  upon 
this     application   directed   a   warrant   of   attach- 
ment    to  issue,  but  it  is  not  denied  that  in  point  of 
fact   no   such   warrant   issued    as   plaintifis     did 
not  pay  in  the  usual  process   fee.     The  judgment- 
debtors'    property    was,    however,   brought  to  sale 
...a    w.«    nnrchased   bv  Lahori  Mai,  plaintiff,  and 
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another  decree-holder  (with  whom  we  are  not 
now  concerned)  jointly  for  Rs.  700.  This  sale 
was   subsequently  set   aside   on  the   application  of 

tbe  judgment-debtor  and   provisions    were  made 

for  a  fresh  sale.  But  before  tbis  second  sale 
could   be   effected,    Lahori    Mai  presented  to   the 

Court   a   receipt   and  certified   the  Court  that   his 

decree   had   been   fully  satisfied  inasmuch  as   on 

the  30th   December   1903,    the    judgment-debtor 

had   executed   a  bond   payable    on    demand  (with 

interest)  in  bis  favour  for  the  full  decretal  amount. 

Thereupon   the  Court  ordered  Lahori  Mai's  appli- 

cation    for  execution    to   be   struck  off   the  file    as 

bis  decree  had  been  fully  satisfied  and  as  tbe  pro- 
perty   bad   been   attached   on   his    application,    it 

further  ordered  tbat  the  said  attachment   should 

be  removed.     This  was   on  8th  January  1904,  and 

on    tho    same  date    the  plaintiffs  prayed  the  Court 

tbat    tbe    attachment    might    continue    in   respect 

of  fcbeiV  decree.     This  petition  was  rejected  on  the 

'2nd  May    1904   and    the   plaintiffs   were   directed 

to  file  a  fresh  application  for  attachment.  Mean- 
while  on     the   9th  January  1904  (that  is  to   say, 

the    day    after    the    attachment   on    Lahori   Mai's 

application  bad  been  removed),  the  judgment- 
debtor  executed  the  mortgage  now  in  question 
in  favour  of  Lahori  Mai,  the  consideration  for 
the  mortgage  being  the  bond  executed  on  the 
30th  December  1903.  Plaintiffs  appealed  from  the 
order  of  2nd  May  1904,  and  on  the  17th  June  1904 
the  Divisional  Judge  held  that  it  was  not  necessary 
for  plain  tiffs  to  file  a  fresh  application  for  attaoh- 
ln.  nt,  and  thatattacbment  might  be  effected  in  their 
favour  on  their  filing  the  necessary  plans.  These 
plans  were  thereafter  duly  filed  and  the  property 
was  accordingly  attached.  To  this  attachment 
Lihori  Mai  objected,  and  as  his  objection  was  allow- 
ed on  the  ground  that  the  property  had  been  mort- 
gaged to  him,  plaintiffs  have  preferred  the  present 
suit  in  which  they  claim  that  they  are  not  bound 
by  the  mortgage  in  question,  as  it  was  effected 
at  a  time  when  the  property  waa  still  under 
attachment,  and  also  because  it  was  executed 
with     intent     to     defeat     their      lawful     claims. 
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This  latter  point  we  will  discuss  pre- 
sently when  we  deal  with  the  third 
ground  upon  which  the  present  application  for 
revision  has  been  admitted.  The  question  now 
before  us  is  whether  the  mortgage  of  the  9th 
January  1904  is  void  by  reason  of  the  provisions 
of   Section  276   of  the  Civil  Procedure  Code. 

It   is   admitted  that   attachment   did   not   actually  take 
place   at   the  instance     of     plaintiffs,   but     it   is 
claimed  that  virtually  such  attachment  was  effect- 
ed  inasmuch  as  the   judgment-debtor   had   notice 
of  plaintiff's  application  for  execution  and  attach- 
ment.    This  may  he  conceded,  for  by  his  applica- 
tion,  dated  the  30th   March   1903,  the  judgment- 
debtor  clearly  showed  that  he  was    fully  cognis- 
ant of  the  plaintiff's  proceedings.     But  it   cannot 
be   gainsaid   that   in   point  of     fact   no    warrant 
of     attachment    actually   issued   at   plaintiff's  in- 
stance,    and   that    the   provisions  of    Section  274 
of  the   Code   were  not   fully   and   duly  complied 
with    upon    their     application.      No    doubt,    the 
property      was     at     the     time      already      under 
attachment  at    the  instance    of   Lahori   Mai,   but 
the      question     remains,      whether      under     the 
circumstances   as  ahove  set    forth    this    attach- 
ment can   enure    for   the   benefit     of     plaintiffs. 
The   authorities   (or    at   all   events,  the  majority 
of  the  authorities)    are    against    this     contention. 
The  leading  case  on  this  point   is   that   of    Oanga 
Din    v.    KhmhaU     C1),    which   hfs   subsequently 
been   followed   by   the   Calcutta    High   Court   in 
Durga  Chum  Bai  Chowdry  v.  MonmohM    T)asi  (2), 
and  by    the   Allahabad     High     Court    itself    in 
the    recent   case   of   Manohar  Das   V.   Bam   Autar 
Pande  (3),    at   p.    434.      In   the   last    cited   case 
the  learned  Judges  remark  :      "  The  words  shall 
'<  be     '  void     as     against   all    claims  enforceable 
"  '  under  the  attachment '    infection  276   of   the 
"  Code  of  Civil  Procedure,  cannot    in  our  jndg- 
«  mcr.t,  include   the    claim     of  person     who 
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"  has  not  caused  the  property  of  the  judg- 
"  ment-debtor  to  be  attached,  but  he  simply 
"  asks  for  a  rateable  share  of  the  assets 
"  which  might  be  realised  by  the  sale  of  property 
"of  the  judgment-debtor.  Those  words  have 
"been,  in  our  judgment,  rightly  interpreted 
"  to  mean  the  claim  of  the  person  who  has 
"  obtained  an  attachment.  The  claim  of  a 
"person  who  applies  for  a  rateablo  distribu- 
"  tion  of  the  assets  is,  in  our  opinion,  not  a  claim 
"  which  is  enforceable  under  the  attac  h- 
"  ment  placed  upon  the  property  at  the  in- 
"  stance  of  another  judgment-creditor.  It  is 
"  mauifest  that  if  the  claim  of  the  attaching 
"creditor  be  discharged,  and  his  decrae  be 
"  recorded  as  satisfied,  the  attachment  obtained 
"  by  him  must  necessarily  come  to  an  end." 
In  the  case  before  us,  plaintiffs  certainly 
applied  for  execution  of  their  decree,  and 
they  also  prayed  that  the  property  might  be 
attached,  and  that  they  might  bo  permitted  to 
share  rateably  in  the  sale-proceads  of  the  property 
whioh  had  been  attached  at  Lahori  Mai's 
instance.  Bnt  the  only  attachment  of  this 
property  that  took  place  was  the  one  upon 
Lahori  Mai's  instance,  and  consequently  we 
must  hold  (upon  the  authorities  cited  and 
also  upon  the  ruling  of  the  Madras  High 
Court  in  Vibudhapriya  Tirthamami  v.  Tusuf 
Sahib  (')  )  that  the  attachment  came  to  an 
end  as  soon  as  Lahori  Mai's  decree  was  Satisfied, 
that  is  to  say,  on  the  8th  January  1904.  Con- 
sequently there  was  no  attachment  subsisting 
on  the  9th  January  1904  when  the  mortgage 
in  dispute  was  effected,  and  the  said  mortgage 
is  therefuie  peifectly  valid  so  far  as  the  pro- 
visions of  Section  276  of  the  Cole  are  con- 
cerned. We  now  only  add  that  the  Courts 
boluw  themselves  seem  to  recognise  that  no 
attachment  of  the  property  was  subsisting  on 
the  9tb  Jaauary,1904  as  the  property  was  attached 
at   the     instance    of    plaintiffs,     subsequently    to 
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the  order     of   the    Divisional    Judge   dated     the 
17th  June   1904.     Obviously,    if   there  had    been 
an    already    subsisting     attachment,     this   subse- 
quent    attachment   would    have   been    quite     un- 
necessary. 
(c.)  The     third    question    involved    in     this    application 
for  revision   is    whether  under   the  circumstances 
as     above    set     forth,    the    mortgage   in     favour 
of   Lahori  Mai  was  legally  a  fraud  upon  plaintiffs' 
rights  as     co-creditors     and     therefore     voidable 
at  their  instance. 
We   have   already   held  that  the  property  at  the  date  of  the 
mortgage    was  not  in    cmtodia  curioe,  and  it   is  not  denied    that 
the  consideration   was   perfectly    genuine   nnd   not   inadequate. 
It   ia   contended,   however,   that  the  intention  of  the  mortgagor 
and  mortgagee  and  the  obvious  consequence   of   the  transaction 
was  to  defeat  and  delay   other   creditors,  such    as   plaintiffs,   of 
whose  claims  the  mortgagor  and  mortgagee  had  knowledge,    and 
that  the  mortgage   must  therefore  be   regarded    as  of  no  legal 
validity,  qua  the  plaintiffs'   claim.     In  support  of  this  contention 
reliance  is  placed  on  Lakhmi  Narain  v.    Tara    Singh    (}). 

We  have  given  this  part  of  the  plaintiffs'  case  especial  con- 
sideration in  view  of  the  fact  that  both  the  Courts  below  have 
held  that  the  mortgage  was  of  a  nature  intended  to  defeat 
plaintiffs'  claim,  and  therefore  fraudulent,  but  after  giving 
every  weight  to  this  concurrent  finding  (whioh  we  would  note 
is  really  not  on  a  question  of  fact,  but  on  one  of  law,  viz., 
the  legal  inference  to  be  drawn  from  the  facts  of  the  case)  we 
are  unable  to  accept  the  view  of  the  lower  Courts.  There 
can  be  no  doubt  that  Lahori  Mai  was  anxious  to  secure  the 
repayment  of  his  debt  and  also  that  he  was  fully  aware  of  the 
claims  of  other  creditors.  But  as  remarked  in  Lakhmi  Narain 
v.  Tara  Singh  (>),  "  it  is  perfectly  legitimate,  apart  from 
"  cases  falling  under  the  provisions  of  the  Bankruptcy  Law 
"for  a  man  to  do  bis  best  to  recover  his  own  rnmey,  even 
"though  such  recovery  would  deprive  other  creditors."  Again 
in  LahU  Mai  v.  Mulah  (■),  it  was  held  that  a  judgment- 
debtor  is  at  liberty  to  sell  his  property  at  any  t.me  before 
Feizuro  or  nntilit  i.  *>  ™*<>dia  I  egie,  although  his  intent  may 
be   to   defeat   or   delay   the   judgment-debtor,    and    that   such 


Feizuro 

be  vitiated  only   by    proof  that  there   was  really 


alienation  can 
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no  sale  and  tbat  the  object  of  the  transaction  was  to  pat 
the  property  in  a  state  of  concealment.  We  might  in  this 
connection  also  refer  to  the  learned  judgment  of  Batty,  J., 
iu  Bhaywant  v.  Kidari  Q)  whete  the  subject  is  elaborately 
discussed  with  special  reference  to  Section  53  of  the 
Transfer  of  Property  Act,  1882,  which,  however,  is  not  in  force 
in  this  Province.  In  Lahhmi  Narain  v.  Tara  Singh  (-)  this  Court 
held  the  transaction  there  in  question  to  be  fraudulent,  but 
upon  particular  and  peculiar  grounds  which  are  specified,  and 
•we  can  tied  nothiDg  in  that  judgment  to  support  the  conten- 
tion that  an  alienation  obtained  by  one  creditor  for  a  genuine 
consideration  which  is  not  inadequate,  is  necessarily  void  because 
its  obvious  effect  will  te  to  defeat  or  delay  the  claim  of  a 
less  vigilant  creditor.  In  the  present  case  Lahori  Mai  was 
clearly  concerned  about  his  own  interests,  he  wished  to  safe- 
guard  them  and  to  take  precautions  for  that  purpose.  He 
d,d  not  mtend  to  defeat  the  claims  of  other  creditors,  for 
so  far  as  he  was  concerned,  he  was  probably  quite  willing 
that  such  other  claims  should  also  bo  satisfied,  provided  always 
that  his  claim  did  .not  suffer.  In  this  we  can  see  no  fraud 
on  Ins  part.  He  acted  perfectly  bond  fide,  and  if  he  was 
guilty  of  selfishness,  we  know  of  no  authority  for  the  pro- 
portion that  a  selfish  creditor  is  by  reason  of  his  selfish- 
ness and  prudence  to  be  therefore  regarded  as  a  fraudulent 
wefctor.  In  bankruptcy  as  observed  in  LaJchmi  Narain  v. 
Tara  Sa.yh  (*),  different  rules  must  be  applied  as  also  in  cases 
"hen  the  property  is  in  custody  legis.  But  the  present  case 
falls  under  neither  category,  and  we  must  therefore  hold  that  the 
mortgagee  favour  of  Lahori  Mai  is  not  shown  to  be  tainted 
with  frauds. 

Upon  these  findings  we  accept  the  appeal  and,  reversing 
the  decrees  of  the  Lower  Courts,  we  dismiss  plaintiff's  suit  with 
costs  throughout. 

~     ~  Appeal  allowed. 

siO'  82- 
Before  Mr.  Justice  Kensington  and  Mr.  Justice  BatUgan. 

UirAXI,— (Defendant),— APPELLANT,  ^ 

Venus  I 

NiRAIN  SINGlI,.-(l>LAI,TIfF)i_RESP0N])|:N.r  f 

Civil  Appeal  No.  1377  of  1907 
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porting  her,  is  not  entitled  to  enforce  his  marital  rights  and  claim  the  custody 
of  bis  wife. 

Wk  appeal  from  the  decree  of  W.  A.  Harris  E^rure, 
Additional  Divisional  Judge,  gftuApur  Division,  dated  Wtk 
August  1907. 

Fazal-i-Hussain,  for  appellant. 
Nanak  Chaud,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 
97    ,     .,  .q08  RArx.GAN.J.-Thisisasuitforcustodyofw.feandhasbeen 

2nd   AFnl  1908.  adm.ttedby  thekaraed  Judge  in  Chambers  with   a  view  to  fina 
decision  being  arrived  at   as  to  the   correctness    or  otherwise   of 
the  ruling  of  the  Full  Bench  of  this  Court  reported  as  Ofuam   v. 
Mussammat    Mehrm  0).     That  ruling  is  strictly  not  in  point  m 
the  present  case   inasmuch  as   the  parties   here  are  Hindus  and 
the  Full    Bench   in  express    terms    restricted   their   decision   to 
cases  of  this  kind  arising  among    Mahammadans.     It  may  well 
be   a  question    whether    this    distinction   is  in    any  sense    sub- 
stantial,  and  it  may  also    be  questionable  whether   the  ruling  of 
the   Full    Bench    is    sound.     It    is   opposed   to   woll    considered 
decisions  of   the   Bombay,    Madras  and   Calcutta    High   Courts 
(see    Dhanjibhoy   Bcmanji  v.  Hirdabai   (»),    Swavanai   Pewmal 
Pillaiv.  Toorvaji  <»)  and  Asirunnessa  Khatun  v.  Buzloor  Meah  (*)). 
But    upon     this      point    we     do    not     in     the     present     case 
feel    called    upon    to   express    an     opinion,      as     we     have     no 
hesitation    in   holding  that   npon   the    facts    as   d.sclosed,    the 
plaintiff  is    not   entitled   to  ask   the  Courts   to  grant    him  the 
decree  for  which  he  prays.     As  to  some  of  the  facts  there   is 
some  doubt,  but  the  following  facts   are  well   established.      The 
plaintiff  and  Mussammat  Dhani  were  married   about   20  or  25 
years  before  the   institution  of    the   present   suit   in    1891    or 
thereabout,  Mussammat   Dhani  gave  birth  to  a   daughter,   and 
shortly  afterwards  she  either  was  turned  out  from  her  husband's 
house  or  she  left  it  of  her  own   accord.     In  1898  (that  is,  some 
years   after  the    event   above   referred  to)   her   husband,    the 
present  plaintiff,  brought  a  suit  for  custody  of  his  wife,    but  this 
suit  was  dismissed  in  default  under  Section  102,  Civil  Procedure 
Code,  as  the  plaintiff  did  not  appear  on  the  date  fixed  for  the 
hearing.  At  this  time  the  plaintiff  was  living  at  Mauza  Ranwaj 
in  the    Patiala  State,   a  village  admittedly  only  seven   kos  from 
the  village  where   the  family   of   the  wife  have  their  ancestral 
home.     Plaintiff   himself   has   admitted   that    he    and  his  wife 


ii,  fid  P   R    1870  F  B.  (,'j  I-  £.  R.,XXVUI  Mad.,  436. 

g  fH'tSriZ  644.        U  I.  I-  E.,  VU1 V  Calc,  70. 
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bare  not  lived  together  since  the  date  of  the  previous  suit,  and  it 
ia  clear  upon  the  evidence  that  he  made  no  nttempt   whatever  to 
enforce  his  merital  lights  from    1S98,  when  he  allowed    his  pre- 
vions  snit  to  be  dismissed  in  default,  up  to  November  1906,  when 
taking  advantage  of  the  fact  that  his  wife  was  paying  a    short 
visit  to  her  brothers    in    the    Lyailpur   District,    he  'instituted 
the  present  proceedings  in  the  Court  of  the  Munsif  at   Lyallpnr, 
making  the  woman  and    her   brother    co-defendants  in  the  case'. 
Obviously  this  was  a  piece  of  sharp  practice  on  hi.-  p.rt  as  he  very 
well  knew  that  the  defendants  would  have  considerable  difficulty 
in  adducing  evidence  in  that  Court  in  proof  of  their  answer  to  his 
claim.    It  is  admitted  that  the  wife  has  a  daughter  and  we  have 
no  doubt  ourselves  that  the   sole  object    with  which  the  present 
suit     was  brought    was  to  obtain  possession    of  this  girl  with  a 
view  to  marrying  her,  at  a  profit  to  the  plaintiff,  to  some  one  or 
other.     We  regret  to  think   that   it  is  equally  probable  that  the 
main  ground  upon    which  this    claim  has  been    defended  by  the 
brothers  of  the  woman    is  that  the  defendants   are  anxious  to 
share  the  profits  of  any   such  transaction  for  themselves.     But 
with  these    motives  we  have  nothing    to  do.     All  that   we    are 
concerned  with    is  whether  the  husband    is   entitled    to   claim 
custody  of   his  wife  and  as  regards   this    question,    we   are  de- 
cidedly of  opinion    that  he    has   forfeited  any   such  right  which 
ho  otherwise   would  have  had.     His    wife  either  was   ejected 
by  him  from  his    house   or  left    his  protection   some  time  before 
1898.     Hemade  a  feeble    attempt  to  get   her  back  in    that  year 
hot  did  not  press  his  suit.     Thereafter,    though   sho  was  living 
only    a  few   miles   off   with    her    father's  family,    he  refrained 
from  taking  any   steps  to  assert   his   marital   rights   for  some 
eight   years   and   admittedly    made    her   no   allowance.     After 
this   lapse  of    timo   he   comes    forward   once   again  and  endea- 
vours to   assert    his   light    to  her   custody.     The   woman    was 
present  in   Court  before  us,  and  in    answer  to  questions  put  to 
her  by  us   a-serted   that  she  had  been  turned  out   of  her  homo 
by  her  husband    some  16   year,    ago  and    vehemently    protested 
that  she  should    not  bo    compelled  to  go    back    to    him.     She  is 
fairly  advanced  in  years   and    is    suffering  from  g0jtre  of  a  vel 
pronounced    type.     Taking  all  these  facts  into  consideration    wo 
Lave  no  doubt  that  the  husband  actually  deserted  the  wife  and 
abandoned  her  and  that  his   present  claim    is  preferred  not  so 
much  for   the    purpose   of   recovering   his    wife  as  for    ulterior 
impose..     In    face   of    such     desertion    and  abandonment    we 
hold  that    he  has  no    longer  any  legal   claim    to   her   custody. 
A   Court  is    not  bound    to  decree  a   claim    by    a  husband   for 


CIVIL  JODGMKNTS-B 


[  Record 


i9Mnple  authority  for  the  propose  » »  **    ^  wbo  li;is  iU. 

e.ercse  that   discretion  in  ^our fa  taj  ^ 

treated  or  deserted    his   mfe   or    been  ^uUy 

matrimonial   offence,  free  Mussammat  Uttx   .      * 

Hon*.  ***«   B^),    f^^.% —     *— 

Staj*  (')  and  2ta«  Be<?^  v^  MuhMM 

As  remarked    by     their     Lordships    g.^jfj^   per- 

established  that  the  husband  ha,   tpjjea,       P  hi.p 


Appellate  Side. 


No-  83- 
J3e/bre  Sir  William  Clarh,  Kt.,  Chief  Judge,  and  Mr 
Justice  Eeid, 
X-.(1?lmktik*),-APPELLANT, 

Verms 
Z,-(Defk^am)  .-RESPONDENT. 

Civil  Appeal  No.  1183  oE  1907 
id'on  I'll   elergymi 


lady  attui 


De/omoiion—  Communieai 
mission   as   (o    Mr    proposed    ■/«« m>     - 

actionable,  unless  malice  is  shown. 


(»)  78  P.  «.,  1803, 
m  95  P.  K,,  1898. 


:.,  37. 


m  I  L.  B.,  XX7HI  Cole.,  751. 

(S   I  L.  R.,  XXIX  All.,  222. 
(«)    11  41.  I.  A.,  551. 
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Further  appeal  from  the  decree  of  S.  Clifford,    Esquire,  Additional 
Divisional  Judge,  Delhi  Division,  dated  22nd  .My  1907, 
Grey,  for  appellant. 
Shadi  Lai,  for  respondent. 

This  was  a  snit  to  recover  damages  for  defamation.  The 
defendant  was  a  minister  in  charge  of  the  Baptist  Mission  at 
P.  in  the  G.  District.  Attached  to  this  minion  at  P.  was  a  nurse 
named  Miss  A.  The  plaintiff  was  employed  as  Toll  Collector  at, 
B.  His  sister  had  been  employed  for  a  long  time  in  the  Baptist 
Mission  at  B.  Miss  A.,  who  was  a  young  lady  and  had  shortly 
before  come  ont  from  England  to  join  the  staff  of  the  Mission, 
having  gone  on  a  visit  to  B.,  stayed  with  the  plaintiff's  sister, 
and  thus  became  acquainted  with  the  plaintiff  and  eventually 
became  engaged  to  him. 

Shortly  after  the  engagement  rumours  against  the  plaintiff's 
character  and  antecedents  were  set  afloat.  The  lady  having 
no  other  friends  in  India  except  the  members  of  her  Mission, 
enquiries  as  to  the  truth  of  these  rumours  were  made  by  the 
defendant,  but  finding  no  satisfactory  information  or  evidence 
as  to  them,  he  promised  to  conduct  the  marriage  ceremony 
betn-fpn  the  plaintiff  and  Miss  A. 

Subsequently  acting  on  further  information  supplied  to 
him  the  dofendant  wrote  to  Miss  A.  regretting  that  he  could 
net  conscientiously  have  anything  whatever  to  do  with  her 
marringp  with  the  plaintiff,  informing  her  at  the  same  time  that 
he  had  not  sought  for  information  and  made  enquiries,  but  that 
facts  rud  been  brought  to  hid  notice  which  he  had  taken  the 
trouble  to  look  into,  and  that  he  was  forced  to  the  painful 
conclusion  that  the  plaintiff  was  altogether  unworthy  of  Miss 
A.  The  result  was  that  Miss  A.  forwarded  the  letter  to 
plaintiff  and  broke  off  the  engagement,  and  it  was  on  account 
of  the  imputations  against  the  plaintiff  contained  in  that 
lettor  that  the  plaintiff  brought  Una  suit  and  claimed  Ks.  2,000 
damages. 

The  defence  was  that  the  statements  contained  in  the 
letter  were  privileged,  they  were  written  in  good  faith,  and 
•ere  believed   to  be  true. 

The  District  Judge  found  the  communication  not  privileged 
and  decreed  Rs.  300  damages.  This  finding  having  been  re- 
versed  on  appeal  by  the  Divisional  Jodge,  the  plaintiff  pre- 
ferred   a  further  appeal  to  the  Chief  Court. 
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The  judgment  of  the  Chief  Court  was   aB  follows  :- 
•«    lb***  0UEK,C.   J.-We  agree  generally   wM.   the  view  of  the 

The   most  important   point  in  the     ease     is,   whether   the 
defendant's  letter  was  a  privileged  communication. 

The   Divisional  Judge  has  summarized   the  relation  of  de- 
fendant to  Miss  A.  as  follows  :- 

.The    Baptist   Mission   at    P.    consisted  apparently .of    the 

a  f     A     *    of   a   lady   or   it   may    be  two,  connected  with  the 

"defendant,   ot   a   iauy    "  j  is  a  young 

•■have  had   no   f.ienda  ^.^ 

"defendant   and   one   or  two  lad.es   ot    tn 

„t       jmt™  In   this  the  defendant  had  promised   to   perform 

plaintiff   to  be   unfit  to   be   Miss   A.  s    husband 
Le   so  we    think   that,   ^""7^  "At  intimate  friaud 
her,  he   would   have  failed  m   socia  1^  f^    more    we 
ia    allowed   to    give    such   in  ormation     and  n_ 

tM„k   should   defendant  be  •«»-?   *   f^"  Qob   atter    her 
His     relation     towards     her    required  htm  ^ to  ^ 

"Has    nothing  of   the   flavour  of  officious  interference 
heard   about   plaintiff    and   ^lte  sense  of  duty 

opinion  under  the  hea^^^eP^  ^   ^   ^  ^ 
X  of   Odgers    or ,   L bel   »d     .  .^    ^     fl  ft 

lies   upon   plaintiff    to     piove  communication 

aotion. 
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This  appears  clearly  from  the  following  quotations  from 
page  26S   of  Pollock's   Law  of  Torts,  6th  Edition. 

"  Where  the  existence  of  a  privileged  occasion  is  established, 
"we  have  seen  that  the  plaintiff  must  gr  e  affirmative  proof 
"of  malice,  that  is,  dishonest  or  reckless  ill-will,  in  order  to 
"  succeed.  It  is  not  for  the  defendant  to  prove  that  his  belief 
"  was  fouuded  on  reasonable  grounds,  aod  there  is  no  difference 
"  in  this  respect  between  different  kinds  of  privileged  commuci- 
"  cation.  To  constitute  malice  there  must  be  something  more 
"  than  the  absence  of  reasonable  ground  for  belief  in  the  matter 
"  communicated.  That  may  be  evidence  of  reckless  disregard 
"  of  truth,  but  is  not  always  even  such  evidence.  A  man 
"maybe  honest  and  yet  unreasonably  credulous;  or  it  may 
"  be  proper  for  him  to  communicate  reports  or  suspicions  which 
"  he  himself  does  not  believe.  In  either  case  ho  is  within  the 
"  protection  of  the  rules." 

The  law  on  the  subject  is  also  clearly  laid  down  in  Chap- 
ter  XII  of  Odgers*  book  on  the  subject  of  malice.  Plaintiff  has 
entirely  failed  to  prove  actual  malice  on  the  part  of  defendant, 
and  is  therefore  entitled  to  no  damages. 

While  comiDg  to  this  conclusion  we  think  that  it  is  only 
fair  to  plaintiff  to  say  that  he  has  entirely  cleared  his  character 
from  the  aspersions  made  against  it  by  defendant.  Those 
aspersions  were  Dot  warranted  by  the  information  acquired  by 
defendant,  the  defendant  was  too  credulous,  and  did  not  value 
at  their  proper  worth  rumours  based  on  no  trustworthy  know- 
ledge, he  formed  an  unfavourable  opinion  against  plaintiff  on 
dat»  on  which  he  has  no  sufficient  grounds  to  form  each 
opinion. 

Under  these  circumstances  we  think  that  it  will  be 
fair  to  leave  the  parties  to  bear  their  own  costs  throughout, 
and  while  dismissing  the  appeal  direct  that  the  parties  bear  their 
own  costs  throughout. 


Appeal  dismissed. 
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No-  84-  . 

Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr.  Justice 

Rattigan. 

MEHR  KHAN  AND  OTHERS,- (Pmiutiffs),-- APPELLANTS, 

Versus 
AZ1Z-ULLAH  AND  OTHERS,-(Defendants),--RESPON  DENTS- 
Civil  Appeal  No.  326  of  1907. 
Custom-lnheritance-Right   of  widow    of  son  who  has  predeceased    his 
fnthe,—I>a  Khel  Pathan*  of  tahsil  7.s«  Khel,  Uianwali  District. 

Held  that  by  custom  among  Isa  Khel  Pathans  of  the  Isa  Khel  M,WJ   of 
the  Mianwali  District  the  widow   of  an   only  son    who  predeceased  hrs 
father  is  entitled  to  succeed  to  a  life  interest  in  her  father-m-law  s  estate. 
Further    appeal  fro,,   the    decree    cf  Lala  Ckuni  Lai,   Agonal 
Divisional  Judge,  Shahpur  Division,  dated  22nd  December  1906. 
Muhammad  Shafi,  for  appellants. 
Eazal-i-Hussain,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 
Rattigan    J.— The  parties  in  this  case  are  Isa  Khel  Pathans 
of  fatal  Isa  Khel,  MiaaWi  District,  and  the  following  pedigree 
table   will   help   to    a   better    undemanding   of     the   adm.tted 

facts  :_                            HUSSAIN  KHAN. 
, L 

Ahmad  Khan. 
I 

I    v, 

Khanjar  Khan. 


Sikandar. 
I 


Usman  Khan 


Akhtar. 


Zangar.        Muhammad  Khan. 


Roshan  Khan. 
Ahmad  Khan. 


Abdul  Karim  Khan,  Plaintiff. 


Ashraf  Khan.    Ali  Khan. 
Sikandar  Khan.    Shah  Nawaz 
( 


Muhammad 
Nawaz  Khan, 
Plaintiff. 


Muhammad 

Azim  Khan, 

Plaintiff. 


Khan  Beg  Khan. 

Mussammat  Alam  Khatun, 
Plaintiff. 


Mehr  Khan, 
Plaintiff. 


Sher  Khan, 
Plaintiff. 


Mozam  Khan. 
Sarwar  Khan. 


Muhammad  Khan  (married  to 
Mussammat  Rahmtan). 

Mussammat  Bakhtan 
(Defendant  No.  2) 

married  to 
Abdul  Karim  Khan 


1 

Mussammat 
Mamo. 

Abdul  KaTira 
Khan, 
(Defendant  No.  1). 
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The  pioperty   now  in  dispute  originally  belonged  to  Sarwar 
Kbau    and   consists  of  some    1,871    kanals    19   marlas   of   laud. 
It     appeals     that     by     registered     deed     of    gift,    dated    21st 
December    1889,    Sarwar  Khau  (his   own  son   Muhammad  Khan, 
beiLg   then  dead)    made   a   gift   of   some   985   kanah    4   marlas 
of    this     land   jointlj    to     MuSfammat   Bakhtan    (his     deceased 
son's  daughter)    and    her  husband,   Abdul    Karim     Khan.      It 
will    be   noticed  that  the   latter  person  was  also  the  daughter's 
son  of    the    donor.     The  donees  supported  by  the  donor,   applied 
for    mutation   of  names   in    respect   of    the    land     thus   gifted. 
The   reversioners   objected  to  such  mutation  on    the  ground  that 
the  donor  was   an   old    man   and    not    iu   his     right   mind,    but 
their  objections  were  overruled  and  mutation  was  effected  in   1892. 
Sarwar  Khan   died   in    October  1893  apparently   about   the 
20th   of    that    month,  and  on  his  death  the  donees  and    Mussam- 
mat    Rabnitan    (the    widow   of  Muhammad    Khan)  took   posses- 
sion   of  the   whole   of   the  knd   left  by    deceased.      The    donees 
were,  of  course,  already  in  possession  of  the  985   kanals  4    marlas, 
and    as  regards  the  rest  of  the  land  (viz.,  866  ka7iak   15   marlas) 
was   effected    in    favour   of    Mussammat    Rahmtan    in 
respect  of    131  kanals    7    marlas    and    in    favour   of    the    donees 
in   respect   of    the  remainder,    viz.,  755    kanals  8    marlas.      This 
was   in  June    1897    and   no    objection    to   these    mutations    was 
preferred    by  any    of    Sarwar  Khan's  collaterals.     It   is  alleged, 
and  it    would   certainly    appear   to    be    the  case,  that  these  last 
mentioned  mutation  proceedings    were  the  result    of  an  arrange- 
ment  privately   agreed    to   by   Mussammat    Rahmtan    and    the 
donees. 

The  nest  important  fact  is  that  on  the  4th  July  1901 
Mohr  Khan  (the  principal  plaintiff  in  this  case)  applied  to 
the  Revenue  authorities  for  partition  of  all  tho  land  held 
jointly  by  members  of  this  family  and  some  others  in  Mauza 
Khugianwala,  and  in  his  application  Mehr  Khan  impleaded 
as  defendants  (int,  r  alia)  Mussammat  Rahmtan,  Mussammat 
Bakhtan  and  Abdul  Karim  Khan.  These  partition  proceedings 
(to  which  no  objection  was  seemingly  raised  by  any  of  tho 
parties  impleaded)  concluded  iu  March  1902  when  partition 
was  duly  effected.  It  appears  (and  this  is  a  circumstance" 
of  some  importance)  that  Mohr  Khan  had,  about  8  years 
before  the  date  of  the  present  suit  {i.e.,  about  1897),  given 
bis  daughter  in  marriage  fo  the  said  Abdul  Karim  Khan, 
who  was  (it  .should  be  remembered)  already  married  to  Museam- 
toat  Bakhtan  the  daughter  of  Sarwar  Khan's  sou  Muhammad 
Khan. 
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From  the  circumBtanoes,  as  above  set  forth,  it  would  appear 

that  for  many  years  after  the   death   of  Sarwar  Khan^here  was 

compete   baLony  between  the  collateral,   of  Sarwar  Khan  and 

Z  present   defendants,  and  that   no   attempt  was  made  by  the 

oimer  to  dilute   the  rights    of    the   latter  to    he  land  m  su    • 

On    the  contrary   Mehr  Khan  (who  is,  as   we   have   remarked, 

the  principal    plaintiff   in   this   case    and  has    throughout  con- 

ducted   the   proceedings  on  behalf    of  the  plaintiffs)  was  clearly 

hand   iu    glove   with   the   principal     defendant,   Abdu     Kanm 

Khan      Unfortunately   differences   must   have   occurred    subse- 

ouently     and  there  is   some    plausibility    about  the    suggestion 

Lt    jealousies  arose    between    the   two  wives  of  Abdul  Kanm 

Khan      Be   this  as   it   may,   it    is   certain   that   in  190o   Meb 


Kban  and  his  co-plaintiffs  decided  to  launch  a  suit  _ 
Abdul  Karim  Kban,  his  uife  Mussammat  Bakhtan  and  Mussam- 
mat Rahmtan.the  result  being  this  present  suit  which  was 
instituted  on  the  2nd  October  1905,  or  in  other  words  some 
11  years  and  11  months  after  the  death  of  SarwarKhan. 

Eight  issues  were  framed  upon  the  pleadings  by  the  Court 
of   first    instance   and   all   were   practically   decided   in   favour 
of   the  defendants,    the    plamtiff,   ^*— ^ 
tX  8&E!£    dainties  have  preferred  a  further 
,    i*   this   Court    and  wo     have    had  the   advantage  of 
Eg   thet,8c^  ai-gued   with  great  ability  by  their  learned 
counsel   Mr.    Muhammad   Shan.       All     the   question!   involved 
Lave  been   elaborately  discussed,  but   upon  the  view   which  we 
take  of   the  case  it  is   unnecessary   for   ns  to  deal  with   any 
Lsue   other   than   the   second,    which    is,    whether  the  plaintiffs 
are  entitled  to   succeed   to   this    property  during   the   h  etimo 
of  Mussammat  R^hmtan  ?     Obviously    if  Mussammat  Rahman 
'   Vtbe    widow  of    Muhammad  Khan,  the    son  of   Sarwar   Khan, 
;h0   predeceased    his  father)   is  by  the  custom  obtaining  among 
The    parties   entitled   to    a   life   estate  in    the   property   left  by 
Jet   hn  nand's   father,   the  present  suit  by   the  reversioners   of 
Sarwar  Khan  for  possession  of   that  property   must  be   held  to 
";    mature.     Bo'h    the  Courts  below  have   decided  th.s  que.- 
ton   in    favour  of  the  defendants,  and  after  giving  every  weight 
to   Mr.  Shan's   arguments,  we  are  not  convinced  that  this  Cndm* 
is  incorrect. 

Mr.  Shafi  contended,  upon  the  strength  of  paragraph  9  of 
Sir  William  Rattigan's  "  Customary  Law  Digest,"  that  tbo 
ordinary  rnlo  is  that  the  widow  of  a  sonless  son  who  predeceased 
his  father  is  not  generally   permitted  to  succeed  to  his  sh»re 
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and  that  the  onus  of  proving  that  she  has  such  right  rests  upon 
her.  Assum.ng  that  this  is  a  correct  statement  of  the  law  we 
are  of  opinion  that  in  the  present  case  the  onus  has  been 
shifted  and  that  the  plaintiffs  have  failed  to  show  that  by 
the  custom  of  this  tribe  the  widow  of  a  sonle  s  son  who  has 
died  before  his  father  has  not  the  right  to  succeed  to  a  life 
interest  in  her  fa. her-in  law's  properiy.  The  grounds  upon 
which  we  hold  that  the  onwhaa  been  so  shifted  are  these  :_ 

(1).     According   to  paragraph    3  of  the   Biwaj-i-am.    of   the 
IsmEhelpargana,   in    the   event   of  a  proprietor    dying   without 
male  lineal  issue,  his   widow   and   the   widow  of  his   son  who 
has  predeceased   him    succeed    as   heirs   in  equal   shares  to  the 
property  left  by  him,   UDd   an   instance   of   such  succession  is 
g.ven.     Mr.  Sha6  argues,    that  nothing   is   here    said  as  to  their 
being  m   existence   a   near  agnatic    heir  of    the   deceased    pro- 
prietor.     This   is   true,    but  obviously  tho  answer   is  meanc    to 
convey    the  idea  that     in   every  case    where   a    widow    of    the 
deceased   proprietor  would  succeed   the   widow  of  the  deceased's 
son   would   also  succeed,   and   from   the    answer  to  question  4 
it  is   clear   that   the   widow  of  the   proprietor   would    succeed 
in   every  case  in    the  absence   of  male  lineal  descendants,  and 
that  she   would   succeed  even  collaterally   except  in  those   cases 
where   the   deceased  leaves  male  lineal   descendants  or  a  brother 
or  a  brother's  sons.     Mr.  Shafi    further   argues    that  this    state* 
ment   in    the   Biwaj-i-am   is  worthless   as  it   is   unsupported  by 
instances,   and    he  has    referred   us    to   several   rulings  of   this 
Court  in    which    it  has   been    laid   down  that   a  statement    in  a 
Biwaji-am,   unsupported  by  instances   is   entitled    to  but  little, 
if   any,    weight.     We   do    not   think   that   the    reasoning  upon 
Which   these   rulings    are   based    is   applicable   to   the   present 
case.     In  this  District  B.waj-i-ams  appear  to  have  been  prepared 
with  more   than  ordinary  care  and  for  each  separate  tohsil,  and 
in  this   particular  case   before   us  an  instance    in  support  of  the 
correctness  of  the  answer   to  question   No.  3    is  actually  given. 
Farther    the   accuracy   of  this  answer  is    apparent  fiom  the  ouS 
cumstanccs  of  this  case,  and  this  brings  us   to  the  second  ground 
upon  which  wo  base  our  conclusion  that  the  onus  has  been  shift- 
ed  to  plaintiffs. 

(2)  When  War  Khan  died,  mutation  was  (.as  wo  have 
•eei,)  effected  in  favour  partly  of  Mossammat  Hahmten  and 
partly  of  Abdul  Karim  and  Mussammat  Bakhtan.  Wo  have 
ourselves  no  doubt  that  this  was  in  oonseqnobce  of  an  arrange- 
ment  armed  at   between   those   parties,  but   however    that  may 
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to.    Aoco.'dmg  to  »te  pieara        =  d  to  „„, 

p«* *■"■*  "*d  ™  it  SET**  «•  d»s  - 

prfoD  of   IH.  pvopertj .  "   °"  c  deoo-ed  propmtor'. 

-**•■*  ■nSTJ' E 1>-  — « ttal  ,h: 

predeceased   son.     It  this  ke         CBSlon  0f 

to  laud  or   part  of  U*     .od  .     <J !  *      artof  tiooo""""'8 

collaterals  (as  represented  by    Mjta**     )  ^  y. 

M^^l^^^^rf**.  tirst  Court, 
In  this  connects  we  are  ^"^^  „  woald  pl,clude 
their  conduct   avno-xote   to such ■   «1  subaellliently  (see  as  to 

then,   from   dxeputmg     hat   lad, ^s  Jg  y   ^^   (1)). 

the  property  of  her  ^'  m  ^  ^.^ 

Having   regard  then   to  th  answer  gw  ^ 

audto  theconduct  of  the  pla.n  .&  jh ha™  ^  ^  ^ 

c.he  institution  of  th.ssu.twh.oh   was  „      g  Mu8Bammat 

-«--*-H^)«^J-i».    but  that   the 
Rahtntan,    we   can   come    to    no   oU  e  ou  the  death 

wldow  of  a  son  who  has   predeceased    Ins        h  ^ 

o£  her  father-in-law,  entitle     *—- J>^   ^  J,y  ,  hM 
Widow  of  her  father-.n-law,  f  the  e  be    ay  ^^ 

father.in-iawhash.tnow. ^  ^   ^   a8   ^anunat 
That  be.ug  the  ease,   it  is  ooviou  poBseBBion 

Rahxntan  lives  the  plaint^  have  no  nght  to  o        P 
of   the   property  left  by    Sarwar  Kh  on   « any  ^ 

and  that  their  present  suit  must  accord^      be d  ^ 

mature.     Upon  this  find.ug  i* .  wo-W £  ■  ■£  Kiinm 

opinio*  upon  the  validity  of  the   pll  « <»-    questioD  wheth* 
Khan  and  Mussaxnmat  Bakhtan      M  ^  „.  Abdul 

ofMnssamniat   Ka InUn        ^  ^   ^  ^ 

t   MuBBamroat    bakhtan 


after   the 
Karim  Khan   oi 


Narian  Das  v.  Foi»  Shah  (■)). 

We  according  d.Btn.ss  this  appeal  Mndmj} 
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No.  85.  _^ 
Before  Mr.  Justice  Kensington,   and  Mr.  Justice  Rattigan, 

BHAGAT  SINGH,— (Defendant),— APPELLANT, 

Versus 

DEVI  DIAL  AND  OTHERS —(Plaintiffs) —RESPONDENTS. 

Civil    Appeal    No.  161    of    1908. 


AprELLATEE  SlD*. 


Written  Statement— Plea  of  payment—Set-off— Levy  of  Court  fee  on  such 
written  statement— Civil  Procedure  Code,  1S82,  Section  111. 

A  sued  B,  to  recover  the  amount  alleged  to  be  duo  to  him  under  a  mort- 
gage. In  his  written  statement  B  stated  that  A  had  been  in  wrongful 
possession  of  the  premises  mortgaged  and  had  realized  profits  equal  to  the 
amount  alleged  to  bo  due  to  h:m  under  his  security,  and  prayed  that  the 
claim  should  therefore  be  d;srr;ssed. 

Bell,  that  the  written  statement  was  not  a  set-off  against  the  plaintiffs' 
demand  within  the  meaning  of  Section  111,  Civil  Procedure  Code,  and  was 
not  chargeable  with  a  Court-fee  as  on  a  plaint. 

Miscellaneous  first  appeal  from  the  order  of  A.  H.  Parka-   Esquire, 

District  Judge,  Lahore,  dated  27th  November  1907. 

Ishwar  Das,  for  appellant. 

Petman  and  GobincT  Ram,  for  respondent. 

The   judgment  of  the  Court  was  delivered  by— 

Rattigan,  J.— The  facts  of  the  case  are  succinctly  stated  21  st  April  195 
in  the  order  of  the  Lower  Court,  dated  27th  November 
1907.  Plaintiffs'  claim  in  their  plaint  that  a  sum  of  Rs.  81,200 
•was  due  to  them  under  the  terms  of  the  mortgage  executed 
by  defendant  No.  1  in  their  favour  and  dated  the  19th 
October  1898  The  suit  was  instituted  on  the  27th  August  1907. 
In  a  written  statement,  which  defendant  No.  1  desired  to  file 
in  answer  to  this  claim,  it  was  alleged  that  the  plaintiffs  took 
advantage  of  the  fact  that  defendant  No.  1  was  in  prison,  to 
seize  the  factory  and  the  other  premises  mortgaged,  and  that 
though  the  said  mortgage  was  one  without  possession,  the  plain- 
tiffs obtained  possession  of  the  premises  illegally,  and  by  so  do- 
ing had  "  taken  the  benefit  "  of  the  workshop  and  "cancelled 
that  principal  snm  and  interest  "  and  should  have  realized  as 
much  as  they  now  claimed.  Upon  these  pleadings  the  District 
Judge  framed  a  preliminary  issue  to  the  following  effect  :— 
"  Does  the  set-off  or  payment  of  the  amount  of  the  claim  as 
"  claimed  by  the  deftndant  No.  1,  require  to  be  stamped  ?" 
After  bearing  arguments  upon  this  font,  the  Lamed  Judf.e 
decidid  tint  tlo  facts  alleged  bj  defendant  No.  1  could  not  be 
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considered  a,  a  payment  in  satisfaction  of   the   debt  -that   they 
constituted   a  set-off,   and   that  as     upon     defendant    No     1 
statement,  the  amount   so   due    was     equal     to     the     amount 
claimed,    it  must   be   regarded   as  an    attained    sum     and 
as  such  a  legal  set-off;  and   that   upon   the  weight  of    authority 
Amirzam.  v.  Nathu  Mai    ('),  Bw    Shri  Majirajbai   v.  Narotam 
Hargovan   (»),  and    Gheanappa  v.    Baghunatha  (»)   as  contrasted 
with     the      opinion    per      contra     of     Banerji    J-     «     *<*» 
Chandra    Dutta   v.    Qisborne   &    Co     (*),    defendant  No.   1  was 
bound   to    pay    Court-fee   duty    upon    the     written     statement 
rqual    to  the  amount    claimed   in    the   plaint.     The   opinion  of 
Mr    Justice     Banerji   above   referred  to   has   been   accepted   as 
a  correct  exposition  of   the   law  by    the   Full   Bench    of     the 
Burma   Chief    Court  in   the    case    of    Muhammad    Nassor-ud- 
Din  v.  Messrs.   S.   Oppenhei'mer   (5)       In  the   present  case   the 
defendant  No.  1,  when    ordered     to   pay    Court-fee   duty   on  his 
written  statement,  declined  to  do  so,  and  accordingly  the  District 
Jnd.'e    by   order,  dated   the    17th    December    1907,  refused   to 
set-off   the  debt  due    (or   alleged  to    be    due)   from  plaintiffs    to 
him.     Hence  this   appeal    under   Section    5S8   (7)  of  the    Civil 
Procedure  Code. 

We  have  duly  considered  the  authorities  quoted  and  the 
arguments  addressed  to  us,  but  we  do  not  feel  called  upon 
to  express  an  opinion  as  to  the  correctness  or  otherwise  of 
the  rulings  relied  upon  by  the  District  Judge.  Assuming 
for  the  sake  of  argument  that  a  written  statement,  in  which 
the  defendant  claims  to  set-off  against  the  plaintiffs'  demwd 
an  ascertained  sum  of  mon.iy  legtlly  recoverable  from  the 
plaintiff,  is  to  be  treated  as  a  plaint  for  the  purposes  of 
the  Court-fees  Act,  1870,  we  cannot  agreo  that  the  written 
statement   in  this  case  answers   to    sach    a    description. 

Defendant  No.  1  docs  not  claim  any  ascertained  sum  as  due 
to  him  from  plaintiffs.  What  he  alleges  is  that  plaintiffs 
must  have  realized  an  amount  from  the  profits  of  the  work- 
shop which  would  be  equal  to  the  sum  claimed  by  them. 
This  is  really  a  claim  for  an  unliquidated  amount  by  way 
of  damages  for  illegal  possession,  but  it  is  so  connected 
with  the  claim  of  the  plaintiffs  tint  it  would  bo  inequit- 
able to  drive  the  defendant  to  a  separate  suit  for  the  en- 
forcement  of  his   alleged   claim.     It   springs   from    the     same 
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contract  of  mortgage ;  is  intimately  connected  with  it  in- 
asmuch  as  it  was  in  Tirtne  of  their  alleged  rights  under 
the  mortgage  that  the  plaintiffs  took  possession,  and  it  can 
readily  be  determined  ia  this  suit  (see  Fragi  Lai  v.  MaxwelU  (}), 
and  Xiaz  Gul  Khan  v ■.  Durga  Prasad  Q)). 

The  point  which  we  desire  to  make  may  be  expressed 
in  different  words.  It  is  qaite  open  to  argument  that  if  a 
plaintiff  claims  a  certain  sum  from  the  defendant,  and  the 
defendant  claims  as  a  set-off  a  deSnite  sum  from  the  plain- 
tiff, the  Court  may,  npon  its  findings,  have  to  decide  that 
the  plamtiffs  claim  fails,  aud  that  defendant  is  entitled 
upon  his  pleadings  to  a  decree  against  the  plaintiff  for  the 
amount  claimed  by  him.  In  such  a  case  it  may  be  that 
the  defendant  should  be  compelled  to  pay  Courl-fee  upon 
his  written  statement,  as  he  by  his  pleading  invites  an 
adjudication  up0Q  the  claim  preferred  by  him  and  impliedly 
Of  not  expressly)  asks  for  a  decree  in  Lie  favour  if 
b.s   claim   is    proved   against    the    plaintiff.     In    such   cases    it 

ZJ .     Ze\t0  ,he  Court  t0  fiQd  that  nothine  i9  *»e  to 

be  plaintiffs,  but  that  the  defendant  is  entitled  to  a  decree  for 
he  amount  claimed  by  him  (see  Hayat  Khun  v.  Abdula  Khan  {?). 
Upon  this  point  we  refrain  from  expressing  any  opinion, 
»  it  is  not  directly  before  us.  We  refer  to  it  merely  for 
to  purposes  of  differentiating  such  cases  from  the  one  with 
Klnch  we  arc  dealing.  Here  the  defendant  does  not  claim 
my  sum  from  the  plaintiff.  He  merely  pleads  that  in  equity 
for  such  is  his  claim)  he  is  entitled  to  damages  against 
he  plaintiffs  and  that  if  effect  is  given  to  his  claim,  it  will 
»  found  that  pla.nt.ffs  are  not  entitled  to  claim  any  sum 
i  money   from   him.       Upon    his   pleadings   it   would  not   bn 

Tcr  ^  ?°",r*    t0    diSm,'SS    r'aiDtiffS'      Cla,'m    8nd    t0    P^S 

■  decree   in  defendant's  fovour  for  any  sum  of  money.     He  does 

•ot  ask   for  any  such   decree,    nor   does    he   claim   thatadefi- 

.  e   and   ascertained  sum    is    due  to  him.      He   alleges     that 

7  w   1"  "   Wr°D?fU'   r0SSeSS,'0n    °f   his    Premi^- 

nd   that   the   profit   which   they   have    so   obtained     will    be 

und  to  counterbalance  any  claim  that  they  may  have  againsl 
™,  and  upon  this  allegation  he  prays  that  the  suit  may 
3  d,«n,acl  No  doubt  in  one  sense  he  asks  that  the 
"ount  of  such  damages  may  be  allowed  him  in  the  pre- 
■4  Bn.t,  but  wo  do  not  understand  this  to  mean  anything 
»e  than  that,  if  his  allegations  are  proved,  the  snit  should 
(')  /.  1.  R.,  VII  All    284.  (i,  /.  £.  B..XFAU..9 

(3)  6  Bom.,  D.  C.  B.,  161. 
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a-      ■      A      He   expressly   states   that  by    their    wrongful 

raigscd     If  b    t,      11                  iement  faU.Qg  w.tWalti  pur. 

a9   enact.ng   that   a   wnt                           ^     ^  gf     ^ 

view   is   to  to   regarded     as   a   P  ^     mu9t   aS  ft 
eluding  the   purposes     of    the .Court 

T1  Jt^ld    it°«  —ally   h3   held   to   cover   a 
t^   ~    in   which   the   defendant   -     not      a^ge 
any   definite   and    ascertained    sum   to  be    due     to     him,      > 

the   same   transaction,   aga.nst  the    P a. n  dfc 

ith     purport   of   the   written   statement  in  the  present  case. 
We  hold   therefore    that  tho   written  statement  under  confer- 

Appeal   allowed. 


No.  86- 

Be/ore  Mr.  Jwsto  CfcaKer;*,  C.J.B.,  aw*  Wr,  Justo 

.Ro&erison. 

BHOLI  AND  ANOTHER,— (Defendants),— APPELLANTS, 

Versus 

Appelate  S.dc    j    M^  giNGH  and  0THEas>_(PtMNr„F8)  -RESPONDENTS. 

Civil  Appeal  No.  1267  of  1906- 

Custom-Inheritance-Succession  of  daughters  in  presence  of  distant 
collaterals-Bind*  Chuhan  Rajputs  of  the  Naraingarh  tahsil,  Ambala 
District— Burden  of  Proof. 

Found,  that  no  custom  is   established  among   Chuhan    Rajputs  of  the 

Naraingarh  tahsil,  Ambala  District,   by  which  daughters  are    exc ude «W 

succession  to  ancestral  property  by  male  collaterals  related  m  the  sixth  degree. 

The   burden  of  proof  as  to  whether  remote  collateral,  such  as  of  the 

sixth  degree  exclude  daughters,  rests  on  the  party  who  asserts  its  existence. 
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First  appeal  from  the  decree  of  Lata  Bamoiar  Das,  District 
Judge,  Ambala,  dated  21th  August  1906. 

Muhammad  Shafi,  for  appellants. 
K.  C.  ChaUerji,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by— 

Chatteeji,  J. — The  materia)  facts  of  this  case  are  2'ird  March  1908. 
given  in  the  previous  jndgmeut  of  this  Court,  dated  27th 
February  1906,  remandirig  it  for  enquiry  into  the  merits.  By 
that  judgment  it  was  decided  that  plaintiffs  were  collaterals 
of  the  deceased  Jiwan  Singh,  father  of  Mussamtuat  Bholi  and 
husband  of  Mussammat  Thakri,  defendants,  and  were  so  far 
competent  to  sue.  The  Lower  Court  has  now  given  the  plaintiffs 
a  declaratoiy  decree  setting  aside  the  gift  by  Mussaniniat  Thakri 
in  favour  of  Mussammat  Bholi  in  so  far  as  their  reversionary 
rights  are  concerned,  holding  them  entitled  to  succeed  to  Jiwan 
Singh's  estata  after  the  death  of  the  widow. 

Plaintiffs,  according  to  the  pedigree  table  propounded  by  them, 
are  related  to  the  deceased  in  the  sixth  degree  according  to  the 
approved  method  of  computation  laid  down  in  Ladhu  v. 
Daiditti  (]),  by  which  the  deceased  as  well  as  the  common 
ancestor  are  both  counted  in  calculating  the  degrees  of  relation- 
ship. In  other  words,  plaintiffs  arc  descended  from  the  grand- 
father of  Jiwan  Singh's  great-grandfather  (vide  genealogical 
tree  at  page  9  of  the  old  printed  record).  The  question  for 
decision  is  whether  they  are  entitled  to  snecoed  to  the  deceased's 
estate  in  preference  to  his  daughter,  Mussammat  Bholi.  The 
gift  by  the  widow  has  no  independent  value  of  its  own  in  deter- 
mining the  right  of  succession,  but  plaintiffs  have  no  competency 
to  sue  to  declare  it  invalid  unless  they  are  entitled  to  exclude 
Mu8tammat  Bholi  from  inheriting  to    her   father. 

Tho  evidence  produced  in  this  caso  is  extremely  meagre 
and  is  of  little  value  in  enabling  us  to  come  to  a  decision  on  the 
point  in  issue.  The  plaintiffs  produce  five  witnesses,  who  stated 
geueially  that  collaterals,  however  remote,  excluded  daughters, 
rils  instances,  one  witucsp,  Chet  Ram,  mentioned  three, 
Of  which  two  occurred  in  the  Kalsia  State.  Of  the  third  there 
are  no  details-  Jawahira  mentioned  two  cases  of  exclusion  but  in 
one  it  is  not  clear  whether  tho  collateral  was  of  the  5th 
or  the  6th  degree,  and  lie  was  uuablo  to  state  the  pedigree  in 
the  other  beyond    saying  that  the   collateral  was  of  12th  or  13th 
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degree.     Another     witness,     Harnara,      mentioned    a    case    of 
exclusion  of  a  daughter  by  a  collateral  of  the  4th  or  5th  degree. 

On  behalf  of  defendant,  daughter,  ten  witnesses  were  pro- 
duced, most  of  whom  stated  that  daughters  exclude  collaterals, 
but  some  paid  that  collaterals  of  the  3rd,  4th  or  5th  degree 
have  pj  efe.  ence  over  them.  Some  instances  were  cited,  one  from 
village  Kalawan,  in  which  a  collateral  of  the  3rd  degree  was 
excluded  by  the  daughter,  a  second  deposed  to  by  Umrao  Singh, 
in  which  the  witness*  mother  succeeded  in  preference  to  a 
collateral  of  her  father  of  the  3rd  degree  and  had  her  title  up- 
held by  the  Court,  and  two  others  of  which  the  details  are  not 
complete. 

The  evidence  is  obviously  unconvincing  either  way,  and  the 
Lower  Coait  has  decided  the  case  in  plaintiffs'  favour  by  simply 
throwing  the  onus  on  the  defendant  and  making  her  begin  the 
evidence.  Ihe  Com t  has  also  relied  on  the  ivajib-ulrarz  of  the 
first  and  the  riwaj-i-am  of  the  2nd  settlement,  and  on  the  facts 
that(l)  Mussammat  Thakri  in  certain  deeds  of  sale  executed 
bv  her  pages  19,  22,  24,  and  27  of  the  previous  record,  admitted 
pLti&  to  be  her  reversioners,  and  (2)  a  deed  of  gift  has  been 
executed  in  favour  of  the  daughter  instead  of  leaving  her  to 
succeed  by  inheritance   tfbff  her  mother  s  death. 

The  wajib-vl-ar*,  paragraph  3,  deals  with  alienations  mainly 
Witha  view  to  provide  for  pre-emption,  and  .couched  in  h 
usual  te.ms;  it  contains,  however,  a  clause  probing  gifts  to 
usual  w,iuid,  nenhews  or 


7  W  and  ^  and  t'o  all  but  brothers,  nephews  or 
2S,  This8  seems  to  be  .uite  inconclusive,  first  because 
it  does  not  deal  with  the  right  of  succession,  and  secondly  bxause 
Lo  degree  of  the  collaterals  is  not  mentioned.  A  prov.a.on 
couched0 in  such  general  terms  is  not  of  any  value  in  the  present 
discussion. 

The  ri^-i-an,  clause  4,  is  given  at  page  17  of  the  old  paper 
book  and  lavs  down  that  daughters  are  not  heirs  among  IIuulu 
Ra-pu  s  ;  that  collaterals  even  up  to  the  10th  degree  are  preferred 
fo  Them  and  can  set  aside  gifts  to  them.  In  the  column  of 
instances,  two  among  Muhammadan  Rajputs  are  cantoned  m 
Which  the  daughter  succeeded  her  father,  because  there  was  no 
male  i?sue.  The  instances  are  not  opposite,  and  apparently  are 
Zl Led  to  the  rule  laid  down  in  the  answer  of  the  tribesmen, 
35T»  not  supported  by  any  precedents.  This  entry  .pp«j 
to  us  worth  little  or  nothing.  It  may  be  conceded  that  as  land  U 
riJg  in  value  under  British  rule,  the  land-holders  arc  becoming 
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ready  to  state  the  rule  against  d.nghtars  as  strongly  as  possible 
bat  .f  the  custom  is  so  well  established,  it  is  strange  that  they 
are  unable  to  state  a  single  instance  in  point  on  an  ocoasion  like 
the  compilation  of  the  riwaj  i-am,  when  detailed  inquiries  are 
being  made  and  when  the  leading  men  are  suppose  1  to  give 
their  answeis  with  deliberation  and  care.  Cases  of  daughters' 
succession  or  exclusion  must  bo  constantly  occurring,  a°nd  yet 
the  only  ones  that  could  te  brought  forward  to  bear  on  tho 
statement  made  was  two  cases  of  succession  of  daughters  amon* 
a  different  class  of  Rajput,,  viz.,  Muhammadans,  which  really 
had  to  be  explained  away.  In  our  opinion  plaintiffs'  case  does 
not  derive  any  tangible  support  from  tha  statement, 

As  regards  Mussammat  Thakri's  admissions  in  the  previous 
deeds  of  sale,  the  former  District  Judge  noted  that  these  were 
entered  not  at  the  instance  of  tho  purchasers  but  of  the  plain- 
tiffs.  Ibis  was  slated  by  the  purchasers  themselves  Assuming 
however,  that  Mussammat  Thakri  was  cognisant  of  the  entries, 
U  this  Court's  previous  judgment  shows,  the  daughter  cannot 
in  the  least  he  bound  by  them.  Wo  have  already  said  that  the 
gift  by  the  widow  can  confer  no  valid  title,  and  in  order  to 
resist  the  claim,  the  daughter  must  fake  her  stand  as  her  father's 
helr  and  not  as  her  mother's  donee.  The  admissions  of  Mussam- 
mat Thakri  cannot  therefore  bind  Mussammat  Bholi. 

Tho  I,st  prcund  of  the  Distn.ct  Ju  ^  ^  thc  ^.  rf  ^ 
deed  of  g.ft,  is  almost  puerile  and  does  not  deserve  any  serious 
notice.  Even  male  owners  sometime,  make  gifts  in  favour  of  their 
sons,  and  considering  that  tho  plaintiff,  were  busying  themselves 
"bout  her  affairs  at  the  timeofths  previous  sale,,  which  we, e 
effected,  ,t  is  said  for  procuring  funds  for  the  marriage  of  her 
daughter,  it  is  natural  for  Mussammat  Thak.i  to  wish  to  have 
he  qnest,on  of  her  daughter's  right  fought  out  with  them  now 
.  n  no  after  her  death.  Thc  .iff  cumot  in  tho  least  injurious,y 
affect  the  daughter's  title  to  sue  -cssion  to  her  father. 

The  decision  of  the  case  thas  turns  upon  the  simple  point 
on  whom  docs  the  onus  cf  proof  lie  ?  Tho  case  has  been  twice 
md  there  is  no  reasonable  prospect  of  any  further  light 
tang  th.own  upon  it  by  a  fte8h  remand,  and  wo  wore  not 
asked  by  either  paity  for  any  such  order.  The  case  will 
therefore,  be  disposed  of  on  the  present  record. 

The  District  Judge  has  assumed  that  the  onus  lay  on  the 
defendant  daughter  to  show  affirmatively  that  among  Hindu 
Cbnhan  Rajputs  of  the  Naraingarh  Tabs,'!,  she  succeeds  to  her 
father  s  ancestral  land  in  the  presence  of  plaintiffs,  bis  collaterals 
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in  the  6th  degree.  The  District  Judge  bas  given  no  reasons  for 
his  view,  but  evidently  think  that  the  agnatic  principle  is  in 
vogue  among  these  Rajputs,  and  that  in  consequence  all  collaterals 
have  precedence  over  daughters. 

The    adjustment  of    the    burden   of  proof   in    eases  of  this 
naturals   always   a  matter   of  doubt  and  difficulty,    but  where 
the  decision  of  a  case   depends   entirely   upon  it,   we    consider  it 
most  e»ential  for  the  Court,    in  the  interests  of   jmt.cc  and  fair 
play,  to  p.oceedwith  -he    utmost  care    and   caution.     Now _  we 
Le  not  aware  that    the   burden   of   proof  of  a    superior   right* 
recession  in  a   contest   between    collaterals   and   *-^££ 
among    agriculturists    in    the    Punjab,   governed    by    customary 
law,  has  been  so  broadly  and  generally  laid  down   by   any     Pal 
Bench  of  this  Court   or  concensus   of  author. ty,    in  favour  of  the 
forme,     No   doubt  Sir  Charles  Roe,  in  his  work  on  Tnbal  Law, 
published   in    1895,   gives   it  as  his  opinion,  as  the ,re.ntt of bis 
examination   of    the    records   of   custom    m    the     Punjab,    that 
danghte.  s  are  not  in  the  line  of  heirs.     But  another  most  eminent 
authority,  Sir  William    Rattigan,  who   made    customary   «  the 
subject  of  special  study  from   the   early    seventies,   lays  down  in 
the  last  edition  of  his   Digest  of  PnnjA^BSJamaa-^-^ 
lished  in    19iiU^gT^h2^^ 
islbToTdin^rTTimitoTa^^ 

irTrare  ins:t^th3^^ 

j^^PT^rnE^^r^ToTopinion  in  thiTConrt  has  not  been  so 
nnfavon,ab!ea8  it  was  before  that  year,  and  we  may  take  it 
without  much  hesitation  that  if  Sir  William  Ratt.gan  ,.  correct 
in  his  deduction  from  the  authorities,  nothing  has  transpired 
since  the  issue  of  the  last  edition  of  his  work  to  make  it  no 
longer  a  correct  exposition  of  the  law.  If  Sir  William  Rattigan 
is  right,  the  burden  of  proof  as  to  whether  collaterals  of  the  6th 
degree  exlude  daughters  yuiUlSkJilLWZLJ??^'* 
cannot  bs  assumed  off-hand  that  it  lies  on  defendants  in  this  case, 
nor  the  suit  itself  decided  against  them  on  that  assumption. 

No  doubt  the  agnatic  principle  is  a  leading  rule  of  custom- 
ary  law,  particularly  among  cxogamous  tribes,  but  natural 
affection  and  the  ties  of  blood  should  also  have  its  effects  in 
moulding  public  opinion,  on  which  Customary  Law  is  founded. 
Indians,  and  particularly  Hindus  and  Sikhs,  are  accustomed  to 
live  in  family  groups,  and  it  gene.ally  happens  that  n|pbev« 
and  near  agnatic  relations,  who  are  frequently  associated  w.tn 
the  owner  of  the  property,  are  regarded  as  more  intimate* 
connected    with   him  and   bettor   entitled    in    consequence  to  be 
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b«he,rs  than  daughters,  who  ara  usually  married  in  other 
localities  and  estrange  families.  But  this  ordinarily  applies  to 
near  relations  and  the  more  removed  a  man  is  from  the  common 
ancestor,  the  less  likely  is  he  to  stand  high  in  the  affections  of 
thes0ale6s  Adra.se    intemts   &re   aigomoie 

spring   up   and   cause   estrangement    among   distant  collaterals. 

»   her  fathers   house,  and    her   husband  or   sons    help   him  in 
colt.Tat.on    and    in  managing   his    affairs,    she   is   regarded  in  a 
different   light.     Natural   affection   incline,   the  owner  to   make 
ber  and  her  descendants  his  heirs,  and  this  has  given  lise  to  the 
institution  of   ghar  jawai  or   khana    damad,     which    is   still    a 
common  feature  of  family  life   and  succession  in   some  districts' 
and  which  was  very  well  known   in  the   earlier   days  of   B.itislr 
inle,  though  latterly    there  is    a   greater   inclination    shown    by 
land-owners  for  its    suppression.     It  is  perhaps    open  to  question 
whether    ,n    later  years   too   rigid  an    adherence  to  the  agnatic 
principle  has  not  led  some  settlement  officers  to  lend  the  weight  of 
their  authority   or  influence   to    help   in  the   abrogation    of    'he 
custom.      Other      devices,       such        as      the      adoption        of 
daughter's   son,    show    the   same    feeling   on    the  part   of  land, 
owners  who  have    only   daughters     and    no   male   issue      In  .Id 
times  when  land  „„  less    valuable  and    men  more  as  cultivators 
of  land,    settlement    of   daughter's  sons  in   the   village  of  their 
maternal  grandfathers  was  quire  common,   and  this  is  evidenced 
by  the  history     of    the  foundation    of  many   old  villages.     Our 
object  in  making  these   remarks  is  merely  to  show  that  too  great 
a  Stress  should  not  be  laid  on  the  agnatic   principle    in    deciding 
the   question    of   succession    when    the     agnates  are   remote   in 
degree     and    that    it    should  be    borne  in    mind   that  a  contrary 
jr.ac.ple   in  favour   of  the  female     relations,  and    particularly 
daughters,  has  always  been    in   operation  and    has  modified  the 
former  more  or  less  in  many  instances.     The  extent  of  that  modi- 
rationis  a  matter  for  inquiry,  which  should  be  made  with  an  open 
mind,  as  an  excessive  and  general  subservience    to  the   doctrine 
of  agnatic   succession    probably    means    hardship  and    injustice 
on  daughters    and  their   issue.     The    principal   recommendation 
of  the  doctrines    that  it  offers  an    easy  and    workable   rule  for 
the  deo.s.on   of   cases,  but  this  alone  should    not   weigh    much 
with  Courts  of  Justice. 

If    we    compare     the    question    of   burden     of   proof     fa 

namely,  the  degree  of   relationship  which    entitles     an    agnate 

to    contest   alienation     of    :,,„■,..(. ,.l     i i    u_    .      B      . 
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■     /-,    •       ,   «inl„  r>n~i  H\  the  great  leading 

heirS,  a  collate  «lo  ^   ^  ^   flS 

rfSdf^Pfitth  degree,   and  hence  the  extension  o 

v   T        natural      But  in  the  case   of    the   content   between 
tbel-twasnatu,  1.  ._  ^  ^     .^  ^  ^ 

the  daughters  and  a„nat    ,  -         principles  and    to 

grounds,but  only  on  ^^^  wuich  probably 
°fdeTSridTer       oes  not  in  our   opinion    pstify    a 

holds   the  field   at   PreSg  of  collaterals  with  the  daughter. 
siffii,ar  extent  mo^o.^^   ^^   ^     ^ 

Another  po^ t  to  beta  ^  ^  ^  ^  ^  ^  rf 

ofprcoj'nmatu  defeBdallts.     Tley    are  in  possession 

^  tlfollk  to  disturb  their  title  and  who  would  be 
8D?  d  to  the  daughter  if  the  case  was  governed  by  the 
postponed  to  the   aa  g  1Iiudu  Law,  would  fail  unless 

tbeyaffi.iuatveyp  their  personal   law  have 

tb0S6  "Tt  ;r0r  — L  Lorfo*  v.  M«— /  **« 
toprovetbat-st ^    ^^^    ,     Ma^    RaU. 

f!'  ^  Plaintifis  therefore  ought  to  have  begun  the  pro- 
*"  ^  f'        deuce   in  accordance  with  these  principles  .ustead 

duction  of  BTidence ,  ^  defendanW  evidence, 

of  being  made  only  to  ^  appear  to  have  conceded 

"w'Ttlv b customary    law    applies    to  the   case,  and 
Bt  least  tacitly,     bat  ^  uufavour. 

doub.less   the   RajP^    «    ^  al,    points  which  might 

^^^ir'^'tbe   weeing  of  cv.dence 
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The  matter  was  discussed  at  some  length  and  a  similar  opinion 
expressed  on  an  allied  and  cognate  question  inHassan  v.Jahana  ('). 
This  opinion  was  disapproved  in  Bholi  v.  Fakir  (-),  but  we 
thiuk  the  grounds  given  in  the  former  judgment  were  not 
adequately  disposed  of  in  the  latter,  and  feel  disposed,  after 
fresh  consideration,  to  take  the  same  view.  Possibly  the 
matter  would  have  been  clear  had  there  been  a  Full  Beueh 
decision  lelating  to  the  tribe  and  locality  of  the  parties  in 
favour  of  the  plaintiffs'  contention.  But  there  is  none.  Even 
if  there  had  been  a  gi eater  weight  cf  opinion  of  Division 
Benches  or  single  Judges  in  favour  of  the  plaintiffs,  the 
Court  would  not  have  been  justified  in  piesuming  everything 
against  the  defendants  and  deciding  the  case  simply  on  those 
presumptions. 

The  mere  error  of  procedure  mentioned  above,  which 
we  may  say  is  very  common  in  these  cases,  would  not  be 
of  much  importance  if  the  Lower  Court  hud  intelligently 
brought  its  mind  to  bear  on  the  question  that  arises  heie, 
(Mi  whether  collaterals  of  the  sixth  degree  among  Chubau 
Rajputs  of  the  Ambala  Distr'ct  exclude  the  daughter.  We 
may  observe  she  has  net  in  this  case  left  the  village  on  her 
marriage.  The  Couit,  however,  made  no  such  attempt  and 
did  not  refer  to  a  single  ruling  of  this  Court.  It  has  not 
eveu  carefully  discussed  and  criticized  the  eridcuce  produced 
in  this  case  or  the  precedents  filed. 

As  regards  the  weight  of  authority  of  this  Couit,  it  doea 
not  appear  to  us  clear  that  the  concensus  of  opinion  is  against 
the  defendants  or  in  favour  of  the  plaintiffs.  The  tulings  prior 
to  the  leading  case,  Gujar  v. Sham  Das  {'),  do  not  at  all  support 
the  plaintiffs'  contention,  and  it  is  probable  that  had  the 
suit  been  fought  out  before  1687,  the  buiden  of  proof  would 
have  been  put  on  plaintiffs,  and  if  they  had  produced  only 
the  evidence  they  have  done  now,  they  would  have  lost  their 
suit. 

A  great  number  of  rulings  were  cited  by  counsel  in 
suppoit  of  their  respective  sides,  some  of  which  have  only  an 
indirect  or  remote  bearing.  The  must  important  and  relevant 
among  thorn  appear  to  be  the  following.  Though  many  of 
them  aiecasc3  among  Muhammadaus. 
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I.— Against  the  daughter's  right. 
Civil  Appeal  No.  522  of  1895.  A  case  among  Muhainmadan 
Rajputs  of  Tahsil  Pipli.  It  was  decided  that  undoubtedly 
a  collateral  of  the  fifth  degree,  like  the  then  defendant,  is 
entitled  to  exclude  daughters,  and  that  the  rule  stated  by  the 
Mubammadans  of  this  tuhsil  in  their  answer  recorded  in  the 
Rtwaj-i-am  was  a  fanciful  one.  The  opinion  was  expressed 
that  any  collateral  is  entitled  to  exclude  daughters.  The 
daughter  was   the    plaintiff   in    this  case. 

Samanda  v.  Mussammat  Nur  Bi  (*).  Muhammadan  Nam 
Rajputs  of  'lhanesar,  aud  a  contest  between  a  fifth  degree 
collateral  and  a  daughter.  The  daughter  was  excluded,  and 
the  principles  propounded  in  Civil  Appeal  No.  522  of  1895 
were  approved.  The  case  itself  is  otherwise  not  against  the 
defendant. 

Mussammat  Lakhan  v.  Eahmat  Khan  (-).  Muhammadan 
Gborewaha  R,jPuts  of  Jullundur  District.  A  gift  to  a  daughter 
in  presence  of  a  fifth  degree  collateral  was  set  aside. 

Mir  Bad  v.  Earim  Bakhsh  (:i).  Muhammadan  Chohan 
Rajputs  of  Ambala  tahsil.  Adoption  of  a  daughter's  son  was 
found  not  proved  to  be  valid  by  custom. 

Hakim  All  v.  Shera  (')•  Muhammadan  Tiwani  Rajputs. 
A  gift  to  a'  daughter's  son  in  presence  of  nephews  was  set 
aside. 

Qurditta  v.  Mussammat  Premau  (5;.  lliudn_Varaitches  o£_ 
Pgrnr  tahsil,  District  Sialkot.  The  daughter  failed  to  exclude 
.nlWmyl  of  the  eighth  de_gree.  Theouu^a,  laid  onjaughten  j 
fhiTTs  a  case  among  Jat^  but  its  general  effect  is  against 
the  defendants*  contention  unless  the  onus  of  proof  is  held 
to  have  been  wrongly  placed.  Powell,  J.,  was  of  opinion  that 
it  was  not  correct  to  lay  down  any  arbitrary  limit  for  exclusion 
of  collaterals- 

II. — In  favour  of  the  daughter's  right. 
Iianjhi  Khan  v.  Mussammat  Eamun  (''')•  Muhammadan 
Naru  Rajputs,  Hoshiarpnr  District.  Held  in  accordance  with 
the  Eiu-aj-i-am,  which  a  further  inquiry  failed  to  rebut,  that 
daughters  exclude  remoter  collaterals  than  descendants  of  the 
great-grandfather  of  her  father. 

(')  3C  P.  R  ,  1905.  (4)  73  P.  B.,  1K91.     / 

(.')  101  P.  R.,  1895.  lis  p.  ft.,  1889.-^ 

(")  40  P.  «.,  1891.  (°)  179  P.  R.,  1889. 
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Ch-n  Appeal  No.  1366,/  190.".  Muhammadan  Nam  Raj- 
puts.     The  above  ruling  was  followed. 

_  Ladhu  v.  Mussammat  Baulati  (').  Wuhammadan  Bbatti 
Rajputs  of  tahsil  Lahore.  Collaterals  of  the  seventh  degree  were 
held  to  be  too  remote  to  be  entitled  to  contest  an  alienation  by 
a  widow  in  favour  of  her  daughter. 

Abdul  Kari*  v.  feM  Jan  (3).  Muhamuadan  Rajputs, 
Amlala  Seventh  degree  collaterals  were  found  not  entitled  to 
pelade  daughter,,  and  it  „„  held  after  an  esar.ina.ion  of 
the  author.hes  that  there  is  no  general  presumption  of  the 
eselus.on  of  daughters  by  collaterals  however  remote. 

nfrf'J"  ]\K:r™  ?akAsh  «■  Muhammadan  BatialJata 
of  Lahore  talunl  Collaterals  of  the  eighth  deg.ee  we.e  held  n 
competent   to   oh,et  to    a    behest  by  the  owner  in  favou^  Ms 

«f   a.  v.-  -  P  before  us.     The  only  rulices  0Uf 

of   those     which    need    be    referiW    *„    i.  /'"""gsout 


owner 


Of  these  Bajo  v.  Karam  Bakhsh  («)  has  already  been 
cued,  as  the  nght  of  the  daughter  has  a  bearin.  bit  t7 
others  quoted  before  us  are  :  °  Jhe 

^Bri  Bakh*  v.  BMb  (,),  air^_GJ1unaan_Jat§_oISia^ 
D-Btnct  ,n  wh.ch  it  was  held  ^T^^^^f^ 
seventh  degree  were  not  competent  to  nKj„ct 

beld  to  ex.st  1D  collaterals  of  the  ninth  degree. 

Hatha  Singh  v.Mohan   Sinah   f«l      nt,™       Ti      ,„ 


(')  126  P.  B.,  18no.  /«  79  p   „    76Q,  . 

(>5P-"',r,w  V)        f   o"  • 
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These  cases  however  are  dUbingnishahle  from  those  relating 
to  succession  of  daughters  in  that,  as  already  jointed. ,u£ 
when  there  is  no  question  of  preferential  heirship,  a  remote 
Serai  is  undoubtedly  an  heir  both  by  law  and  custom  and 
Wore,  .here  the  owner's  power  of  alienation  is  rested 
in  reject  of  ancestral  land,  can  be  not  unreasonably  prsumed 
Zethe  .ight  to  object.  We  point  out  the  d.stmc  m  , 
but  should  not  be  understood  to  be  laying  down  a  general 
rnle  as  to  the  rights  of  heirs  presumptive   in  such  cases. 

It  should  be  mentioned  here  that  after  the .»m  had I  bean 
argued  and.judgment  reserved,  the  decision  of  a  D.vision  De  ch 
in  Km  Kaurv.BeU  Singh  C,  •  »*  among  Oil  M.  o  the 
Amritsar  District,  was  brought  to  our  notice  by  counsel.  It 
.asasuittosetasideagiftm^ebya    w,d,w;n     avou 

of  her  daughter's  sou,  and  the  plaintiffs  were  her  husbands 
collaterals  in  the  sixth  degree.  Their  objection  was  upheld. 
Counsel  for  the  appellants  objects  that  it  appears  fromthe 
judgment  that  the  right  of  the  collaterals  was  not  eenondy 
contested  and  .hat  the  case  was  not  therefore  m  point  We 
are  disposed  to  agree  in  this  view,  and  on  this  ground  and 
because  it  relates  to  another  caste  in  a  different  and  distant 
district  and  was  not  disenssed  before  us,  we  think  that  ,t 
ought  not  to  influence  our  decision.  Though  differences  of 
opinion  between  Division  Benches,  even  on  minute  points,  is 
always  a  matter  of  regret,  we  think  this  case  is  distin- 
guishable. 

We  have   already    discussed  the  quest:on  of  harden  of  proof, 
and  an  examination   of  the   leading  authorities  cited  by  cmnsel 
or   come   across   by   us    does    not   lead    to   the  conclusion  that 
the     onus    has     been     definitely    fixed    by   a   series    of  rulings 
which   it  would    be     inconvenient   or   inexpedient     to    disturb. 
There   are  rulings   both  ways   and    expressions  of  opinion  some- 
times  favouring  ono   view   and   sometimes   the  other,  and    the 
cases  referred   to    by    us    are   rather    in   favour   of   daughters 
in  competition     with  remote   collaterals   than   othorw.se.     We 
.   think   that   in   Civil   Appeal   No.    522  of    1835    and   S.»*j*j 
v     Ifenmmai    Nurbi    ('-),   the   rule   in    favour    of   abates    h« 
be£.n    somewhat    too  broadly    stated,    and    the    exact  y    contra^ 
view   is  enunciated   in    Abdul     Knrim   v.    flf«h.ft     Jan    <•■)•   S« 
William    Rattigan   held    that   the   fifth   degree    was   the   ns  a 
limit   of   exclusion   of  daughters  byjignatoj|ndmopej^lyJlw 

0Htf7  R„  1908.  <*)  30  P.  R.,  1005. 
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7th.      Sir   Charles    Roe    in     Ufa  ipJrt,„i  T 

ut>    in     ms   inbal  Law,    propounds   *h« 
contrary  opinion,     but     in   pa*o  Ml        •  "pounas   the 

far  as  ,  goes,  supports  defendants'  position  generally'  as 
regards   the   onus  of  proof.     The  remarks  of  the  learned   author 

IJ7  '  n^  °f  ^  JU8t,'Ce  P°We11  in  ****  v.  ,l/,m. 
*«<JW  (*),  at  pages  163,  164,  that  there  are  no  adequate 
grounds  for  drawing  an  arbitrary  line  between  the  6 f.^egt 
and  a  «„  0ne,  are  no  doubt  entitled  to  weight,  but 
'aw  »■  not  always  logical,  and  the  true  solution  of  the  difficulty 
probably  fa  that,  suited  i„  an  earlier  part  of  the  judg. 
-n,   mg       hat   .   distlW,ori    ig    madebyth  .n^ 

"stances  be  ween  ■  near  >  enterals  and  Remoter'  ones,  and 
H-ose  beyond  the  fifth  can  hardly  be  called  near.  Farther 
-th  all  deference  to  Sir  Charles  Roe,  and  those  who  support 
Inm,  we  consider  that  it  cannot  be  laid  d„wn  as  a  general 
ru.eof  custom  that  female  heirs,  and  particularly  daughters 
c,n  never  succeed,  but  in  the  last  resort  are  excluded  by' 
the  owners  of  the  patti  or  village.  See  remarks  i„  Kirpl 
E.mv.Uae  Bam  <«)  «nd  Sh.man  v.  S.rdha  (»).  A  daughter 
»  clearly  an  heir  by  the  personal  law  of  both  Hindu.,  and 
Muhammadans,  and  a  custom  that  ab.olutely  excludes  them 
."favour  of  ullage  owners  must  be  a  special  local  custom 
and  should  be  strictly  proved  by  cogent  evidence. 

That  daughters  married  to  strangers  in  distant  localities  could 
not  make  good  their  claim  in  times  of  anarchy,  may    to   a   large 
extent  be  conceded,  but  wrongful  and  forcible  usurpation    cannot 
create  a  vahd  custom  and  ought  not  to  be  raised    to    the   dignity 
of   a    rule    of   customary    law  by   judicial   sanction.     The  claims 
"     thev.llage   owners    or  pattidars    cannot    be  founded  on   their 
Mt.mate    joint     liability   for   the     revenue   of  the    village,     for 
such   liability    did    not   exist  h  fore  the    advent  of  British   rule. 
Moreover,  it  would    exclude   the    nearest  agnatic   heir*  who   do 
not  hold  land   in  the  village.     Bat  this  doctrine  has  been  explod- 
m  by  the  Full  Bench  judgment  in  Daya  Ram  v.  Sohel  Singh  (<). 
There   is   no  statutory    provision   that  joint  liability  for  revenue 
confers  any  right  of  inheritance. 
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Referring  to  tie  preceded  among  Rajpnte,  fil.d  in  to 
pJTik.    ..    thinh   it    »«-•'  '»  —  «*  * 

Assi,tat  o— .,  a-*,  -  « tr1 ,  r;.gi ' 

.  cteim  h,  ijkta*  of  to  ...» «• - *«**     S~  /  „wn 
He   danghter  w.e  refected     I>otec<U«  .  P  ^^ 

witne.eea   staled  tot  collateral,    ol    the 
degree  we  ootitled  to  preference. 

K.„r.edv,   DW.to.1  d.dge.  A-- J  »^SJ .  - 

:rff::r:rr;r;\:fae;.e  .f  re,a,o„. 

Lip,  according!,  had  their  ..it  d,.n,..ed. 
Kernal,  on  15thJan.„-,  1890.  Here  tapp  ^ 

.en.  of    on.    Sahib    Smgh.     ;  *  IP-'.  Jd  „  0„ 

to  hie  estate,  »»<»  ff  ""»'  ™  Th,   u„.8if  espre.eed 

Dn,   Singh,    anoto-   ^JZfl™<*,™™*™»' 

ing  in  this  case. 

o—  «*-  - :*  J*- LX^Jt 

SeTto  SdealSghU'-hrw.  arc  noahl,  to  accept 
£.  hroad  .tat.ment,  a.d  to»  ea.e.  are  ef  r,  ™.»,  The, 
were  cases  of  revision. 

To  sum   up:     (1)  A   carefal  review  of    the   authorities  of 

in  favour  of  colUeral,  ^any      *        or  J  evidence  taken   in 
'"         i  i)    The   judicial    precedents  among   Rajputs 
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the  plaintiffs.  The  plaintiffs  have  not  discharged  that  onus 
and  have  not  succeeded  in  affirmatively  establishing  their  tfaim 
by  sufficient  evidence.     Their  suit  should  accordingly  fail. 

We   accept   the  appe.il  and  dismiss  the  plaintiff's  claim  with 
costs  in  all  the  Courts. 


""/'"" 


Appeal  allowed. 


No-  87- 

Before  Mr.  Justice   Johnstone  and  Mr  Justice  Rati 

KIDAR  NATH,-(Dkfendant),— PETITIONER, 

Versus 

MATHU  MAL,— (Puixtiff),— RESPONDENT. 

Civil  Miscellaneous  No.  378  of  1906. 

Appeal  to  Privy  Council-Bxtenion  of  time  for  giving  security -C  Ml 
Proeidure  Code,  1882,  Section,  602. 

Beld  that  the  Chief.  Court  is  competent  for  sufficient  cause  to  extend 
the  period  allowed  by  Section  6)2  of  the  Code  of  Civil  Procedure  for  giving 
the  security  and  making  the  deposit  required  by  that  section. 

Application  for  leave  to  appeal  to  the  Privy  Council 
from  a  decree  of  the  Chief  Court. 
Iehwar  Das,  Gobind  Das  and  Sheo  Narain,  for  petitioner. 
Shadi  Lai,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 
Rattiqan,  J._Iu   this   case  admittedly  security  of  the  kind   a*  . 
required  under  the  Rules  and  Orders  of  tbfs  Court  Wa8  £  '  J£  "*  Uanh  l908' 
not.l    the  1st  May  1907,  that  is  to  say,  until  some  time  after  the 
exp.ry  of   the    pariod   of  six  weeks  from  the  grant  of  the  certi- 
neate.     The   question    is,    whether  it  is  competent  to  this  Court 
to  enlarge    this  period   Y     Section    612,    Civil  Procedure    Code 
nnght    at   first   sight    appsw     to  1,3    nnadUwy    in    its    term/ 
»    fur  as   this    question    is  uoaccrued,    but   it  has    been  hold 
by    their     Lordships     o£     the      Privy      Council    in    Burjore  v 
Bhagana     ('),     thvt     thin     is     not     so;     that    the    words    are 
merely    directory    and   that  the   Court   admitting    the   appeal 
oau,  for  suffic.ent   cause,    extend   the    period  of   six  weeks.     U 
the  present  ease    we   are   satisiie  1    that  there  is  sach  sufficient 

r94oofaharppl;rut  origiDiliy  dcpo8itad  th° «» «f 

Rs-   4,003   (that  „,  the  ■umwqairad)    in    this   Coart.    but    this 

<')/■  I.  R.,XO:>.(.,  5.1 7 
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deposit,     though     made     within     the   said   period,    was   in    the 
r    of     a    Led     deposit     receipt     of    the  Allahabad    Bank. 
This     was   returned   to   the    applicant,  and  he     was    informed 
that   security    must   bo   given    either    in  cash  or  in  Government 
Promiss6ry     Notes,     and    his     Bankers     subsequently     replied 
abating   that    they    would    furnish    security  of  the  kind  required 
on     behalf     of     .he     applicant.     This    was   on  the    9th   April, 
and     on     the   1st   May   Government   Promissory   Notes   to   the 
value    of       Rb.     4,000      were     duly    deposited  in   this    Court. 
The     applicant    explains    that  the    delay   from   the    9th  Apr.l 
I     the   30th    April    wa,  due    to   the   fact  that    the  PromlsEory 
Notes     had    to    be   purchased  in    Calcutta,    and    refers    to    the 
letters   that     passed   between   him   and    the    Bank,   in    support 
of  his    explanation. 

Under  the  circumstances  we  do  not  consider  that  the 
applicant  wilfully  delayed  the  filing  of  security  and  we 
hold  that  he  has  shown  snfficient  cause  to  justify  us  .a 
holding  that  the  secrrity  given  on  the  H  May  V*?'^ 
given  within  time,  for  the  purposes  of  Section  602  Cml 
Procedu.e  Code,  and  should,  therefore,  be  accepted.  We 
make   no   order   as    to   costs  of   this   hearing. 


No-  88- 
Before  Mr.  Justice  Kensington  and  Mr.   Justice  Johnstone. 
IBRAHIM  AND    OTHERS,— (Plaintiffs),- APPELLANTS, 
I  Versus 

Appbllat    Side.     <        1LAH1  BAKHSH  AND  OTHERS,— (Defendants),— RES- 
/  PON  DENTS. 

Civil  Appeal  No.  753  of  1907. 
Pre-emption-Rival  claimant*  equally  cnHtled-Prefercnco-PrcemVtion 
Act,  1905,  Section  14  (e). 

Held  that  where  rival  claimants  are  found  by  the  Court  to  be .equally 
entitled  to  the  right  of  pre-emption,  preference  must  be  given  to  hun  yho 
Wetted  by  the  vendor  under  elauSe  W  of  Section  14  of  the  Pre-emption 
Act,  1905. 

turtker  amal  fro*  the  decree  ,f  Obtain  B  O-Eoe^Uonal 
Divisional  Judge,  Amntsar  Division,  dated  30th  May  1907. 
Zia-ud-din,  for  appellants. 
Italian  Lai,  for  respondents. 
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The  judgment  of  the  Court    was  dolivered  by 

Kensington,  J.— On  the  ISch  October  1905  Mnssammat  27th  March  1908- 
Rajati  sold  a  hoase  in  Amritsir  to  Mehr  Din  for  Ss.  950. 
The  neighbours  on  each  side  then  instituted  rival  pre-emption 
suits  (1)  by  Ibrahim  and  others  on  the  16th  June  1906  and 
(2)  by  Ilahi  Bakhsb  on  the  22nd  June.  The  plaintiffs  in  each 
case  were  mnde  defendants  in  the  other  suit. 

Thi  first  Court  decreed  in  plaintiffs'  favour  in  case(l) 
and  dismissed  the  suit  by  Ilahi  Balshsh.  In  the  Lower 
Appellate  Court  theie  was  an  appeal  by  Ilahi  Bakhsh  in 
case  (2)  only,  but  under  the  Full  Beuch  Ruliog  in  Jog.,1  Rishore 
v.  Chammo  {}),  this  was  sufficient  for  his  purposes.  The  result 
of  the  appeal  was  embodied  in  a  decree  which  clearly  covers 
both  suits.  Ilahi  Bakhsh  being  given  a  preferential  right  of 
pre-emption  under  Section  14  (e)  of  the  Punjab  Pre-emption 
Act  uii  the  ground  that  the  vendor  determined  in  his  favour. 

Iu  tho  appeal  now  before  us  by  Ibrahim  and  others  we 
aro  asked  to  hold  that  Sectiou  14  (e)  h*s  no  application,  and 
that  thj  claims  of  the  rival  proomptors  should  be  determined 
by  a  series  of  rulings  under  the  Punjab  Laws  Act,  of  which  the 
most  important  are  given  in  Mohkam  Din  v.  Kurimulla  (-), 
Chaudhri  Khem  Singh  v.  iivssammat  Taj  Bibi  (">),  and 
fohmat  Ah  v.  Hamid-ud-din  (')•  The  gist  of  these  julings 
sumraaiised  in  Article  1 1  7  of  Rattigau's  Customary  Law  is  that 
other  things  being  equal,  preference  should  be  given  ti  the 
pro-emptor  who  shows  suporior  diligence  by  coming  first  into 
Court- 

The  Lower  Appellate  Court  is  clearly  wrong  in  brushing 
aside  these  ruliugs  on  tho  ground  that  the  two  present  suits 
practically  coincided,  there  being  an  interval  of  only  six  day* 
between  the  dates  of  institutions.  The  principle  upon  which 
the  rulings  were  given  is  not  affected  by  the  greater  or  less 
interval  between  the  suits,  and  as  a  fact  .there  was  an  interval 
cf  oQly  seven  days  (from  the  9th  to  Jb'th  March)  in  tho  case, 
covered  by  Oliaudhri  Khem  Singh  v.  Miissammat  Taj  Bibi  (:i). 
If  it  were  not  for  the  new  principle  introduced  by  Sectiou  11  (c) 
of  the  Pre-emption  Act,  we  should  have  felt  bound  to 
follow  the  coarse  of  the  previous  ruliugs  and  to  allow  this 
appeal  on  the  ground  of  the  superior  diligence,  small  though  it 
be,  shown  by  the  appellants. 


% 
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Bat  the  Lower  Appellate  Court  has,  in  oar  opinion,  correctly 
held  that  Section  14  (e)  gives  the  vendor  the  right  to  elect 
between  the  rival  pre-omptors,  and  there  can  be  no  doubt 
that  she  did  exercise  her  choice  in  favour  of  Ilatu  Bakhsh. 
There  is  an  unequivocal  statement  to  this  effect  in  paragraph  1 
of  her  written  defence,  and  the  choice  was  natural  as  llahi 
Bakhsh  is  the  father-in-law  of  the  original  vendee. 

The  grounds  of  appeal  raise  various  questions  upon  which 
it  is  asserted  that  the  appellants  have  a  superior  right,  but 
these  have  ve.y  properly  not  been  pressed  in  argument.  There 
is  absolutely  nothing  to  choose  between  the  two  sets  of  plaintiffs 
so  far  as  title  goes. 

So  far  as  we  are  aware,  this  is  the  first  occasion  on  which 
clause  (e)  of  Section  14  of  the  Pre-emption  Act  has  come 
under  consideration.  We  observe  that  in  his  commentary  on 
the  Act  (pages  105-06  of  the  second  edition)  Mr.  Shadi  Lai 
has  some  pertinent  remarks  on  the  clause,  ending-  his  dis- 
cussion with  the  words  "this  will  certainly  be  a  nice  state  of 
"  things."  It  is  no  part  of  our  duty  to  criticise  the  drafting  of  the 
Act  in  this  particular,  and  we  need  neither  endorse  nor  dissent 
from  the  remarks  of  the  learned  commentator,  but  we  enter- 
tain no  doubt  as  to  the  correctness  of  his  conclusion  that  the 
clause  as  drawn  gives  the  vendor  an  unrestricted  right  of 
choice  between  persons  who  are  equally  entitled  to  pre-emption. 
It  may  not  appear  a  very  rational  method  of  deciding  between 
them,  but  it  is  not  obviously  more  irrational  than  the  doctrine 
of  superior  diligence,  and  in  any  case  all  we  have  to  do  is  to  see 
what  the  Act  says  and  not  why  it  says  it, 

We  must  hold  that  all  previous  rulings  on  the  point  now 
cease  to  apply-  The  law,  as  it  stands,  leaves  to  the  vendor 
the  right  of  determination.  The  Lower  Appellate  Court  has 
rightly  decided  that  she  determined  in  favour  of  the  respondent, 
llahi  Bakhsh.  The  appeal  accordingly  fails  and  is  dismissed 
with  costs  to  him- 

Appeal  dismissed. 


CIVIL  JUDGMENTS— No. 


No-  89 

Before  Sir  William  Clark,  St.,  Chief  Judge,  and  Ur.  Justice 

Chevis. 

BHAN  SINGH  AND  OTHEtiS,-  (Defendants),- 

APPELLANTS,  ] 

Versus  >  Appellate  Side. 

THAKAR  DAS  AND  OTHERS,— (PtiiSTiPw),—  ) 

RESPONDENTS. 
Civil  Appeal  No.  655   of  1907. 

Partnership-Deed  of  partnership  purporting  to  createright,  title  or  interest 
in  immovable  property  to  be  acquired—Registration— Registration  Act  1377 
Section  17  (6). 

Held  that  an  agreement  between  certain  persons  providing  the  manner 
in  which  certain  property  should  be  divided  between   them   in   the   event  of 
their  succeeding  in  purchasing  the  same  was  not  an  agreeimat  falling   under 
Section  17  (6)  of  the  Registration  Act  and  did  not  require  registration. 
Imam  Bakhsh  Khan  v.  Karim  Shah  (')  referred  to. 
Further  appeal  from  the  order  of  Lola  Aehhru  Ram,  Additional 
Divisional  Judge,  Rawalpindi'  Division,  dated  -Wi  March  190  7. 

Pestonji  Dadabhai  and  Ishwar  Das,  for  appellants. 
Sheo  Naraiu  and  Gobind  Das,  for  respondents. 
The  judgment  of  the  Court  was    delivered  by 

Ohbvis,  J.— A  three-sided  agreement  was  executed  on  1st 
January  1897,  the  parties  to  which    were— 

(1)  eons  of  Ganga  Ram  (now  defendants  1—3); 

(2)  sons  of  Zulfikar  (now    represented    by    plaintiff   2,    and 

defendants  4  — 6)  ;    and 

(3)  Tbakar  Das,  plaintiff  No.  1. 
Tho  terms  of  the  agreement,  which,  for  facility   of   reference, 

may  be  divided  into  preface  and  four  clauses,  are  as  follows  :  — 
The  preface  states  that  there  is  an  area  of  ahout,  50  hmah 
of  land  in  tin  village  shamOai  of  mama  Bhangi,  situated  to 
the  west  of  the  dheri  of  the  village,  and  that  tho  parties  intend 
to  bny  the  same.  Then  follows  a  recital  of  the  throe  parties 
a*  above  desoribed.     Then  come   the   term*  of    the    agreement, 

fa)  if  parties   sneoeed  in   bnying  tho  whole  of   the  land, 
party  1  (i.  o.,    the    sons  of   Ganea  Ram),  are  to  have 
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12  taais  adjoining  their  own  land.,  and  the 
remainder,  about  38  kanals,  is  to  be  divided  equally 
between  parties  2  and  3. 

(b)  But  if  they  cannot  succeed  in   buying   the   whole   land 

all  three  parties  are  to  share  equally  in  so  much  as 
may  be  bought  out  of  the  shamilat. 

(c)  Such  of  the  above   land   as  has   already   been     bought 

prior  to  date  by  party  2  shall  also  be  divided  in  three 
equal  shares. 

(d)  If  any  one  of  the  three  parties   buys   land,    it   is   to  be 

joint  of  all  three. 
As  a  matter  of  faot  the  area  now  in  dispute  is  an  aiea 
of  about  60  kanals,  a  block  of  land  lying  to  the  west  of  the 
dheri  (the  Am  is  a  graveyard),  and  the  parties  bought  up 
the  whole  of  it  with  the  exception  of  one  small  plot  (khasra 
number  298)  which  adjoins  the  graveyard  and  originally 
formed  a  part  of  it.  It  does  not  appear  to  me  that  this 
number  was  ever  contemplated  when  the  agreement  was  executed. 
I  ftm  of  opinion  that  this  number  may  be  disregarded.  The 
fact  that  plaintiff  No.  2  has  appropriated  it  and  ploughed  it 
seems  to  me  immaterial.  The  block  of  60  kanals  was  not,  how- 
ever all  shamilat.  Of  the  land  bought  35  kanals  3  marlas  only 
are  shamilat,  and  the  remaining  25  kanals  1  marlas  are  made 
up  of  several  plots  lying  Scattered  about  in  various 
portions  of  the  block  and  purchased  by  the  parties  from  the 
original  owners. 

The  land  was  acquired  by  several  purchases  ;  53  sale-deeds 
have  been  put  in,  nearly  all  of  1887  or  1888.  One  sale-deed  is 
dated  as  late  as  iS90.  By  1 890  all  the  sales  had  been  effected,  and 
ever  since  then  the  parties  have  been  in  separate  possession 
ab  shewn  on  the  plan,  the  sons  of  Ganga  Ram  holding  the 
block  consisting  of  about  12  kanals  to  the  west  of  the  plans 
and  the  other  two  parties  holding  the  rest  of  the  land  in  about 
equal  shares.  (The  exact  area  of  the  block  held  by  the  sons 
of  Ganga  Ram  is  13  kanals  19  marlas  according  to  present 
measurements,  and  there  is  a  little  land  shewn  as  in  joint 
possession-see  page  10  of  the  paper  book.) 

Recently  an  application  for  partition  of  all  the  land  was 
made  to  the  Revenue  author  ities,  and  tho  dispute  as  to  title 
which  then  arose  led  to  this  present  suit  in  which  pi  .mtiffs 
claim  a  declaration  that  the  sons  of  Ganga  Ram  are  entitled 
to    12    kanals  and  no  more.     Plaintiffs  rely    on   tho   agreement, 
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inadmissible  for  want  of  registration,  and  also  that  even  under 
the  agreement  defendants  are  entitled  to  one-third  of  all  the 
land.  (By  defendants  I  mean  tbe  principal  defendants',  ».  e., 
the  sons  of  Ganga  Ram). 

If  the  agreement  is  inadmissible,  oral  evidence  is  barred 
(Section  91,  Evidence  Act). 

The  First  Court  held  that  the  document  was  inadmissible, 
but  the  Lower  Appellate  Court  overruled  this  finding  and 
remanded  the  case  under  Section  562,  Civil   Procedure   Code. 

The  First  Court  then  held  that  as  the  land  bought  exceeded 
50  kanals  by  10  ktnals  3  mirlas  defendants  were  entitled 
to  12  Tcanils  out  of  the  50  kanals,  and  to  one-third  of  the 
remainder.  On  appeal  by  plaintiffs  the  Divisional 
Jndgo   held  that  defendants  were  only  entitled  to    the  13    kanals 

0  marlas  which  they  now  hold. 

Defendants  appeal  to  this  Court.  The  first  question  is 
whither  the  agreement  is  one  requiting  registration,  and  to  de- 
cide this  we  must  study  Section  17  (b)    of  the  Registration    Act. 

1  certainly  di  not  think  Section  17  (/,)  is  of  any  use  to  the 
plaintiffs.  No  futuro  document  remained  to  be  executed  by 
the  parties.  Sale-deeds  would  be  written  when  the  land  was 
purchased  no  doubt,  but.  these  deed-*  were  deeds  executed 
between  the  vendors  on  one  side  and  the  three  parties  to  the 
agreement  (vendees)  on  the  other  ;  these  were  not  deeds  executed 
by  the  thiee  patties  inter  se.  I  may  note  here  thit  all  the  sale- 
deeds  executed  subsequently  to  ih^  agreement  are  in  favour  of  all 
three  parties. 

Counsel  for  appellants  at  first  argued  that  as  land  previously 
bought  by  the  sons  of  Zulfikar  had  come  under  tbe  agree- 
ment, a  present  right  had  b  en  created  in  land  worth  more 
than  Rs.  100  by  the  document,  but  withdrew  this  conten- 
tion on  discovering  that  tbe  only  previous  purchase  by  the  sons 
of  Zulfikar  was  a  small  one  of  land  less  than  Rs.  100  in 
Talne.  The  contention  of  appellants' counsel  is  that  the  right 
title  and  interest  was  merely  a  future  right  which  might  nevpr 
have    come    in!  !    being  possible    that    land   to   the 

value  of  Rs.  100  might  not  have  been  b  >ugbi  in  pursuance 
of  the  agreement.  The  words  of  clause  (b)  are  "  other  in- 
"  struments  which  purport  or  opera'c  to  create,  declare,  as- 
"  sign,  limit,  or  extinguish,  whother  in  present  or  in  future, 
"  any  right,  title,  or  interest,  whother  vested  or  contingent, 
"  of  the  value  of  ono  hundred  rupees  and  upwards,  to  or 
"  in  immoveable  property." 
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Now   do   the    words  "  in  present  or  in    future  »  belong 
the    words   preceding    them  or  to  the    words   following  them. 
I    think    it    clear,    both   from    the    portion  of  th is  clause .n  the 
subjection,  and  from    the   adverbial   nature   of  the  clause,  that 
the  clause  "whether  in  present -or  in      future"     belongs   to 
the    hunch    of  infinitives    preceding    it,    and    not.    to  the   nouns 
«  right     title   or    interest."     If    it   were    otherwise,     the  sub- 
section    would    have   read    «  purport  or  operate    to   create,    de- 
,  olare     assign,    limit,   or    extinguish  any    right,    title  or   inter- 
«  est      whether    present   or   future,  vested    or  contingent   &e. 
The    phrases   in   present    and    in  future    are   adverbial  phrases 
Id   govern   verbs    and    not   nouns.     I    find   myse  f     therefore 
unable   to  agree  with   the    dictum    laid    down  in    Imam    Bakth 
Khan  v.  Xarim  Shah  0)  by  Mr.  Justice  R.vaz  -.- 

«  That  tlie   right   whether  in  its   nature  present  or  future, 
«  ve,tcd   or   contingent,    must    be   created  at  once  by  the  docu- 
«  me„t    and   that   if    a    document   only   entitles  a  person    to  a 
Mature  right,    that    is,  a    right    to    come     into     existence     in 
Muture,   it   is  not    within    the   chuse."     It   seems   to  me  taat 
}f    m*   dictum    be    followed,    the    words   «  whether   in    present 
"or   in  future"    might   be   struck    out    of  the  clause  as  super- 
fluous     It    is    surely    impossible    to  create,  limit,  or  extinguish 
a   right    which    is    not    already    in    existence     or   which    does 
not    come    into    existence   by    the    execution    of   the    document, 
and    I    regard  the    words    «'  whether  in  present   or    in    future 
as   intended    to   include   the    future   creation,  etc.,    of   a  right, 
and    this   makes  it   possible   to   deal    with  rights   not  m  exist- 
eoce  at  the  time  of  the  document. 

I  will  now  deal  with  the  previous  .ulings  referred  to. 
Malik  Rarim  Bahsh  v.  Muhammad  Bahsh  (~)  :  In  tins  case 
tvro  brothers  were  suing  to  pre-empt  a  well;  There  was  a  rival 
set  of  pre-emPtors.  Each  set  obtained  a  decree  for  half the .well, 
and  each  set.  appealed  claiming  a  decree  in  full.  While  the 
appeals  we.e  pending,  the  brothers  executed  an  agreement 
Sitting  two  other  brothers  to  a  half  share  along  with 
themselves.  The  learned  Judges  composing  the  Bench  differed 
one  holding  that  the  document  came  under  clause  (b),  a.  othei 
hoding     hat     it,   came     under   clause    <*).     The   third   Judge, 

(h)     and   that    registration    was    compulsory.     I  note    he  e  tha 
e^lc  of  the  executants    had  been    decreed    to   the^ 
one-half     claimed   by  theru^b^und^r^^ 
•_^"l6P.B.,189  O  82  P.  B.,  188*. 
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were  really  doing  was  admitting  their  two  brothers  to  a  share 
id  their  rights  under  the  decree,  rights  which  existed  but  were 
threatened  by  appeal. 

Santa  v.  Wassaira  Singh  (1).  Here  certain  persons  bound 
themselves  by  an  unregistered  agreement  to  pay  a  penalty  in 
the  event  of  their  enforcing  rights  of  pre  emption.  They 
enforced  th«e  rights  and  weie  then  sued  for  execution  of 
the  penalty.  It  was  held  that  tie  docunect  requred  regis- 
nation,  because  it  had  extinguished  the  light  of  pre-emption 
(That  the  right  of  preemption  had  been  extinguish. d  had 
been    unsuccessfully    pleaded   in     the     pre-emption    suit).     This 

case  is  of   no  help  to  up,  I  fear  ;    the  right  to  pre-emption  was  an 

existing,    vested  light  and    was   extinguished  by  'the  agreement. 

So   there  is    no  question    hereof   a  future  extinguishing    or   of  a 

contingent  right. 

Imam  Bakhsh  Khar,  v.  Eorm  Shah?)  and  Sansar  Singh 
v.  Tiloka  (3)  are  somewhat  similar  cases.  In  tie  former  the 
defendant  had  executed  a  document  putting  plaintiff  in  p,  Ssessil  u 
of  the  land  and  declaring  that  he  should  be  proprietor  of  oue-siith 
of  it  when  he  had  cleared  the  land  of  jungle.  I„  the  latter- 
case  the  defendant  had  executed  a  document  agreeing  that 
when  the  plaintiff  had  excavated  a  certain  water-course,  he 
should  become  a  half-owner  therein.  In  the  first  of  tbese  cases 
it  was  held  (though  one  Judge  dissented)  that  the  document 
requued  registration.  The  latter  case  followed  the  ,uline  in 
the  first,  though  it  held  further  that,  the  water-couxse  was  not 
worth  Rs.100  at  the  time  of  execution  of  the  document.  The 
ratio  decidendi  seems  to  be  the  same  in  both  cases  viz  that 
no  present  rights  Mere  created,  but  merely  future  conditional 
ones.  I  can  only  say  that  if  no  document  requires  registration 
nn    ss   present   rights  are   created,  I  fail  to  see    what  is  the    use 


of  the  words  "  in  future  "  in  clause  (b) 

I  have  om 
Barkhurdar  (») 


I  have  omitted  to  note  an   earlier    ruling   Jkandu  Kha*  v 


_  Here  defendant  was  litigating  for  a  plot  of  land.  He  agreed 
With  the  plaintiff,  who  was  no  party  to  the  litigation  to  give 
him  one  fourth  of  whatever  he  might  g,  t.  He  got  a  decree  and 
g^'^^nsued  or  one-fourth.  The  land  was  worth  over 
Rs.om  It  was  held  that  the  agreement  required  registration.  It 
«B  to  be  noted  that  the  defendant  might  have  failed   in   his   suit. 

■  *."*■         (Vi5<fA!&, 
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WerB   I    think    the  creation  of  the  right  in   plaintiffs  favour  was 
Here   I   thrnfc  created  at  the  time  the 

a   future   one,  and    that  tue  rcgui 
agreement  was  written. 

+^    V.o    rplevant.     In    Mauni   1  o   tin  v. 
seems   to    me   to    be    retevan  existing  right   to 


voros"  right,   title   or   interest,      as  it   they 


were 


™. '°-  ""'   Td'I*  X;.;"»d"iraiSr=g»«l  o,  thai,-  po.Hi.n 

'   Hut  still  I  must  consider  the  meaning  of  the    word  '■  coutm- 

t  .     S     diSerencc  between    a  vested  and  a  contingent  ,ght 

g    llaW   in  Sections  19  and  21  of  the  Transfer   of    Property 

\B!  P  Tthongh   that    Act    is    not   in  force  in  the   Punjab  tho 

Alit,    and    though      I  ngent"  given  here  are  doubt- 

Registration  Act- 

Now  what  was  the  contingency  in  the  present  case  ?  Clearly 
tiehoving  of  the  property.  In  other  words  the  contingency 
wa9  not  addition  attaching  to  the  right  itself,  but  a  contan- 
gency  attaching  to  the  coming  into  existence  of  the  right. 

To  take  an  example.  If  A  says  "  I  will  give  B  half  of  my 
..  land  if  ho  marries  within  the  year,"  here  is  a  creation  of  a 
contingent  right.  But  if  A  says  '<  I  will  give  B  half  of  certain 
..  land  if  I  become  owner  of  that  land,"  here  the  contingency 
;8  n0t  attached  to  the  right,  but  is  attached  to  the  coming 
into  existence  of  the  right.  So,  too,  in  the  present  case  ho 
contiugency  is  not  attached  to  th.  right.  There  are  no  nghts 
Z  ;lU  until  the  land   is  bought,  and  directly   the  land  is  bought, 

(i)  I.  1.  R.,  XXX  Calc,  1016.        0  I.  1.  R,  XXX  Ben.,  304. 
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no  contingency  remains.  On  this  line  of  argument,  I  think  it 
can  be  sard  that  the  document  does  not  require  registration, 
Mit  does  not  purport  to  create  rights,  but  only  purports  to 
declare  how  certain  rights  >hall  be  shared  in  the  event  of  their 
coming  .nto  existence.  I  would  bold,  therefore,  that  the  ao,ee- 
mcnt  does  not  require  registration. 

As  to  the  merits  appellants'  argument  is  that  the  land  only 
appl.es  to  shamilat  land,  except  clause  (77).  But  though  it 
speaks  of  the  land  as  shamilat,  I  think  it  referred  to  the  whole 
block.  The  small  portion  already  bought  by  the  sons  of 
Znlfikar,  and  brought  into  partnership  by  virtue  of  clause  (c) 
was  not  a  piece  of  shamilat,  but  was  bought  from  a  private 
owner.     And  th«   Mtimoto    «<-•  >n    ? i 


And  the  est.mate  of  50  kanals  is  nearer  to  the  area 
of  the  whole  (60  kanals  3  nutrias)  than  to  the  area  of  the  shami- 
lut  (oo  kanals  '2  marlas). 

That  the  whole  of  the  land  contemplated  was  not  purchased 
seems   correct.     The    only    bit   not    bought    was  So   298,  Jd 

r0  ::i:ethteadj  said- i  do  uot  u,iuk  il°  ™  «■ — 

And  it  is  significant  that  ever  since  1890  the  defendants 
have  been  holding  only  about  12  kanals,  which  goes  to  show 
that  the  partes  have  been  abiding  by    the  agreement. 

I  would,  therefore  uphold  the  Lower  Appellate  Court's  decree 
and  dismiss  the  appeal  with  costs. 

Claki,  C.  J.-I  agieo    in  the    conclusion    arrived  at  bv 
teamed     colleague    that    the    appeal   should    be   dismissed         a  Wth  A'"J'<si  l™- 
generally   in   the   reasoning    by    which    he  has  arrived   at' that 
conclusion.  L 

Broadly  staled  the  arrangement  between  tLc  three  parties 
A.  B,  C,  was  as  follows  :— 

They  all  three  desired  to  acquire  a  plot  of  land  winch  they 
took  to  be  about  50  kanals  in  area.  A  had  some  land  adjoining 
the  land  to  be  bought  giving  him  rights  of  pre-emption.  The 
land  to  be  acquired  was  partly  shamilat  and  partly  proprietary 
right  mixed  up  indiscriminately  with  the  shamilat  to  such  an 
extent  that  it  required  53  deeds  to  acquire  the  land. 

Obviously  to  prevent  disputes  it  was  desirable  that  A,  B,  C 
should  come  to  some  arrangement  as  to  how  the  land,  when  ac- 
quired, should  be  distributed  among  themselves. 

Accordingly  they  drew  up  a  Jecd  under  which  A  was  to 
get  some  12   kanals    adjoining     the    land    which    he     already 


.  r  Reco»d 
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"^T^B^T^^  get     the   remainder   in   equal 

shares.  . 

,     .         i\  ■ ,    A,.,i\    ipnuiied  registration 
TI.e   question   is    whether    tins   d< .  <1    require 

under  Section  17  (6)  of  the  Registrar  u  Act. 

The  section  is  difficult  of  construction  and  has  been  the  sub- 
iect  of  many  decisions. 

1  ,  ,g,,e  „„„  ml  -— »-  >^r :  -  ^  u,: * :: 


llTtTbe  acquired  neither  vested  nor  contingent. 

What  they  were  dealing  with  was  possible  future  »W 
iu  the  land,  if  they  succeeded  in  buying  it,  and  these  do  n  t  n 
^opinion  come'uuder  the  section.  I  adopt  a  good  dea^  c ,  he 
JLouin-of  Abdool  Hoosein  Mulla  v.  Qoolam  Hoosew >  Ally  (). 
Th  Tties  had  at  the  time  nothing  that  they  could  transfer, 
the  chance  of  obtaining  the  land  was  not  capable  of  transfer,  see 
Section  6  (a)  of  the  Transfer  of  Property  Act. 

This  is,  I  think,  the  view  taken  by  Mr.  Justice  Rivaz  in 
Imam  Bakhsh  Khan  v.  Karim  Shah  (•)  where  he  says  : 

Section  17  of  the  Registration  Act  fhould  be  «nri«J 
..««,    strictly   as  read  with  Section  49,   it  imposes  such    serous 

..r.«tod   4"  lo   b.    =»j.J.a.t  oooe,  that  »,  »  P~»>  » 
..*,  l,b.   Lu.tog.ot    right,    »h.t,,,»»   ..*»  r.0,0- 

«  Sreegopal  Mullick  v.  liuuo  Cfcurw  (6). 

(1),.,B    XXX  Bo,,,  30*.       giJJff&ffi 
O  16  P.  «.,  1895; ,,,!;.«.,  fill  0«te.,  858. 
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My  learned  colleague  has  dissented  from  this  opinion  of 
Mr.  J..»<i.»  Rivaz,  but  I  am  unable  to  follow  Irs  ,e»soni„g,  and 
agree  with  Mr.  Justice  Rivnz's  opinion. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 

No   90 

Before  Mr.  Justice  Reid. 
INAYAT— (Defendant),— APPELLANT,  ] 

Versus  \  Appellate  Side. 

HAQNAWAZ  KHAN  AND  OTHERS,— (Puirhm\—         \ 
RESPONDENTS. 
Civil  Appeal   No.  874  of  1907. 
Pre-emption  Art,  im-Application  of,  to  sales  lompleUd  before  its  eom. 
meneementin  fa  van  of  vendees  with   supnior  rights  under  the  Punjabctatrs 
Art,  1872— Riwaj-i-ara— Effect  of  entry  in,  when  unsupported  by  instances. 

n,ld  that  the  Preemption  Act,  1905,  is  inapplicable  to  a  sale  completed 
before  its  commencement,  in  favour  of  a  person  who  had,  under  the  Punjab 
Laws  Act,  1872,  aright  of  pre-emption  superior  to  that  of  the  plaintiff-nre- 
amptor.  -  r 

Held,  also,  that  the  rule  that  an  entry  in   a    Rtvaj.i.a,,/ is  prM  fae!e 

proof  of  the  existence  of  an  alleged  custom   is  subject  to   modification  if   no 

instances  in  support  of  its  correctness  are  forthcoming. 

Miscellaneous    further    appeal  from    the    decree  of  H.   A.   Rose, 

Rsquire,    Divisional    Judge,     Multan     Division      dated     8th 

March  1907. 

Gullu  Ram.  for  appellant. 

Khilanda  Ram,  for  respondents 

The  judgment  of  tho  learned  Judge! was  as  follows  :- 

Reid,  ./.—The  plaintiff,  related  throng!.  *  common  ancestor  26th  March  1908. 
U,  the  vendor,  and  one  of  the  heirs  to  tho  prope,  ty  in  suits,  sued 
for  pre-emption,  on  the  4th  May  1906,  of  agricultural  land 
ally,  ...  itati  »n  having  taken  place  in  favour  of  tho  vpndee 
on  the  30th  Mticb  1902.  The  sale  being  of  half  share  of  a  joint 
well  the  period  of  limitation  was  six  years  under  Article  120 
of  the  Act,  before  the  Pre-empiion  Act  came  into  force  on  the 
11th  May  1905. 

Under  Section  28  of  tho  new  Act,  the  suit  was  within 
limitation,  and  the  question  for  consideration  is  whether  the 
Cocrt  of  First  Instance  erred  in  holding  that  the  suit  mnst 
bo  d.sm.ssed,   because  the  plaintiff   had  not  preferential  ri^ht 
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under  the  Punjab  Laws  Act.  The  decree  of  that,  Court  can  be 
supported  on  this  ground.  Both  Courts  have  concurred  in 
holding  that  the  special  custom,  in  favour  of  relations  descended 
from  the  vendor's  ancestor  and  holding  land  in  the  village,  had  not 
been  established.  In  the  absence  of  special  custom  Section  12  (d) 
or  («)  of  the  Laws  Act  would  apply,  and  the  pre-emptor  and 
the  vendee,  as  landholders  in  a  bhaiachara  village,  neither 
being  co-sharer  in  the  holding,  would  admittedly  have  had 
equal  rights,  and  the  suit  would  fail  under  the  Laws  Act,  the 
vendor  Laving  selected  the  vendee  as  the  perBon  to  exerc.so 
the  right. 

The  only  evidence  adduced  by  the  plaintiff-respondent  was 
the  mwag-i-am  of  the  tihtO,  which  recited  the  custom  set  up. 
Not  a  single  instance  of  this  custom  having  b3en  enforced  or 
acted  on  wae  cited,  and  the  authorities  cited  for  the  respondent, 
Sheran  v.  Sharnvm  0),  Surta  v.  Fateh  Chant  H  and  Bam 
Pershad  v.  Eira  (»)  do  not,  in  my  opinion,  entitle  the 
respondent  to  a  finding  that  he  has  discharged  the  burden 
of  proving  the  special  custom  set  up.  A  tahszl  is  a 
large  area,  and  the  fact  that  no  instance  in  support  of  the 
custom  was  adduced  mo.e  than  rebuts  the  slight  presumption 
possibly  raised  by  the  entry  in  the  Biwaj-z-am. 

In  the  second  case  cited,  the  entry  was  supported  by  several 
instances,  and  in  the  third  case  cited  the  entry  relied  on  was  m 
a  record  of  rights,  not  in  a  Biwaj-i-am  Allah  Vitta  v.  Allah 
Baksh  (*)  ^  Nizam  Bin  v.  Shahab-ud-din  («)  are  directly  .n 
point  and  were  not  considered  or  overruled  in  Sheran  v.  Sharman  (  ). 
The  respondent  failed  to^estabhsh  the  custom  set  up  by  him. 

Following  Surta  v.  Fateh  Ghand  (-),  I  hold  that  the  suit  was 
rightly  dismissed  by  the  Court  of  First  Instance,  the  Pre-emp- 
tion Act  being  inapplicable,  by  reason  of  the  appellant  having, 
as  vendee,  made  payment  in  .espect  of  the  right  of  pre-empt.on 
to  which  he  was  entitled  at  the  date  of  sale.  The  second  „«. 
framed  by  the  Court  of  First  Instance  was  whether  the  plain  iff 
had  prefe.ential  right  by  custom  under  the  old  Act  ?  Tins 
•sLLving  been  decided  against  the  plaintiff  and  the  Punjab 
Limitation  Act  being^fno  assistance  to  him,  it  is  ™£™* 
t0  remand  the  appeaj  to  the  Lower  Appellate  Court.  A  dec  sion 
„„  the  other  issues  framed  is  unnecessary  The  appeal  is 
ZZ  andthedecree  of  the  Court  of  First  Instance,  disusing 
the  suit,  is  restored,  with  costs  of   all  Courts.    ^  ^ 


°  "  '  (•)  108  P.  E.,  1900. 
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No.  91- 

Before  Mr.  Justice  Reid. 

BISHAN  LALAND  OTHEHS.-cP^nmroWPPELLANTS, 

\  ersus 
KHUSHALI  AND  OTHERS,-(DEKENDAxrs),-.RESPONDENTS. 
Civil  Appeal  No.  1343  of  1907. 
Mortgage-Suit  by  mortgagee  for  possession  on  default  of  payment  of  mart, 
gage-money— Limitation  Act,  1877,  Article  135. 

Held,  that  a  suit  by  mortgagee  for  possession  on  failure  bv  the  mortgagors 
to  pay  instalments  contracted  for  in  the   mortgage-deed  must  be  filed  under 
Article  135  of  the  Limitation  Act,  within    12  years  of  date  of    failure  which 
terminates  the  mortgagor's  right  to  possession. 
Further  appeal    from    the   deem    of  T.  P.    Ellis,    Esquire, 
Divisional  Judge,  Delhi  Division,  dated  2nd  August  1907. 
Harris,  for  appellants. 
Morrison,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Reid,  J.-The  appellant  sued  'or  possession  as   mortgagees    18th  March  1908. 
of  the  land  mortgaged,  or    for  Rs.    .335  due  to   them    under    the 
mortgage. 

The  Lower  Appellate  Court  lias  held  that  under  the  terms 
of  the  mortgage-deed  a  suit  for  the  money  due  does  not  lie,  that 
the  appellants'  only  remedy  was  a  suit  for  possession  as  mort- 
gagees, and  that  this  suit  was  barred  by  Article  135  of  the  Limit- 
ation Act,  the  mortgagors'  right  to  possession  having  been  de- 
termined more  than  12  years  before  suit  on  failure  to  pay  six 
instalments  of  the  mortgago-money  payable  in  31  six-monthly 
instalments. 

The  terms  of  the  mortgage-deed  are  clear  and  provide  that 
the  mortgagor  will  give  the  mortgagees  possession  on  failaie 
to  pay  six  instalments,  and  I  concur  in  the  finding  that  six 
instalments  fell  due  more  than  12  years  before  suit  and  were 
unpaid.  Article  135  of  the  Limitation  Act  therefore  applied, 
and  the  suit  for  possession  should  have  be-n  filed  within  12 
years  of  default  i.  e.,  expiry  of  the  period  for  payment  of  the 
•«  unpaid  instalments.  {Modun  Mohun  Chowdhry  v.  Ashad  Ally 
Beparee  (';  and  Kanhaya  Lai  x.  Mohru  (*)).  Under  the  terms 
of  the  mortgage-deed  the  mortgagees'  only  remedy  was  by  suit 
for  possession  as  mortgagees,  and  the  deed  did  not  provide  for 
recovery  of  the   money  dae  except   on  redemption. 

No  authority  has  been  cited  for  the  plea   that    payments    in 
j^PW^_i^jme^,_robgeqnent   to  the   date  of  failure  to   pay 
Q)  1.  t-  Calc.  n8.  (t\  Qc  D    o     ,™ 
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the  sis  instalments  above  referred  to,  extended  the  period  of 
limitation  under  Article  185,  and  I  see  no  reason  for  applying 
Section  20  of  the  Act,  a  suit  for  possession  as  mortKaBee  not 
being  a  suit  for  recovery  of  a  debt.  The  appeal  fails  and  „ 
dismissed  with  costs. 

Appeal  dismissed. 

No-  92. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Kensington. 

GHULAM  HATDAR  AND  OTHERS,— (Plaintiffs),— 

APPELLANTS, 

Versus 

)  PHAPHAL  AND  OTHERS,-(DefendaNts),-RESPONDENTS. 
Civil  Appeal  No.  157  of  1904. 
Custom-  Uheritance-Natlcani   biloches   of  Sangarh  tahsil,  Vera  Qhazi 
Khan  District-Bights   of  collaterals  t«  succeed  in  preference  to  a  daughter- 
lluhammadan  Law. 

Eeld  that  the  plaintiff  upon  whom  the  omu  lay  had  failed  to  establish 
that  in  matters  of  succession  the  Natkani  Biloches  of  the  Sangarh  tahsil 
in  the  Dera  Ghazi  Khan  District  were  governed  by  custom  and  not  by 
Muhammadan  Law,  or  that  collaterals  were  entitled  to  succeed  to  the 
exclusion  of  a  daughter. 

Further  appeal  from  the  decree  of  A.  E.   Hartineau,  Esquire  ,. 
Additional  Divisional  Judge,   Multan   Division,  dated  27th 
January    1903. 
Shah  Nawaz,  for  appellants. 
Shelverton,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 
Robertson,    J— The   following  pedigree  table  shows   the- 
relationship  of    the   parties  :— 


NUR  KHAN  (ancestor). 
I 


_>l 


Gaman.                             Naurang.  "  Fattoh  All. 

. I 

Kalu=married  to  Mussammat      Bakhshan,  Vaura.       Buta.         Ka^. 

|      Jindo.             plaintiff  No.  I.  •7"Tv""i ' 

died  sonless. 

r^=T 1  r ^ 

MinLli.livol.             dotcodont  (alive).  Ho.  2.               pluoldi  No.  3. 
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The  defendants  are  the  daughters  of  Kalu,  deceased,  and 
are  in  possession  of  his  estate.  The  plaintiffs,  who  are 
collaterals  in  various  degrees,  claim  the  property  on  the 
ground  that  by  custom  the  collateral  are  entitled  to  exclude 
daughters.  The  parties  belong  to  the  large  Natkani  Biloch 
tribe  then-  special  petty  sub-division  being  the  Balwani 
branch.  It  may  be  noted  at  once  that  in  the  village 
Mangrotba,  to  which  the  parties  belong,  there  are  Natkanis 
of  vanous  petty  sub-divisions,  shown  in  the  pedigree  tablo 
as  the  learned  Divisional  Judge  points  out  at  page  11 
line  27,  as  all  descended  from  a  common  ancestor.  These 
petty  branches,  it  appears,  simply  take  their  names  from 
some  particular  ancestor  of  the  tribe,  very  often  a  very  recent 
ancestor. 

The  decision  of  both  the  Lower  Courts  is  that  the 
plaintiffs  have  failed  to  prove  the  existence  of  any  special 
custom  by  which  collaterals  such  as  tbey  exclude  daughters 
from  the  inheritance.  Consequently  in  accordance  with  the 
principles  laid  down  in  Daya  nam  v.  Sohel  Singh  (i)  it  is 
necessary  to  fall  back  upon  Mnbammadan  Law^  which  is 
the  personal  law  of  the  parties.  The  Courts  have  accordingly 
passed  a  decision  in  accordance  with  that  law.  From  this 
the  plaintiffs  appeal  alleging  the  existence  of  the  custom 
they    set  np. 

Mauza  Mangrotha  is  situate  in  the  Sangarh  tnhril  of 
the    Dera    Ghazi   Khun  District. 

One  point  on  which  great  stress  has  been  laid  by  the 
learned  counsel  for  the  appellant  may  be  disposed  of  first 
It  is  true  that  in  1896  Bakhsh  and  others  brought  a  suit 
against  Mussammat  Jindo  and  her  daughters  for  a  declaration 
that  an  alienation  by  Mussammat  Jindo  in  favour  of  her 
daughter's  son  wa8  invalid  against  them.  They  obtained  a 
decree  no  doubt,  and  it  is  true  that  Muhammadan  Law 
was  not  specially  pleaded  but  a  gift  was  set  up.  This  case 
and  the  subseqnent  suit  by  Mu,sammat  Phaphal  against  her 
mother  cannot  be,  in  any  way,  held  to  act  as  res  j,ulicata 
but  the  absence  of  a  direct  setting  np  of  Muhammadan 
Law  on  the  part  of  the  prese.it  defendants  may  be  taken 
as  a  piece  of  evidence  that  they  did  not  at  that  time 
believe  themselves  to  be  under  Muhammadan  Law.  Seeing 
that  they  are  ignorant  women,  we  do  not  think  that  this 
amounts   to   much,    or   that   anything  in  either  of  those   cases 

/1\    llf.    D      o       -.r.™     _     _ 
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j     +0    roVin    are   in    possession    from 


estate. 


Coming  then  to  the  question  before  us. 

To  begin  with  the  Eu^-am  of  1874  The  quest.on 
No  10  i  »  Can  daughters  succeed  in  the  presence  of 
«  "p     And   the     answer     is    that   custom   does   not    g.ve 

hringhtet  aLe.butMuhammadan  Law  does  That 
the    daugh  •  lftim   their   share   but   leave   it. 

;:  rin&r-  **  *»-.  ™  **.**" ?z 

1  choose  to  claim  they  can  enforce  their  claim  and  the 
Courts  .ill,  ^  necessary,  fix  it  according  to  Muhammadan 
Law  and  it  is  noted  that  in  Feveral  cases  daughters  of 
TNatkani  tribe,  to  which  the  parties  belong,  had  enforced 
their   lights. 

In     answer    to     question     40     in    the    Btoaj+am   of    the 

pTCRent    settlement   we   have  seething  similar      The  question 

Under     what     circumstances    can    daughters    succeed    to 

'    -.  o     Th„     ,M«r     is     that     daughters   id    all    cases 

inheritance.'     The     answer  Mahammadan   Law..    The 

eonld     claim     the;r    share     under  _  Mu^    ^^    ^   ^ 

Cr^LrtVitediLen,     So    is   the   gen.alans wer 
^     nnestion     40.     The     explanation    appears    to    be   that  tbe 

ction      oT   the   Natkani   tribe    which   are   mentioned   in    the 
Mictions  ,      Customary    Law   as 

note    on    question     40     in    Mr 
fnllowina     Muhammadan    Law,     puie     ana   .imp 

eti^which   belong   to   the   Sangarh    tahsil  in  tbe  separate 
6ect,         »,-„.„,•  {.am    of    which    fafaiZ     the    answer   given 

:::::;:;:  thShters  can  *.«  their  *»  «««*« » 

Muhammadan  Law   is   recorded. 

There   is   an   entry    in   the  shajra  nasal  of  the    Mangrotha 

village    which,   though  not  absolutely  clear  as  to  all  particular* 

bows     distinctly     that    one   Mussammat    Sohagan    a    woman 

\l7    to     a     ^are    of    ancestral     property.     Mussammat 

^:dbe,:ge::otmere,y  to  the  Natkani  tribe  but  to  the 

Balwani  branch. 

As  regards  tbe  evidence,  oral  and  otherwise,  on  the  record 
lt  i9t  ewhelmingly  in  favour    of    the    view  that    among   th 
t  1         BUocl.es  of    Sanga.h  tahsil  daughters    do  succeed    to 
S^lS^Ll     T,;  argument  that  the  instances    g.ven 
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are  not  wrth.n  the  petty  sub-divisions  of  B*lwanis  is  one  which 
we  th,nk  has  n,  fore,.     rn  fchg  v.,Iage  of   M  fta  .n 

Wfcwl.  ik  ,s  clearly  shown  that  many  instances  of  female 
succession    have   occurred,  there  are   many  of  those  petty  flub- 

snTr;wdWe  Se°  n°  reaS0"  t0SUPP°ae  "-'any  custom 
-eh  as  that ^set  up  by  the  p.aint.ffs  obtains  among  L  small 
sect:onSsOf   Bdwmis    NatkaQis    and     not    ^    ^     ^ 

There  is   no  reason  to  suppose  that  there  is  any  distinction 

set-  -  ~ ii  -*-**  -■<  '»n;: 

itwoahiii          r.-    •  •  zai-d.ir  Khan  a,nl  others    (h 

it  was  held  by  a  Dun  M  1}  mi -h  ,-,f  n,:     n        ,  ■  *■  ;' 

get  nolue  ,nt,,3t  in  their  hashed,  ancestral  property,  and 
d  ughters  do  not  succeed  to  any  part  of  their  late  father's 
anceStra    property  .„    presence    rf    ^    ^^  ^. 

lhe  parties  were  not  Natkanis,  and- they  resided  in  another 
taA«i,  and  the  judgment  in  X7M»  Muhammad  v.  Shcr 
Mohammad  and  othe,*,  Civ  1  Appeal  No.  199  of  1895,  unpublish- 
d  was  not  brought  to  their  notice.  The  ruling  does  not  appear 
to  have  any  direct  bearing  on  this  ease. 

*J?nT™t  tvta  and,°tkers  v  Sajawal  K'"<"  — 

others  (  it  was  held  by  another  Division  Bench  that  among 
Land  B.loches  o  the  Dera  Chaz,  Khan  District  daughters  had 
fa  cd  to  prove  their  light  by  custom  to  delude  tb fplainfcfftV 
collate,*,..  *o  mention  is  made  in  that  ease  either  of  the 
decision  in  Civil  Appeal  No.  199  of  169,3. 

But  it  appears  to  us  that  as  regards  authorities  the  matter 
is  concluded  by  the  decisions  of  a  Division  Bench  of  *bis 
Conrt  (Roe  and  Frizelle,  J  J.)  passed  in  the  case  of  Khan 
Muhammad     v.    Sher   Muha  ,  .,  N0.   I:  :•  ,,f  1895. 

The  parties  in  that  case  were  Natkani  Bilcches  of  the  Sai 
tahiil  win  this  case.  In  that  ease  when  the  appeal  first  i 
before  this  Court  a   remand  was  made.     In  the  course  oftheii 
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""^T^^itten  by  Sir  Oharies  Roe  it  ^?^ 
^notorious  that  in  frontier  districts,  where  the  uauen» 
«  of  the  *«*  '»  g-at,  many  tribes  think  it a  pom  oM one* 
-or  reliant,  follow  Muh  un-nadan  Law  although  they  are 
"lotlely  ignorant  of  its  protons,  and  all  the  facts  d^o. 
"the  assertion."  The  remand  was  on  two  pomts,  but  we  are 
only  coucorned  with  the  first— 

,  Are  the  parties  as  regards  succession  to,  and  the  power  0 
«  disposal  of,  ancestral  land  governed  by  Muhammadan  Law  or 
..  by  custom  "?     In  the  final  order  it  is  stated- 

-  The  return  shows  that  in  this  tahsil  there  are  149  villages 

,  In  ten  of  these  the  Natkani  Dalkani  hold  shares  but  they  do    n  t 

lnten0         ;.        ...     p     Tn  126  viiia(Tes   other   Biloches   hold 

"r any ;  ::::tgnt.,4.i  V  *>«.  «.  — -  - 

"■tare..     As  regards  neatly  a  m. 

"that  the  custom    of   agnat.c  succession    is  g.eaty   1Q 
'        «fcv the  spirit   of  Muhammadan  Law,  and  daughters  are  often 
"by  the  spun   ul  sometimes, 

..all0Wed    to    succeed I  in  the  absen of    « -^         fl       The 

>'  by  Muhammadau  Law. 

We  think  it  gaite  clear  thai   precisely  the  ..me  cone  a. 
,  ,     "L   l0    in  tbisc.se.    We  are  not  prepared  to    say 
mnst  be  come  to    re  mOT_ed    in    .11     matters     and 

that  Katkani   Brioches  are    gowned    .  ^  ^ 

I—  bjfa:r«*°'  W  ;  recognise  to.  rigtrts     ri 
they,    in   the   S»^'^a°'   'a„c6Jlvit»  tu.  principles  or  that 

law-     Nothing  na  Balwania   difier  in  any   way   in  this 

Th.  appeal  according.,  tails  and  is  dismissed  with  costs. 

4p/wa{  dismitted- 
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Full  Bench. 

No  93- 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  Mr.  Justic 

Chatterji,  CLE.,  and  Mr.  Justice    Rattigan. 

DHANPATMAL,— (Defendant),— APPELLANT, 

Versus 

JHAGGAR  SINGH  AND  OTHERS,— (Plaintiffs),— 

RESPONDENTS.  / 

Civil  Appeal  No.  1015  of  1907.' 

Res  judicata  —Mortgage—Dec ree  for  re-demption— Omission  to   execute— 
Second  suit  to  redeem  the  same  mortgage— Maintainability  of  such  suit. 

Ileld  by    the  Full    Bench  that    in  view  of  the  conflict  of  authority  upon 

the  question  the  principle  laid  down  in  Shibbu   Mai  v.  Paira  Singh   (')  and 

subsequent  decisions  of  this  Court  should  be  accepted  as  law  for  this  Province. 

Further   appeal  from    the    decree  of   C.  H.  Atkins,  Esquire, 

Divisional  Judge,  Ferozepore  Division,  dated  13th  May  1907. 

Sukh  Dial,  for 'appellant., 
Durga  Das,  for   respondents. 

The  judgment,  of    (ho   learned  Judges  who  constituted    the 
Full  Bench  was   delivered  by 

Rattigan,  J.—  The  question  referred  to  the  Pall  Bench  in  this  20/7*  May  1908. 
cafie  is,  whether  it  is   open   to   a    mortgagor,    who   has    brought 
a  suit  for  redemption  and  obtained  a  decree,   to  bring  a  second 
suit  for  redemption,   or    whether  in   such  a  case  the  second  suit 
is  barred  by  reason  of  the  decree  in  the  first    suit  ? 

Upon    this   question    there  is    a    conflict   of  authority.     In 

favour  of  the    mortgagor's   right  to  bring    such  second  suit  (or 

third  or  any  number  of  sach  suits)  we  have    the  ralings  of  this 

Court  in  Shibbu  Mai  v.  Paira  Singh  (l),  Nathu  Singh  v.  Jlura  (=), 

Ahmed  Khan  V.  Mahla    Khan   (■>),  Balmokand  v.    Jlamji    Lai  ('), 

ngh  v.  Jhagra  (s),  and  Himayat  Ali  r.  Jowala    Sarup  («). 

To  a  like  effect  are  other  earlier    decisions    of  the  Madras    High 

Court  (Sami  Achari    v.  Somasundram    Achari    ("),    Periandi  v. 

Karrtthasami   v.      Jaganatha     (»),     Ramunvi   v. 

Dattan    (1°),  and    Sainappa    Chetti    v.    Chidambaram 


(')    80  P.  R.,  1877.  (8)  100  P.  R.,  1905. 

Ct    UP.  /J ,  1881.  ©  /.  L.  B.,  VI  Mad.,  119. 

(»)  132  P.  i  O  r.  L.  B„  VII 

C)    2)  P.  R.,  1887.  (»)/.£.  R.,  VIII  4f»  I.,  478. 

(')     10  P  l  (' ')  /.  L.  R.,  XV  Mad.,  360. 
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Glwtti    00.     The  Calcutta  High    Court  has    given   no    decided 
opinion    upon  the    point.     In  one    case  it  held  that  8ucb  subse- 
quent suit  would  lie  (B„y  I'inhu,  Biyal  v.  Sheo  Golam  bingJii  )), 
L  mother  cafe,    the    contrary    opinio-,    was    expressed    <6u-a 
Period  Mnihj  v.  Nando  Lall  Ear  Mahapatra  (*))•   The  Bombay 
High  Court   and    the   Full    Bench   of  the  Madras  Hight  Court 
have  held  that  a  second  suit  is  barred  (Gan    Savant  Bal  Savant 
v.  UarayanBhond  Savant  W,Valoji   v.   Sagaji    (*),   Vedapcralh 
v    VallMa  Valiya  Baja  («)).      A  similar  opinion  was  expressed 
bv  Edec   C.  J.  and  Bnrkitt,  J.,  in  the  case  of  Bavid  Bay  v.  Bazi- 
uidin(h-     But  the    Full  Bencb  of    that   Court   has   recently 
dissented    from    that  view  (Sita  Earn  v.  Madho   Lai    («))■    '  • 

We  are  ourselves  rot  agreed  upon  this  question,  and  under 
(he  circumstances  we  think  that  the  principle  of  stan ,*«•»«* 
should  be  adhered  to.  The  question  is  one  of  great  difficulty 
and  opinions  upon  it  may  well  differ,  as  the  rulings  above 
lefeired  to  show. 

We  accordingly  hold  that  the  principle  enunciated  in 
ShibhuMalv.  Paiva  Singh  (?)  should  be  accepted  as  the  law 
for  this  Province. 

Full  Bench- 
No.  94. 

Before  Sir  William  Clark,  Kt.,  Chief  Judg  e,Mr.  Justice 
Chatterji,  CLE.,  and  Mr.  Justice  Johnstone. 
SHER  AL1  SHAB,— (Plaintifp).--APPELLANT, 
Versus 
reference  Side    j  LACBMAN  DAS  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 
Civil  Reference  No.  55  of  1907. 
jurisdiction-Valuation  of  suit-Suit  to  establish  right    to  attached  pro. 
perty-Claim  against   judyment.debtor  for    declaration    of    title-Value  of 
subject  matte,— Punjab  Courts  Act,  1884, Section  39. 

Held  by  the  Full  Bench  that  for  the  purposes  of  jurisdiction  the  value 
of  a  suit  of  an  unsuccessful  claimant  under  Section  283,  Civil  Procedure 
Code,  1882,  to    obtain  a  declaration  that  certain    property   was  not  liable  to 

mi    i  R  ,  XXI  Mad.,  18.  (»)/.  L.  R.,  XIII  Bom.,  567. 

*J  M  W.  k,  172.  (6)  I.  h.  R.,  XXV  Mad.,  300,  F.  B. 

S   I    L.  Ii.,  XVIU  Calc,  139.     (•)  I.  L.  R.,  XIX  All.,  202. 
('   I  L  R.,   -    Bom.,  407.  (8)  /.  L.  R.,  XXI  V  All.,  44,  F.  B. 

'    '  <         <»)  86  P.  B„  1877. 
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attachment  as  the  property  of  the  judgment-debtor  where  the  latter  resists 
the  claim  on  the  ground  that  the  property  was  his  is  the  value  of  the  property 
attached  and  not  the  amount  of  the  decree. 
Case  refer,;, 1  to  by  IT.  P.  Tollinton,  Esquire,  Divisional  Judge, 
Lahore  Division,  dated  29th  April  1907. 
This  was    a    reference    to  a  Full  Bench    nude  by   Cliatterji 
and  Johnstone,  JJ.,  to  determine,  for  the  purposes  of   jurisdiction, 
the   value  nf  a  suit    under  Section    283,    Civil     Procedure    Code, 
1882,  where    there  is    a    distinct    claim    against  the  judgment- 
debtor  for  a  declaration  of  title  to  the  property. 
The  order  of  reference  was  as    follows  :— 

Johnstone,  J._This  is  a  reference  under  Section    617     Civil 
Procednre  Code,  from  the  Divisional    Judge,    Lahore,    regarding 

tZ^r^"'^^*0^*00^0^*1     defendant- 
decree-holder,    in  execution  of  his  decree  against    his   judgment- 
debtor,  attached  half  of  a  certain  house.  Plaintiff,  not  a  party  to  the 
decree,  sued  bothdecree-holderand  judgment-debtor  for  a  declara- 
tion, having  Brstobjected  unsuccessfnlly  under  Section  278   Civil 
Procedure  Coie,  that  the  property  belonged  to  him  and  not  to  the 
.ludgment-debtor    and    so    was  not    liable    to    attachment.     The 
property    is  worth    R,    COO  and    the    aforesaid    decree   was   for 
Rs.4L.4-0  only.     If  the  latter  sum  is  taken    as    a  value    of   the 
smt,  then    the  appeal  lies   to  the  District    Judge,    if   Rs     060  is 
the  value,  to  the  Divisional  Court.     The  appealhvingbe'en  filed 
in  the  D.striet  Court,  the  learned  District  JTdge    refused  to    , 
.   on    he  ground  that  it  lay  to  the  Divisional    Court.     The    DM 
Biona.  Judge  When   the  appeal    came  before  him,   wasX^d 
toa«reew,th    the  District    Judge,    but  has    made  thJre  Ice 
« Jhe  po.ut  ,.,  in  hi,  option,  in  consequence  of  certain    con    c 
.ngauthor.tres,   doubtful.     It   should  be    noted    too  that  th« 
pla.nt  the  objector  alleges  that,  the   judgment  deb  to  ■  „ 

S1on    with    the   decree-holder  and    LSs  the        i     i       ° 
propeuyas    hers      Thi.  Smt'  cla,miD£  the 

Thfi  way  I  l„ok  ;,t  ,l,c  malter  is  this       The,  I«,     • 
in  Section    39,  Punjab  •      ,      F'  °  '' "  ''^^a-ned 

con-id.-,..  '     4,  and.what  haa  to  be 

according  .oh,,  ::;;;  x  't1 

»>-»  connection  with  ... •  ;       '«■  p.b.o 

"b.e  suits  under  Sect,on  2.,  CivH  Procedure  cl,a;;  ^ 
W     When    property  attached  baa  been   released  on  cb- 
ectmn,  smt  by  decree-holder  for  a  declaration  that 
the  property  ia  liable  to  attachment  • 


isr/i  m 


CIVIL  JUDGMENTS-No.  91.  [  Becom 


(h)     When     property  attached    has     not   been    released 
the  objection  being  disallowed,  suit  by  the  objector 
ngainst  the    decree-holder  to  declare   the  property 
not    liable,    the   judgment-debtor   siding  with  the 
objector  and  not  claiming  the  property  as  his  ; 
(e-i     When    property   attached  has    not    been    relea3ed, 
objection    being    disallowed,  suit  by    the    objector 
against  the  decree-bolder  and  the  judgment-debtor 
to  declare  the  property    not  liable,  the   judgment- 
debtor  resisting  the  suit  and  claiming  the  property 
as  his  and  the   plaint  asserting  that    this  is    judg- 
ment-debtor's attitude. 
Suppose  in  all  these  cases  the  decretal  amount  is  less   than 

la  probably  the  subject-matter  of  the  imt  was  t  e  *«£ 
.mount.     Objector  plaintiff's   title  to  the  ownership  of  the    pr 

I;  as  such  issafe,  inasmuch  as  the  judgment-debto, •  ad^ 
I  and  what  the  plaintiff  wants  is  merely  a  declaration  that 
a^ee-hoUerisnoIentitledto  realise  out  of  the  property  th 
sum  decreed  in  his  favour. 

the  suit  is  for  property  into 

•   P  the    authorities  I    have    been   able    to 

view.    The    1»«'»'\f'V'"';t'«briam,».Wetoa«., 

(i)  50  P.  B„  1890. 
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tion.  Next  comes  Mana  Mai  v.  Bela  Singh  (x),  tins  is  a  case 
under  class  (a)  aforesaid  and  is  in  accordance  with  my  dictum 
recorded  above.  Thirdly,  we  h-.vc  Bithn  v.  Lai  Singh  (2),a  ruling 
by  a  single  Judge  of  this  Court.  It  corner  under  class  (b),  and 
I  approve  of  the  decision,  though  not  altogether  of  the  way  in 
whbb  the  reasons  for  it  are  put.  Similarly  in  Zorawar  Singh  v. 
Deu-a  (<),  followed  Bishnu  v.  Lai  Singh  (-),  the  judgment- 
debtor  did  not  resist  the  claim,  but  actually  gave  evidence  in 
favour  of  plaintiff.  Fourthly,  in  Modhusudun  Koer  v.  Ba 
Ohunder  Boy  (*),  the  High  Conrt  decided  a  case  falling  under 
class  (a)  as  1  would  decide  it.  Fifthly,  we  have  the  doubtful 
case  published  as  Gulzari  Lalv.  Jadaun  Bai  (\).  There  the 
objector  brought  the  suit,  his  objection  to  attachment  having 
been  dismissed  ;  and  it  was  held  that  the  value  of  the  suit  was 
the  decretal  amount  and  not  the  value  of  the  attached  stuff. 
The  judgment  is  very  brief,  and  it  is  not  stated  whether  the 
judgment-debtor  claimed  to  own  the  property  or  whether  he 
admitted  the  objector's  title  to  it.  If  the  former  was  the  caso 
then  in  my  opinion  the  decision  was  unsound.  Lastly,  iu 
DwarkaDas  v.  Kameshar  Prasad  (e),  the  High  Court,  disting- 
uishing the  aforesaid  ealier  ruling  of  the  same  Court,  laid  it 
down  that   when  iu    a  suit    under   Section  283,    Civil  Procedure  <*- 

t'ode,    Act   XIV   of    188:2,   the    claimant    objector   makes    the  ,S 

judgment-debtor  party  as  defendant  *  to  the   suit,    the  property      *  „      . 

...     ,     ,  .  ,  ,    ,  f     f      j       *  Meaning,  I  take 

attache  i  must  be  regarded  as  the  '|  subject-matter  of    the  suit  "it  real  defendant  and 

Md the  value   of   the  suit  mnsf"beThe   ~  of  the    property  ™[  ^"tln^™'1' 

attached,  whether  that  value  exceeds  or  is  less  than  the  decretal        V™ 

amount.     The  learned  Judges  make  use  of  arguments   that  have 

my  entire    assent,    pointing   out,     among    other  things,  that  the 

title  to  the    whole  of   tie    property  in    the   case    put,  which  is 

similar  to  my  class  (■■)  above,  will,  become  resjttdicata  as  between 

all  the  patties    to  the   suit.     My    views  have  been  stated  above, 

and  1  am    unable    to    find   any    directly   conflicting   authority  ; 

but  if  my  learned   colleague  would    like  the  case  to  go  to  a  Full 

Bench,  1  have  of  course  no  objection. 

Chattbeji,  J.-I  think  tnere  is  much  force  in  my  learned  iSth  Now.  1907 
brothei's  reasoning,  but  having  regard  to  the  apparent  conflict 
of  rulings,  and  the  fact  that  the  suit  is  one  of  the  nature 
spoken  of  in  Section  283,Civil  Procedure  Code,  I  consider  the 
caso  ought  to  be  wfened  to  a  Full  Bench  for  an  autho.itativo 
decitionon   the  question  of    valuation  for   pui pores  of    jnrisdic- 


W«l£  A,  1890.  (<   I.  L.R.,  XV  Oak.,  lOi. 

2    •>■>  f.  «-,  1006.  (.»,  l.  L.  H.,  11  AIL,  T9f 
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Upon  the  reference  to  the  Fail  Bench  t lie  following  judgment 
was  delivered  : — 
„;.    .         ,90^  Johnston,  J.-Far  the  reason,  given  in  the  referring  order 

nth  Jany.  190b.  w6  ho]d  that  the  proper  valuation  „f  this  case  for  purposes  of 
jurisdiction  is  the  value  of  the  property  attached  and  not  the 
decretal  amount.  We  therefore  return  the  papers  to  the 
Divisional  Court  with  the  direction  that,  inasmuch  as  the 
appeal  lies  to  his  Court,  ho  should  proceed  to  hear  it. 

No.  95- 
Before  Mr.   Justice    Chatter]!,    CLE.,   Mr.    Justice  Johnstone 
and  Mr.  Justice  Battigan. 
DAULAT  RAM,— (Plaixtuf),— APPELLANT, 
Versus 
THE  WOOLLEN  MILLS  COMPANY,  LIMITED,  DELHI,— 
Apellate  Side.  ^  (Hehendaht),— RESPONDENT. 

Civil  Appeal  No.  572  of  1906. 
Company—  Winding-up— Appeal     from    winding-up    order— Notice    oj 
appeal -Limitation— Extension  of  time— Companies  Act,  1882,  Section  169— 
Applicability  of  Sections   band   12    of  the    Indian   Limitation  Act, ml, 
period  prescribed  by  Section  lW-Builder's  lien-Charges   created  by    ac 
poHtes— limitation    applicable-Limitation    Act,   1877,  Articles   52,56,12 
132. 

Held— 

Per  Chitterji  and  Johnstone,  Jf.-r 
That  an  appeal  against  an  order  made  in  the  matter  of  the  winding  up 
of  a  Company  under-  the  Indian  Companies  Act,  1882,  ought  to  be  filed  witl 
such  promptitude  as  to  render  service  of  notice  upon  the  respondent  possible 
within  the  three  weeks  allowed  by  Section  1C9  of  the  Act  and  the  App 
late  Court  will  not  extend  the  time  for  appealing  unless  the  delay  is  causi 
either  by  the  conduct  of  the  respondent  or  by  mistakes  of  the  officials  i 
the  Appellate  Court. 

A  person  appealing  under  this  section  should  not  be  allowed  to  ; 
himself  of  an  extension  by  reason  of  his  ignorance  of  the  practice  or 
comparative  novelty  of  the  special  procedure  prescribed  by  it. 

The  provisions  of  Sections  5  and  12  of  the   Limitation   Act  are  not  ap 
plicable  to    the    computation  of   the   period   of    limitation  prescribed 
Section  169. 

Per  Chatterji  and  Rat/iyan,  JJ. 

That  a  claim  for  the  balance  of  money  due  to  a  builder  who  undertook 
the  erection  of  a  building  on  an  express  understanding  that  all  the  sums 
due  to  him  were  to  be  a  charge  upon  the  buildings  until  paid  is  a  claim 
for  money  charged  upon  immoveable  property,  and  the  period  of  limitation 
to  enforce  such  charge  is  twelve-  years  under  Article  132  of  Schedule  II 
of  the  Limitation  Act. 
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Hiscellanetosfint  appealfnm  the  order  of  H.  Barcourt, 
B'qrnre,  Dzstnct  Judge,  Delhi,  dated  26,/,  Felruan,  1906. 
Shadi  Lai  and  Chum  Lai,  for  appellant. 
Grey   and  Taj-ud-din,  for  respondent. 

JoW^  aTPTPean  T6  °n  f°r  ,,e8rin?  before  Chatferji  and 
alT  '•  ;  ^^  qnCSH°U  °f  ,imi^on  within  whL  an 
Weal  against  an  order  made  in  the    matter   of  the    winding   up 

fl  ,  T,Pr7rder  tU  Indian  ComP^  Act,  1882,  ought 
to   bo    filed  and  under  what    circumstances   the  Court   of  appeal 

weTiCd:-  eXteD9i°n   °f   tim9  th6    M]^  «« 


Chattel,    J._The   Woollen  Mills   Company,    Limited,   0f  SOft  Deer.  1907. 
p         'S J"    hqnidation   ^d  the   appellant  brought  a    claim  of 
S        1    "   i°r  Pr,'Ce    °f    buiIdl'^s   ere^d    for    the    Company 


,.  —-    "t"'-"""'.    «v«icn    me    uistnct     Judge    has 

.allowed  as   barred    by  time.     The    present   appea.    hi  been 

"led    from    that   order,   and    the   first    objection   taken    by   the 

respondent  ,s  that  the  appea!  n,nst  he  dismissed    as  it  was  fi.ed 

Th stho  only  po,nt  for  decision    at   pre6Pnf>    and  .J 

the    ments   even    for  the    purpose   of   consideration    whether 
£e   .nterestsof  justice   require  the   exercise   of   our  discretion. 

theseThVrtfl  7Uti7    t0,he    fi,,'n£r    °f  t,,e    »PP"1    «    briefly 

T  Z  t'H1aPVVC^  **  ^  -'«-«"».  was  file 
dav:t  J  "ran,ed    **'»»*»*>•     ^e   appellant's  affi- 

«wrf  wh.ch  ,s  uncontradicted,  shows  that  2  days  after  the 
date  of  the  order  the  record  was  sent  for  by  order  of  the 
CM  To,,,  and  the  Hquidation  was  consequent,  .££ 
The  appeal  wns  filed  originally  on  17th  May  1906,  and  aC 
be.ng   ^turned    for    some    technical    defect,    /as  refiied    on    th 

7,   and   not.ee  of    appeal     was    issued    on    31st     J„|r    and 


«erred    on  respondent  on  9th  Au^nst  190(1. 


Mr.  Justice  Chitty  in   his   admitting   OTde 
be  notice     under   Section    169    of    the    Con 
ng    vet   been   issued,    and   appellant's    genera, 
Das,   accord.ngly  filed  an  affidavit   on  5th    July  ]  00G    „■ 
out  that   he  did  n  ot  know  that  he  had    to  ,iv    1 1 1\„ " "  *"» 


«har 
ting 
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„;,«,  in  other   cases,  and  that  his  omission  was  not  intentional. 
S„    7th    Augnrt    appellant's    connsel    applied    for   extension   o 

1907. 

^     *..  „„„„»!  cites  B.t  porfe  Batfoir  and  Oompanj/  0), 

',"  '°    1  tlb.Engli.b   C.mP»,ie.   AC,  1862,  ..u   «■ 

fused   by  Ti-  G.  S-U  .   i»  ^         |y|  „, 

hr  ;;,'L  r;  ni^-'  ■—*  »-»■»  *-*n- 

not   extended,  i*         •        ,  .     „    „„,}„,.    BDecial     circum- 

fa    which   leave   to   appeal    was^ve      nnde    jc 
Btar,ceBsome   Tths_  after   W^hd    expired       ^   ^ 
o/  fenwo*  and    m.dntan    Baling        ^ v  ^.^ 

ihore  the  Court   *f*£>™. ZZZv™»  *+  «" 
fa,  an   appeal  nnder    the   oW  Indian  P^   ^   ^ 

UI,bb   the  three   weeks  *'me  bxed  that    Section    12    of 

ed;  ^V;Ho-S^  ^ion  to  appeals  under 
the  Limitation   Act,    lb7  '  of  time    for   that    purpose 

bemghkewlSerefuBedby  TrawsaC^  Co**- 

*i1SS^i?3*  it  was  ruled  that  it  was  not  sufficient 
***•  ^'^  h  Z  SpcHon  169  of  the  Indian  Companies  Ac. 
that  the  appeal  nnde,  Section  lb  ^  must 

Bhould  be  filed  within  three  weeks  bnttha  ^.^    ^ 

be  served  within  that  time,   and  the  appe. 

that  ground.  ^  ;<je  nnder 

Appellant's   ec-,     >n  -ply      ,  ^   ^  ^ 

tne  Companies  Act  is  not  known  ^    ^^ 

and     eferrod    townee     «  ^  rf  ^  gained 

i:7:^   ^aLd    Judge,   wttho^din^^ 

V  •  I.  R,  22,  C*   D    484.  0  I.  t  *  a  Nad    m. 
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in  Section  169  meant,  granted  extension  of   time    if  notice  was 

W /•  *"?  MuZaffar  Kh™  «•  ^oh  lays  down  that  in  excep. 
t.on.l  cases  ,gnorance  of  the  law  of  procedure  may  be  accepted  as 

~ZZ t0lexteadm8  ]imitatiou  *-—**»* 

„„j  .  ,  m°    Indian    Compan  os    Act    of    1865 

and   agrees  with  Section    124    of   the  K„JL    p  ? 

lfl-;.  ,  ,  or    tue  English    Companies    Act, 

MM,      merely   substituting   the   wo,-ds   "by    ue      Court  »    for 
__  by    any     Court    having  jurisdiction     under     this    Act"    lZ 
undo,  the  Code   ofCi.il    Procedure"^    -  aocordmg   to  the 

^J£r«S ::»--: 

>ve   under    th.s   section    as  far   as  I  can  make   out      A,,.,L„ 


~  *""    ■»  *  u»"        K6    out.      Accord 
to  the   provisions   of    tho    Code    of    Civi 
can  issue  to    ' ' 
and  tuora    ar 
vido  for   tho  issue   of   sue',  ootice    before  admUsioT'  A^o'til 


^tothe0p^-^n^^-^ 

ire  no   rules  that    I  kuow  of    which    permit    or  pro- 


--    ^u>w    uo.ure  auniMsiOii. 

oat  of  Court  is  clearly  insufficient  to  fulfil  the  requirements 
thesect.oa,  as  the  notice  must  bS  given  in  tho  same  manner 
«  notices  of  appeal  are  ordinarily  given  u  lder  tha  Code  of 
&VX1  Procedure"  part.uhuly  if  "given  >>  impUes  «  served  » 
and  not  merely  «  .ssued."  The  notice  must  be  served  in  the 
manner  specified  within  three  weeks  of  the  date  of  the  order 
complained  of. 

Tl.i,  necessarily  means  to  my  mind  that  tho  period  for 
filmi  M  appeal  is  shortened.  In  tho  case  of  an  appeal  to  this 
Court  the  9-.  days  provided  by  the  Indian  Limitation  Act,  Article 
156. .  reduced  to  a  period  that  will  allow  of  service  of  notice 
on  the  respondent,  under  an  order  of  admission  of  the  appeal  by 
a  Judge  of  the  Court,  within  three  weeks.  No  time  is  fixed  for 
fte  fihog  of  tho  appeal,  but  the  redaction  is  made  in  .„ 
«de6mto  form  as  above.  The  limitation  under  Section  169 
being  a. peel  one  for  appeals  of  this  class,  will  prevail  over 
the  general  provisions  of  tho  Limitation  Act. 

■W^8   b;;°STthe  Caae  l  thi»k  that  the  service  on  the  rospon- 
den    under  Mr.  Justice  Chitty-8   order  of   admission,    which    W3 

Sueda  it,   7       rb,eq't0atly    taken^   *   special  notic 
«ued  aud  the  time   for  its   service   extended    was      unecessarv 

ll)  81  '•  *• lm-         ~   (V.^X^/cTtoZ"- 
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appears  co  take  the  same  view.  If  I  am  right  in  thi.  opinion 
NNe  might,  and  indeed  should,  put  these  proceedings  out  of 
consideration  in  deciding  the  question  whether  we  should 
extend  the  time  for    service    in  this   appeal. 

The  case  then  stands    simply  thus.     The    appellant    treated 
the   appeal    as    an    ordinary     one     governed    by     the    Code   of 
Civil     Procedure    aud   the    Indian     Limitation      Act.     He   filed 
it   within  90  days   and   got   it  admitted   and  notice  duly  served 
on  respondent.     The   Judge's   remarks   made    bim    take  special 
steps   to  get   a  fresh  notice   served   and    the  time    for  its  service 
extended.     We    need    not  consider    wheth-r    in  this    matter   he 
showed   due    diligence.     I    id  not   disposed   to   think     that   he 
did   not   under   all   the    circumstances   disclosed,  but    it   is    im- 
material.    The    appeal   as    an   ordinary   appeal  has    been    filed 
in  time,  and  even  the  delay  in   applying  for  copy    of  the  order 
has    been  explained,    and   there    was   a    pcopar    prosecution    of 
the  proceedings.     It   is  of  ours,    not   an  ordinary    appeU     but 
one  under   a   special   Act,    and    as   such   it  has  not    been    hied 
in  time  nor   the  service  effoefcad  within    three    weeks.     The  only 
matter    for  consideration    is    whether   the  appellants'    ignorance 
of  the   special   procedure   proscribed    by  Section    169   should  b3 
condoned  and  the  time   for   service  extended. 

The  cases  cited  by  counsel  do  not  appear  to  help  us 
much.  Of  the  English  cases  th.it  of  Bartow  and  Company  (v) 
is  not  in  point,  as  leiva  was  prayed  for  afner  the  expir/  ot 
the  time  provided  by  lair,  and  in  the  New  Gallao  case  (?) 
notice  was  given  of  an  intention  to  appeal  but  not  of  the  appeal 
itself.  In  the  third  ease  leave  was  allowed  after  the  lapse  of 
a  considerable  period  in  the  interests  of  justice,  and  the 
remarks  of  Brett,  M.  R.,  seem  to  me  rather  favourable  than 
otherwise  to  the  prayer  of  the  present  appellant.  In  the 
Sarawak  Banking  Company's  case  (»),  the  appeal  had  already 
been  dismissed   as   barred,    and   the    remarks    were   passed    in 


an  application  for  review. 


The    Allahabad    aud  Madras    cases 


do  not  throw  much  light  on  the  present  question. 

Onthoollnr  ban  1,  the  remarks  iu  all  these  cases  about 
the  hardship  likely  to  be  inflicted  by  a  strict  construction 
of  the  rather  indefinite  Uuguige  of  the  section  appear  to  me 
to  furnish  grounds  for  looking  on  the  present  case  with 
some  decree   of  indulgence,     hack   Jemdasen   Plllais   case     (♦), 
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seems  to  show  that  three  snch  learned  and  eminent  Judges 
as  Justice  Subr.ihmauia  Ayyar,  Benson  and  Bhashyan  Ayyau- 
gar,  regarded  the  "  notice  "  in  Section  169  as  a  matter  of  con- 
struction not  absolutely  clear  and  granted  extension  without 
difficulty. 

The  language  of  Section  169  cannot  be  said  to  be  very 
lucid  or  happy.  It  employs  the  phraseology  of  the  English 
Act  hardly  with  due  regard  to  conditions  prevalent  in 
India  and  reduces  the  period  or  periods  for  appeal  prescribed 
by  the  Limitation  Act  by  implication  and  not  by  clear  words. 
I  have  already  pointed  out  that  no  time  is  fixed  for  the  filing 
of  the  appeals,  but  the  time  for  service  of  notice  is  reduced 
to  three  weeks.  The  complexity  and  anomaly  of  the  procedure 
is  not  easily  intelligible  to  the  ordinary  suitor,  and  this  has 
formed  the  subject  of  comment  by  learned  Judges  in  some 
of  the  cases  cited.  If  the  obscurity  and  novelty  of  the  proce- 
dure is  not  fully  understood  in  the  Presidency  towns,  where 
Company  Law  is  constantly  in  operation,  it  is  less  likely  to 
be  understood  in  this  province  where  the  application  of  such 
law  is  comparatively  rare. 

The  appellant  has  sworn  to  his  iguorauce  of  the  law  as 
his  excuse  for  not  having  got  notice  issued  earlier,  and  there 
can  be  no  doubt  of  the  truth  of  the  statement.  In  my  opinion 
he  has  not  fully  understood  the  nature  of  his  default  even 
yet,  and  this  adds  strength  to  his  prayer  for  indulgence.  He 
has  shown  no  laches  ia  prosecuting  bis  appeal  as  an  ordinary 
appeal,  and  it  must  not  be  forgotten  that  he  seems  to  be 
resident  outside  Delhi  and  to  depend  upon  a  local  agent  for 
conducting  his  case.  In  Ghulam  Shah  v.  Malik  Mnzaffar  Khan  (1) 
"  ignorance  of  law  "  was  held  to  bo  a  sufficient  excuse, 
though  only  in  very  special  circumstances,  while  Mr  Justice 
Barkley  was  in  favour  of  laying  down  no  principle  fettering  the 
discretion  of  Judges  in  deciding  the  question  with  reference 
to  the  facts  of  the  case  before  them.  The  remarks  of  the  learned 
Master  of  the  Rolls  in  Manager  Economic  Building  Society's 
<--(-),  appear  to  me  to  support  Mr.  Justice  Barkley'a  view. 
He  Bays  :  «  and  I  know  of  no  rule  other  than  this,  that  the  Court 
"  has  power  to  give  the  special  leave,  and  exercising  its  judicial 
*  d.scret.on  is  bound  to  give  special  leave,  if  justice  requires 
•'  that  that  leave  should  be  given."  The  remarks  of  Bowon 
L.  J.,  at  page  503  are  much  to  the  same  effect.  In  my  opinion  tho 
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language  of  Section  169  should  bn  construed  in  the  same  way. 
The  words  used  iu  this  connection  are  "  unless  such  time  is 
"  extended  by  the  Court  of  appeal,"  which  seem  to  be 
somewhat  wider  in  their  scope  than  the  language  of  Section  5 
of  the  Limitation  Act.  » 

As  1  have  already  said,  this  provision  of  the  law  is  obscurely 
worded,  and  is  liable  to  be  lost  sight  of  or  misunderstood 
by  litigants.  Company  cases  are  rare  in  this  province;  "so 
that  even  lawyers  are  not  familiar  with  them.  In  the  present 
instance  Mr.  Chuni  Lai,  who  filed  the  appeal,  does  not  appear 
originally  to  have  realized  what  the  law  exactly  required  him 
to  do.  Moreover,  the  service  of  notice  after  the  case  is  put 
in  Court  is  not  in  the  power  of  the  appellant,  as  it  apparently 
is  in  England,  where  parties  are  represented  by  solicitors,  by 
whom  and  on  whom  notices  can  be  issued  or  served  without 
difficulty.  Apart  from  the  mistake  he  and  his  legal  adviser 
have  made  in  originally  ignoring  the  special  provisions  of 
Section  169,  there  has  been  no  laches  on  appellant's  part  in 
this  case.  We  know  nothing  of  the  merits  of  the  case  beyond 
the  fact  that  the  claim  is  for  a  large  sum,  which  is  a  fair 
ground  for  exercising  the  power  of  extension  in  appellant's 
favour.  Having  regard  to  these  facts  and  the  remarks  of 
the  varioas  learned  Judges  of  Indian  High  Courts  on 
the  hardship  which  might  result  from  th*  provisions 
of  Section  169,  I  am  of  opinion  that  a  good  case  has  been 
made  out  for  extending  the  time  for  service  of  notice  from  three 
weeks  from  the  date   of  the   order  of    the    District  Judge  to  the 


actual  date  of  service   of  notice. 


9th   August    1906.     E? 


if  my  view   as 


to  the  original  notice  being  insufficient  under 
he  provisions  of  Section  169  bo  not  accepted,  I  think  a  reason- 
able explanation  has  been  given  for  the  time  that  elapsed 
between  the  date  of  Mr.  Justice  Chitty's  order  and  that  of 
making  the  application  for  the  special  notice,  and  for  the  omis- 
sion to  get  notice  .served  within  throe  weeks  from  the  date  of 
the  District  Judge's  order. 

I  would  accordingly   grant  the  extension  of  time   prayed 


for 


and  allow  the  appeal  to  be  heard  on  the  merits. 


Johnstone,  J.-I  have  given  this   case  my  most  careful    and 
I3tfc  Jany.  1908.    ^.^  COM;deratiou   aud  have  decided  only  with    much  hesita- 
tion and  some  reluctance  to  concur-    in  the  order   of  my  learned 
colleague.     I  have  only   been  induced  to   do  so  by    my  recogni- 
tion of  the  circumstances  that  the  case  is  one  of  comparative 
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novelty  'in  the  Punjab,  a„d  that  Section  169  of  the  Act  is 
not  ^together  easy  of  construction.  1  would  liko  to  see  the 
ruling  published  so  that  it  may  bo  understood  that  in  my 
cprmon  the  plea  of  novelty  should  not  again  bo  entertained, 
and  that  my  v,ew  is  that,  as  remarked  by  Cotton,  L.  J,  in  the 
New  Collao  case  (i),  at  pige  492,  "  liberality  should  not  become 
'•  laxity." 

I  agree  with  my  brother  Chatterji  that  the  notice 
served  on  7th  August  1906  was,  apart  from  the  question 
of  its  lateness,  sufficient  notice,  and  that  the  subsequent  pro- 
ceedings for  service  of  a  special  notice  were  uncalled  for.  But 
I  cannot  agree  that  in  connection  with  those  further  proceed- 
ings no  want  of  diligence  was  displayed.  In  my  opinion  the 
delay  between  16th  June  and  7th  August  was  due  to  negligence 
and  want   of  due  care  and  attention. 

I  think  that  Section  169  means  that  in  these  cases  an 
appellant  must  file  hi-,  appeal  with  such  promptitude  as  to 
render  service  of  notice  upon  the  respondent  at  least  possible 
within  the  three  weeks  allowed  by  law ;  and  I  do  not  think  the 
notice  required  by  the  section  need  be  notice  of  hearing  of 
appeal.  The  appellant  should  add  to  his  memorandum  of  appeal 
a  separate  petition  asking,  in  view  of  the  section  aforesaid, 
that  a  special  notice  bo  at  once  issued  to  the  respondent 
intimating  that  an  appeal  has  been  filed.  In  this  way  it  ought 
to  be  easy  for  an  appellant  to  get  notice  served  in  time.  Notice 
ctdate  of  hearing  of  appeal  cannot  issue  until  the  appeal  has 
been  before  a  Judge  in  Chambers  and  has  been  admitted,  a 
process    that    n  ually  takes  some  weeks. 

The  section  allows  extension  of  time;  but  I  do  not  think- 
that  extension  should  ordinarily  be  given  in  future  in  such  a 
way  as  to  extend  the  three  weeks'  limitation  for  filing  the  appeal. 
Extension  for  service  of  notice  under  the  section  should  only  bo 
given  where  delay  has  been  caused  not  by  appellant's 
but  by  conduct  of  the  respondent,  raising  up  an  equity  in  favour 
of  appellant  or  by  "  accident,"  such  as  mistakes  in  the  office 
«  the  Appellate  Court-c/.  the  W  Oallao  ease  referred  to 
in  circumstances  of  that  Bort  I  would  never 
tttend  lime  in  fuhno  where  extension  is  asked  for  after  expi,y 
of  the  three  weeks—  cf.  Boston 
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Very  strict  views  have  been  taken  by  the  High  Courts  of 
Calcutta  and  Madras.  In  Sarawak  and  Hindustan  Banking  Co.  0), 
a  case  in  which  appellant's  ignorance  of  Section  169  aforesaid  was 
clear,  extension  was  refused  ;  and  in  Bamanapa  v.  The  Official 
Liquidator  Bellary  Brucepetta  Stock  %  Loan  Transacting  Company, 
Ld  (=)  it  was  laid  down  that  notice  must  be  served  withm  three 
weeks  hardship  or  no.  1  would  hold  in  future  that  ignorance  of 
Section  169  was  in  itself  no  sufficient  reason  for  extension  of 
time. 

On  the  analogy  of  the  factum  as  to  Section  12,  Limitation 
Act,  1877,  in  Wall  v.  Howard  (3),  (at  page  219),  I  would  hold 
that  Section  5,  Limitation  Act,  had  no  bearing  on  the  question 
before  us  and    no  application. 

In  the  case  of  Manchester  Economic  Building  Society  (4), 
extension  was  granted  on  two  grounds- first,  action  of  the 
respondent  Company  raising  up  an  equity  in  favour  of  appellant, 
secondly,  because  the  interests  of  others  besides  the  actual  appel- 
lant were  involved.  Neither  ground  exists  in  a  case  like  the 
present. 

The  Punjab  cases  in  GhuUm  Shah  v  Malik  Muzaffar  Khan?), 
and  Amir  Bakhsh  v.  Dula  (•),  seem  to  me  on  quite  a  different 
plane  from  the  present  case.  Here  the  question  is  one  of  ,gnor- 
ance  of  a  provision  of  statute  law,  and  there  one  of  excusable 
ignorance  regarding  the  death  of  one  of  many  respondents. 

In  Isac  Jesudasen  Pillai  v.  Divan  Bahadur  Bamasamy  Chitt,,{~), 
relied  upon  by  my  learned  brother,  no  reasons  for  extension 
are  given.  It  is  merely  statrd  that  the  case  is  one  for  extension, 
and  the  facts  are  not  set  forth  at  all  ;  and  much  the  same 
remark  applies  to  Parratishanker  v.  Ishverdass  Jagjivandas  (8). 
There  may  have  been  in  these  cases  admirable  reasons  for  ex- 
tension, such  as  "accident,"  conduct  of  respondent,  and  so 
forth. 

The  "  hardship  "  argument  in  these  cases  does  not  appeal 
to  me  nt  all.  The  plaintiff  lost  the  day  in  the  Court  below, 
and  thus  the  presumption  is  that  he  was  iu  the  wrong. 
It  is  not  a  case  of  a  party  by  a  technioal  rule  of  law  being 
cut  out  of  a  relief  to  which  he  was  undoubtedly,  or  even 
prima  facie,  entitled,  but  rather  a  case  of  a  plaintiff,  who 
presumably  was   entitled   to    nothing,   losing   through  his   own 

('-»  I   L.  it.,  IV  Gale,  704.  (5)  41  P.  R.,  188G. 
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carelessness    bis    right   to    ask  an   Appellate    Court   to   recon. 
eider  cis  case. 

With  these  remarks  I  express  my  concurrence  in  the 
final  order  my  learned  brother  suggests.  The  case  should  now 
Bench      bef0r9   *   DiViSi0D   BeDCh'    DOt     nece3sariIy    the    -me 

The  case  having  been  placed  before  Chatterji  and  Ratti- 
gan.JX.was   d,sPosedofbythe  following   judgment   delivered 

of  th!A"rN,J'~Thi9CaSe  re'ateS  t0  ihe  m!^tunes  of  one    10th  April  1908. 

of  the  many   compan.es   recently    Parted   at    Delhi,    which    for 

one  reason  or  another   have,   after    brief   and  stormy  existences, 

failed  to  justify   the   expectations   of   their    promoters  and    the 

persons  who  invested   money   in  them.     It   is  unhappily   a  noto. 

nous   fact   that   the   thirst   for   Company   promoting    has  been 

of  late   very  excessive  in  Delhi,   and    that    in    many   instances 

compares  thus   brought  into  existence    have    lamentably    failed. 

With  this  phenomenon  we   are   not  here  diroctly   concerned   nor 

need  wo    farther    dilate   upon  the  point. 

The  facts  8,  far  as  they  are  material  to  the  case  before 
>»,•»»  follows.  In  the  year  1896  a  Company,  described 
-the  Delhi  Woollen  Mill.  Company,  Limited'  was  y 
incorporated  under  the  Indian  Companies  Act,  1882  The 
»ffa.rs  of  this  Company  were  apparency  conduced  by  a  certa  n 
arson   who    traded   at    Bombay    as    ■■  Jairara    NarIjee    ^ 

v  the  f  /,         1D     hiS     PSrSOaal    ClPacity     »»■    known 

'Jtbe  name  of  Khamji.  This  person  was  the  duly  accredited 
"cretary  Treasurer  and  Agent  of  the  Companv,  and  he,  in  his 
urn   conducted    the  affii,a  of  the  Company   through    an  agent 

I  the   name   of  Amba  Pershad.     In    or   about    the  year   1897 

Company  decided  to  erect  certain  buildings  on  land  which. 
»r  the  purposes  of  this  case,  m  iy  ba  taken  to  have  been 
ie.r  property,  and    for  this  purpose   they  invited   tenders  from 

II  persons  willing  to  undertake  th,  work.  Several  tenders 
ere  submitted  to  Amba  Pershad,  and  the  evidence  is  that 
■nba  Pershad  eventually  accepted  the  written  tender  of  one 
aulat  Ram,  the  present  appellant,  wh«e  rates  were,  it  appears 
werthan  the  ratas  askel  for  by  other  tenderers.  It  is  not  quite 
ear  wiKlt  iiapponed  s,lb3cr)aentlyj  bllt  ifc  .„    Qot  open  tQ  ^ 

at  the   tender,    with  all  its  terms  and  conditions  whatever  they 
«e,    ww   actually  accepted    by   Amba    Pershad.     Apparently    ' 
^   th,,S  a«»Ptonce,   th,    toaiee  |    {o.\oralJ 

•P-a.   to  the  Directors   of    the    Company,   and    on  the    m„ 
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February   1897    the    Directors    resolved  that     the   Secretary 
Treasurer  and    Agent  be  authorised  to   enter  into   a  contract  on 
behalf  ol  the   Company  with   Daulat  Ram,  «*  to  "^  .£ 
necessary  documents   between  , he  Company  and    th ,   ««d ^-on 
tractor     It    seems   that    in    pursuance   of    this   resolution    a 
X-«t  was  drawn  up   and   submitted  for   approval 
Mr   Cyril  Kirkpatrick,  the  legal   adviser   of   the   Company    but 
"does  not  appear  that   the   tenderer    (Daulat    Ram)    had  any 
It     lgo   onL    draft   or  its   terms.     There  is,    however    no 
evidence    whatever   that    any   agreement,  in  supeisession  of  the 
J  L  and  conditions  of  Daulat  Ram's  tender,   was  ever  actual  y 
executed     by    the   parties.     On   the  contrary,    Amba    Pershad 
SX  sLs  Jhis   evidence  that   during  the  time  he  wa 
acting   as     agent,    no   formal    agreement   between    the  part  es 
J      drawn  up  ad   executed.     But  it  is  not  denied  that  Daulat 
Ram  Hallowed  to  bogin  building  operates,  that  he  cont.uued 
working    on  this  building    from    1897   to    1899,   and  that  he 
was,   with  the  knowledge   of   the   Directors,  from  t>me  t     tun 
U   money   as   advances    for    work  thus  done  by  *».     Under 
Le   circumstances   it  must,  we   think,  be  assumed  that  Danlat 
Ram  was  led   to  believe   that   the  terms   and  conditions    of  his 
tender  bad  been   accepted  by    the  Company,  and  that  lt  wa 
"on   the  strength   of   this  that   he   began   and   continued I  h 
work.    We   refer   to   this   aspect    of   the   case   m  some   detail 


■    reier    ">    ""'c'  "ur —  ,. 

because  it   was  suggested  at  the  hearing  before  as, ^pparenj 

for     the 
terms  and 


16,   that  the   Directors   had   never  had   the 

,    and   conditions     of   Daulat   Ram's   tender   before   them 

that   they    must   not   therefore    be  taken  to  have  accepted 


bTciralyTs'uutenable  in   view  of   the  actual  facts.     Amba 
Plhad,al  the    managing   agent   of   the   Company     accepted 


their  amies   »»    >"   »».«..    <=>  - 

terms   of   which  they   had   no    knowledge   of,     and     hereafter 

o   prmit  the  contractor   to  begin    work  on  the  building,  and 

Itinue  such  work  for  over  two  years  without  in^-PJ 

T       ,h.\wo.   of  .„J  i«tii»a«»,,f»mtk.  Compaq  tb.t 
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ho  was  entitled  to  assume  that  his  tender  as  a  whole  was 
accepted,  when  he  was  given  permission  to  start  work.  A 
fortiori  would  this  be  the  case  when  he  was  allowed  to  go 
on  with  this  work  for  two  years  without  so  much  as  a  hint 
that  his  terms  had  not  iu  reality  been  accepted  in  their 
entirety.  Tho  draft  agreement  undoubtedly  remained  in  the 
possession  of  the  Company,  for  it  is  one  of  tho  documents 
which  Amba  Pershad  handed  over  to  Abdul  Ghani  when  the 
latter  took  over  charge  of  the  Company 'a  affairs  from  Amba 
Pershad  in  December  1899,  and,  we  have  already  observed, 
there  is  no  evidence  whatever  that  Danlat  Ram  had  any 
knowledge  of  the  contents  of  this  draft,  or  that  he  assented 
thereto.  It  has  not  been  produced  in  evidence  in  the  case 
And  now  we  will  revert  to  a  recital  of  the  facts.  Daulat 
Ram  went  on  with  his  building  operations  till  1899,  when 
he  ceased  work,  in  consequence,  as  he  alleges,  of  the  refusal 
or  failure  of  the  Company  to  make  him  any  further  advances. 
Bytbis  time  the  building  had  been  well  advanced  towaids 
completion,  but  no  measurements  had  been  taken  and  no 
settlement  of  accounts  had  been  arrived  at.  This  is  clear 
from  the  statement  in  the  Company's  balance  sheet  of  1899, 
where  it  is  stated  that  Danlat  Ram  was  a  debtor  to  the 
Company  in  respect  of  a  sum  of  Rs.  38,972,  but  that  this 
was   "  subject  to  a   settlement   of    account." 

In  December  1899  Khemji  retired  and  big  position  as 
managing   agent   and   director    was    taken    by    Abdul    Ghani. 

About  the  year  1901  Abdul  Ghani  and  Muhammad  Shah 
obtained  decrees  for  certain  su-ns  due  to  them  from  the 
Company,  and  in  execution  of  their  decrees,  attached  tho 
aforesaid  building.  Daulat  Rani  objected  to  the  attach™  nt 
on  the  ground  that  he  had  a  lion  on  the  property,  but  his 
objections  were  dismissed,  and  on  the  22nd  April  1904  ho 
filed  suits  against  the  said  decree-holders.  These  suits  wero 
clearly  based  on  the  provisions  of  Section  283,  Civil  Procedure 
Code,  and  tho  gist  of  tho  claim  in  each  case  was  that  tho 
plainbfl  had  a  lion  on  the  building,  and  that  it  could 
not  therefore  be  regarded  as  attachable  in  respect  of  debts 
owed  by  the  Company.  Before  any  progress  was  made  with 
the  hearing  of  theso  two  suits,  an  application  was  undo  to 
the  District  Judge  for  the  compulsory  winding-up  of  the 
Company,  and  on  the  19th  May  1904  tbe  District  Judge 
granted  tho  application.  On  the  31st  May  1904  tho  same 
Judge    passed     an     order    to    the  effect    that   the    two   suits 
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instituted  by  Danlat  Ram  against  the  Company  were  to  be 
filed  for  the  time  being  as  the  Company  was  being  wound-up. 
It  is  unnecessary  to  enter  into  all  the  further  details  o£ 
the  case.  After  the  Company  had  gone  into  liquidate, 
Daulat  Ram  preferred  a  claim  to  the  liquidator  for  balance 
of  the  money  due  to  him  for  the  erection  of  the  s^d 
buildin-s.  This  claim  has  been  rejected  by  the  District  Judge 
as  barred  by  limitation  under  Article  56  of  the  Second  Schedule 
of  the  Indian  Limitation  Act,  and  from  this  decision  the  claimant 
has  appealed  to  this  Court.  For  the  appellant  Mr.  Shad!  Lai 
has  argued  (1)  that  Article  56  has  no  application  to  the  facts 
of  the  present  case  ;  (2)  &*t  both  by  express  agreement  and 
by  implication  of  law  the  appellant  had  a  lien  on  the  building, 
and  that  the  sum  claimed  was  therefore  a  charge  on  the 
building  within  the  meaning  and  for  the  purposes  of  Article 
132  of  the  said  Act ;  and.  (3)  that  in  any  ca<e,  the  claim 
Was  one  falling  under  Article  120  of  that  Act.  The  learned 
counsel  further  urged,  as  an  alternative  ground  that  the 
building  really  belonged  to  the  claimant,  but  this  point, 
which  Is  utterly  inconsistent  with  the  position  hitherto  taken 
up  by  Daulat  Ram,  was  not  seriously  pressed,  and  is  in  our 
opinion  untenable. 

We  have  had  the  advantage  of  hearing  the  case  thoroughly' 
and  elaborately  argued.  There  are  maoy  points  of  difficulty 
in  it,  but  after  giving  our  best  consideration  to.the  arguments 
of  Mr.  Shadi  Lai  and  Mr.  Grey,  wo  have  arrived  at  the 
conclusion  that  the  order  of  the  District  Judge  is  erroneous. 

In  our  opinion  Article  56  clearly  does  not  apply.  The 
claimant  contacted  to  erect  and  supply  a  building  of  the  kind 
required  by  the  Company.  He  was  under  the  terms  of  his 
contract  to  supply  not  only  labour  but  also  materials,  and  to 
hand  over  a  building  to  the  Company,  the  contract  being  one 
for  the  building  of  certain  premises.  Article  5b,  which  relates 
merely  to  contracts  for  work  to  be  done,  is  not,  in  our  opinion, 
applicable  to  a  case  of  this  kind.  Had  the  contractor  agreed 
to  supply  work  and  materials,  the  claim  would  have  fallen 
under  Articles  52  and  56,  and  as  no  single  article  would  bo 
applicable  to  such  a  claim,  possibly  Article  120  would  have 
been  the  article  applicable.  But  here  the  contractor  agreed 
to  supply  work  and  also  to  hand  over  a  building  (or  immovable 
property)  to  the  Company,  and  so  far  as  the  latter  part 
of  the  agreement  is  concerned,  Article  52,  which  deals  only 
with  the  case  of  goods,  is  not  relevant.  Under  these  circum- 
Btanoen,  unless  the  claimant's  case  can  fall  under  ArtioJe»132,  his 
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claim  would  fall  under  Article  115,  as  being  a  claim  for  com- 
pension  or  the  breach  of  a  contract  not  in  writing,  registered 
and  not  etherise  specially  provided  for.  As  the  contract  was 
broken  (whether  by  Daulat  Ram  or  by  the  Company)  in  1899 
the  present  claim,  which  was  preferred  in  1904,  would  clearly 
be  barred  nnder  that  article,  other  considerations  apart, 

The  question  then  arises  whether  Article  132  is  applicable 
and  this  „  really  the  main  point  at  issue.  On  behalf  of  the 
claimant  it  is  urged  that  the  claim  is  for  money  charged  upon 
immovable  property  within  the  meaning  of  that  article,  and 
this  for  two  reasons.  In  the  first  place  it  is  said  that  the 
cla.mant  in  his  render,  which  was  dQly  accepted  on  behalf  of 
the  Company,  expressly  stipulated  that  the  sums  due  to  him 
were  to  be  a  charge  upon  the  buildings.  In  the  second  place 
Mr.  Shadi  Lai  argues  that  even  in  the  absence  of  any  such 
simulation,  a  lien  would  exist  by  implication  of  law  in  favour 
of  h,s  client     With  the  latter  argument  it  is  unnecessary  for 

ZTJ  tT  T  ^  °.f  °Pini°n  Umt  tll0first  ^ntion  must 
succeed  The  claimant's  tender  in  writing,  admittedly  s„,,. 
nutted  to  the  Company's  agent,  is  not  forthcoming,  and  both 
the  claimant  and  the  Company  claim  that  the  opposite  party 
B  withholding  lt.  The  probabilities  are  certainly  that  the 
tender  was  in  the  possession  of  the  Company's  officers,  but  it  i 

n       Z  I'    ,°  f "  '  dedded  finding  °n  thi"  1Ues,i0".  -  wo  do 

IV  reU   ^  ""  teDdCr   WaS  ™ade   «™7    with   by 

the  Company  s  officers,  any  presumption  can  be  drawn  in  favour 
o  the  claimant  or  against  the  liquidator  under  Section  114 
illustration  (rj)  of  the  Indian  Evidence  Act,  1872  Tha 
eueh  a  tender  did  once  esist  and  that,  for  some  reason  or 
otner,  it  is  not  forthcoming,  is  not  contested,  and  Mr  Grey 
very  rightly  admitted  that  under  the  circumstances  tho  claimant 
was  entitled  to  give  secondary  evidence  of  its  contents.  Such 
evidence  has  in  fact  been  given,  and  we  have  the  sworn 
testimony  of  Ishwar  Das  that  the  tender  contained  a  claim 
to  the  effect  that  the  t  contractor  should  have  a  first  claim 
on  the  building.  This  evidence  stands  uncontradicted  and 
desp.te  all  that  has  been  said  against  the  witness'  credit  we 
ece  no  reason  to   disbelieve   it.     He  is,    no  doubt,  the  relation 


.  ;  —     ■""  '">    ""  uouuc,  tbe  relation 

by  marnage  of  the  claimant,  and  is  also  his  general  ardent 
He  has  also  advanced  money  to  tho  claimant  in  respeet  of 
his  advice  and  solicitation 
ontract.  But  these  facts 
ncss  are  rather  in  favour 
is  apparently    a  shrewd 


—»««*>«  Miouey   w   mo  claimant   in  respect  of 

this  very  contract.  And  it  was  upon  his  advice  and  solicitation 
that  the  claimant  look  up  kthe  contract.  But  these  facts 
so  ar  from  telling  against  the  witness  are  rather  in  favour 
of  tho   truth   of   his   statement,     lie   is   annarei.tlv    ,   ■*•«_., 
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man     of     business,     and     as    his  own  father   was   one   of   the 
promoters   of   the  Company,  he  bad  presumably  some  knowledge 
of   its  affairs.    As  we    bare   remarked,   Companies   started   at 
Delhi    are   not  invariably   successful,   and    as  Ishwar  Das  was 
directly   concerned  in  the   taking  up  of  the  contract  by  Daulat 
Ram  and    was    prepared  to  advance  (and  did  actually  advance) 
him   money   to   enable  him  to   undertake   the    work,  it  is   not 
surprising   that   he   should  remember  the   important  terms  and 
conditions   of   the    tender,    even   if   he  did  not  actually  suggest 
them.     Wo  can  see    nothing    extraordinary  or    unusual   in  the 
insertion  of   a   clause   of    this  kind.     The   claimant   was  about 
to   undertake   a  work   of   considerable  magnitude,  and  he  must 
have   realised   that   some   sort   of   security    was   pessary    for 
the   money   which   be   would    have   to  expend.     On   behalf  of 
the   Company,   Khemji,    Amba   Pershad   and  Abdul  Ghani  have 
been   examined  in    this  case,   and  none  of  them  can  controvert 
the   direct   evidence   of  Ishwar    Das   upon   this  very  important 
point.     Under   these   circumstances    we   accept    the  evidence  of 
Ishwar   Das   and   hold  that   the   tender,  which  was    (or  must 
be  taken   to  have   been)    accepted   by  the   Company,  expressly 
provided     that     the    contractor     should    have   a   hen    on  the 
building  for  any   money   due   to  him  from  the  Company  under 
his   contract. 

Mr    Grey    contends    that    even   upon  this  finding  the  claim 
is    not   one   falling    within   the   purview   of  Article  132  of  the 
Limitation  Act,     and   in    support   of   his  contention  relies  upon 
the  ruling    of   their  Lordships   of  the  Privy    Council   m   Earn 
Din   v.   Kalka  Prasad    Q).     We   are  unable    to   perceive  the 
applicability  of  this  ruling  to  the  circumstances  of  the  case  before 
us      In  that   case,    to   use    the    words   of  their  Lordships,  there 
were  "two   remedies  distinctly  sought  in  the  plaintiff's  petition, 
«  the  one  against   the   mortgaged  property,  the   other  against 
«  the    person   and    against  the  other  property  of  the  defendant. 
«  As  to   the   mortgaged   property   there    is   now   no  question. 
«  Their    Lordships   are  of    opinion   that  the  Law  of  Limitation, 
«  which  says   a   bond  for   money    mast   be  enforced  within   a 
«  certain     date,    applies     to     the   specific  demand    here  for   a 
«'  personal   remedy   against   the  defendant.     The    plaintiff  can 
«  have  no  personal  remedy,  his  remedy  against  the  person  of  the 
«  mortgagor  is  barred,  but  his  right   remains   to   enforce  bis 
«  demand   against  the   mortgaged  property."     In  the   present 
case    the    claimant    is    not  seeking   any   remedy  against  ^ 

(')  I.  L.  R.,  VII  All,  502. 
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Company  irr  its  personal  capacity.  He  claims  a  certaiivsum 
of;  money  which  he  alleges  to  be  (and  which  in  our  view  was) 
charged  upon  immovable  property.  No  doubt,  the  present 
claim  is  not  technically  a  suit.  The  Company  being  under 
process  of  hqu.dation,  a  suit  to  recover  the  money  would  be 
barred  uader  Section  136  of  Act  VI  of  1882,  except  with 
tho  leave  of  the  Court  and  subject  to  such  terms  as  it  mi^ht 
impose.     But  the  claim  is  one  ejusd  ,,f  such    a  suif. 

and  m  respect  of  such  a  claim  the  limitation  applicable  is  we 
consider,  that  prescribed  by  Article  132.  Upon  this  view' the 
present  claim  is  clearly  within  time.  We  accordingly  accept  this 
appeal  with  costs  and  remand  the  case,  under  Section  562  Civil 
Procedure  Code,  to  the  District  Judge  for  disposal  according 
to  law.     Stamp  duty  on  this  appeal  to  be  refunded. 

Appeal  allowed. 

No.  96. 

Before  Sir  William  Clark,  Kt,  Chief  Judge,  and  Mr. 

Justice  Bcid. 

SURJAN  SINGH  AND  OTHERS,-(Puint,fFsV- 

APPELLANTS, 

Versus 

KHARAK  SINGH  AND  OTHERS,-( Defendants)  -  J  Awnun  Sn>*. 

RESPONDENTS. 

Civil  Appeal  No.  629  of  1907. 

Suit  by  a  reversioner  for  possession  of  immovable  property-Vcfen.hml  m 

pwwewfon    under  an    alleged    adoption- Limitation-Limitation  Act     1877 

Schedule  11,  Article  lis.  '  ' 

Beld,  following  Tirbh  u  wan  Bahadur  Singh  v.  Barnes  Bahhsh  Singh  (>> 

that  Arbc  e  118  of  the  Second  Schedule  to  the  Indian  Limitation  Act,  1877 

ablTLTT      l°a,SUit,bya  reversioner  torec°ver  possession  of   immov-' 

•Me  property  uiUie   hands  of  a  defendant  under  an  alicged  adoption,   and 

tha  the  proper  notation   for  a  euit  of  this   nature  is  twelve  yea's     under 

Article  144  of  the  Act. 

Further  appeal  from  thedecree  of  W.  Ohevis,  Esquire,  Divisional 
Judge,  Stalkot  Division,  dated  18th  April  1907. 
Sakh  Dial,  for  appellants. 
Doulnt  Ram,  for  respondents. 

The  judgments  of  the  learned  Judges  were  as  follows  :  — 
CUM,  C.  J.— Plaintiffs  are  the   reversioners    of    one  Fattu 
who  died    in    1894,   r,nd  sue  for  possesion    of  certain    land    held'    Uth  APril   1908' 
by  defendant,  who  claims  as  the  adopted  son  of  Fatta. 


(')  /.  L._R.,  IIP/;/  All,  727,  P.  C. 
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The  suit  was  instituted  on  4th  November  1905,  and  the 
claim  is  held  to  have  been  barred  by  limitation  by  the  Divisional 
Judge.  Following  the  decisions  of  this  Court,  it  was  admitted 
before  him  that  Article  118,  Schedule  II  of  the  Limitation-Act, 
1877,  applied,  and  the  only  question  which  he  considered  was 
when  the  alleged  adoption  became  known  to  the  plaintiff  ;  he 
found  that  it  became  known  to  plaintiff  in  1897,  and  that  there- 
fore the  suit  was  barred  by  limitation  under  Article  118. 

The  main  decisions  of  this  Court,  that  a  suit  by  a  rever- 
sioner to  recover  property  in  the  hands  of  a  defendant  under  an 
alleged  adoption,  if  not  brought 'within  the  period  prescribed 
by  Article  118,  is  barred  by  limitation,  are:  Gujar  Singh  v. 
Puran  Q),  GanesM  Singh  v.  Nathu  (»)  and  Ishar  v.  Partap 
Singh  (3). 

The  question  for  us  to  determine  now  is  whether  the  Privy 
Council  judgment  in  ThUuwan  Bahadur  Singh  v.  Bameshar 
Bahhsh  Singh  (*)  overrules  these  judgments  and  decides  that 
Article  118  of  the  1S77  Ant  is  not  applicable  to  such  cases. 
Bheru  v.  Sidhu  ('')  doi.lt  with  similar  but  not  exactly  the  same 
question  as  has  now  come  up  for  decision,  and  in  that  case,  in 
considering  the  Privy  Council  case  of  Mallear jun  v.  Narhari  (6), 
which  had  led  this  Court  in  the  judgments  referred  to  above  to 
take  the  opposite  view  to  what  had  been  'held  before  by  this 
Court  as  regards  Article  118, 1 'said — 

"  The  remarks  about  the  necessity  of  suing  for  declarations 
"  of  invalidity  of  adoption  are  a  reiteration  of  remarks  made  in 
"Jagadamba  Ghaodhrani  v.  Dahhina  Mohan  Boy  Ohaodhri  (?), 
"and  must  be  referred  back  to  that  case.  Their  Lordships 
"held  that  under  Article  129  of  Schedule  II  of  the  Limitation 
"  Act  of  1871  a  suit  for  possession,  where  there  was  an  effective 
«  adoption  in  dispute,  was  a  suit  to  set  aside  an  adoption,  and 
«  that  the  ride  of  limitation  in  that  article  applied  ;  they  say 
'"that  the  suit  being  rightly  describsd  as  one  to  set  aside  an 
"  adoption  attracted  the  consequence  that  the  time  for  Suing  ran 
"  from  tho  date  of  adoption.' 

»  It  seems  to  mo  a  very  long  step  to  extend  tho  meaning  of 
«  tho  remark  in  the  latter  judgment,  as  deciding  that  under  the 
«  later  Limitation  Act  of  1877  a  suit  for  possession,  where  an 
"  effective  adoption  was  in  dispute,  was  the  same  as  a  suit  for  a 
«  declaration  of   the  invalidity    cf  an  adoption  under  Article  118 

mi?  R    1901.  0)  I-  !>■  R->  XXrni  All.,  727. 

(A  20  P    K     1902  (»)  6S  P.  K.,  1903,  tf.  B. 

(.   38  e '  t,  1 907.  V)  r.  1.  B.,  XTF-  Bom.,  337,  P.  0. 
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o   Schedule  II  of  the   Limitation    Act   of    1877.     Considering 
bat   (hzs   very  question    has  been   a  bone   of  contention  in  all 

"A^f^°Ta  of  Iudia' the  Ca,CQtta  Hi^h  Co-'.  «>• 

Wahabad  High  Court  and  this  Court  holding  that  the  law  .as 
different   under  the   later  Act,    and  the   Bombay   and  Madras 

-not   likely  that  their  Lordships    intended  to   dispose  of  the 

the  remarks  should  not  be  held  to  lay  down  any  new  principle 
or  do  anything  more  than  re-affirm  what  was  laid  down  iu 
the  prevous  case.  The  question  of  limitation  in  cases  where 
an  effective  adoption  is  called  in  question  is  not  however  now 
before  us,  and  ifc  is  not  necessary  to  come  to  any  decision  on 
the  question. 

My  learned  colleagues,  Chatterji  and  Anderson,  JJ.,  did 
not  agree  W1th  my  opinion,  the  former  discussed  the  subject  at 
length  at  pages  254—256. 

The  judgment   in  Ishar  v.    Partap   Singh   (*)    was    also  by 
me,  and   was  based  not   on  the  merits  of  the   question,    but  be- 
came   I   saw    "no    'sufficient   reason    for   departing    from    the 
course  of  decisions  of  this  Court,"  nearly  all  the  Judges  of  the 
Court  having  held  Article  118  applicable  to  such  cases. 

As  pointed  out  above,  it  was  only  the  Bombay  and  Madras 
H.gh  Courts  that  held  Article  118  applicable  to  these  cases  (Skirt- 
ntvas  v.  Hanmant  (»),  and  Batnavuuari  v.  Akilandammal  {*)  ). 
The  leading  decisions  of  the  Calcutta  and  Allahabad  Courts  in 
the  opposite  way  ai c  E  | ,  „/,,,;,,„  V-  Banju  gingh  (5)> 

indLali  v.  Murlidhar  (»).  Since  then  the  Madias  Court  has  held 
that  the  course  of  decisions  in  the  Madras  Presidency  has  been 
overruled  by  the  Privy  Council  ruling  in  Tirbhuwan  Bahadur 
Singh  v.  Rameshar  Bakhsh  Singh  («),  vide  Velaga  Mangamma  r. 
Bandlamudi  Veerayya  (J),  and  Karnam  Rama  Mao  v.  Venkoba 
Rao  (8J. 

I  have  most  carefully  considered  the  argaments  and  ruling 

in  that  caso   and  come  to  the    same   conclusion  as   the  Madras 

Court   does   "  that  the   admission  of   Mr.     Cohen,     which   was 

^  accepted  as  sound  by  their  Lordships,  was   on   the  ground  that 

Article  118  of   the  present    Limitation  Act  was  applicable  only 

to  declaratory   suits   and    not  to  a   suit    like   the   present  for 

possession." 

$  L h  %  *XJJ  AiL>  195-  (')  /•  1.  R;  XXVII  Call,  2*2. 
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With  reference  to  the  argument  that  Mr.  Cohen's  admission 
was  due  to  the  fact  that  the  plaintiff  was  a  minor  until  three 
years  before  tbedate  of  the  suit,  and  Article  118  would  not  have 
been  a  bar,  as  tho  suit  was  in  time  even  assuming  that  he  had 
acquired  knowledge  of  tho  adoption  more  than  six  years  before 
its  situation. 

In  addition  to  the  reason  given  in  the  Madras  judgment 
against  this  contention,  I  would  point  out  also  that  as  the 
alleged  adoption  took  place  in  1858,  and  plaintiff's  grandfather 
did  not  die  till  1879  and  his  father  till  1887,  and  time  had 
begun  to  run  against  them,  plaintiff  would  not  have  been  saved 
by  his  minority. 

The  argument  of  Mr.  DeGruyther  (counsel  for  plaintiff)  on 
the  point  is  at  page  736  of  the  judgment,  and  dearly  refers 
to  the  Act  of  1871.  For  he  develops  that  argument,  and  goes 
on  to  say  "  Nor  was  the  suit  barred  by  the  present  Law  of 
«  Limitation,  Act  XV  of  1877,"  showing  that  the  previous  argu- 
ment did  not  concern  the  Act  of  1877. 

It  is  true  that  the  report  of  the  case  does  not  show  that 
Mr.  Cohen  gave  up  his  contention  that  Article  118  of  the  Act 
of  1877  was  applicable,  on  the  contrary  it  shows  the  last  word 
of  his  argument  on  page  737  as  relying  on  Shrmivas  Uwtar  v. 
Eanvmnt  Chavdo  Deshapande  Q),  which  is  the  leading  case  m 
favour  of  the  applicability  of  Article  118  of  the  Act  of  1877. 

I  think,  however,  that  we  must  accept  on  the  point  what 
their  Lordships  say,  that  "  Mr.  Cohen  relied  entirely  on  the 
"Act  of  1871.  He  contended  that  the  Limitation  Act  ot  lb// 
"did  not  apply,  because  the  appellant  relied  on  title  acquired 
"before  the  passing  of  the  Act  of  1877,  and  his  rights  were 
«  therefore  saved  by  Section  2  of  that  Act.  He  admitted  that 
"  if  the  Act  of  1877  applied,  his  client  was  out  of  Court." 

They  dismissed  the  appeal,  and  their  decision  settled  the 
point  that  Article  118  of  the  Act  of  1877  was  not  applicable 
to  suits  for  possession  where  an  adoption  was  challenged; 
for  the  decree  for  possession  stood  and  the  suit  was  held  not 
barred  by  limitation.  This  Privy  Council  decision  therefore 
overrules  the  previous  course  of  deoisions  of  this  Court. 

I  would  accept  the  appeal  and  holding  that  the  suit  is  not 
barred  by  limitation,  remand  tho  case  under  Section  562  for 
fresh  decision  of  the  appeal. 

Reid,  J.-I   concur.     The    interpretation     placed    by      the 
lith  April  1908-   learned  Chief  Judge  and  by_thejMadras_C^u^ 
(})I.L.  B.,  XXIV  Bom.,  260. 
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Appbllatb  Sidb. 


gamma  v.  Bandlamndi  Veerayy*  fl,  on  the  judgment  of  their 
LonUhip.  of  the  Privy  Council  in  Tirlhnwan  Bahadur  Singh  v. 
am^arBakUk  Singh  (*>,  «,,  tbat  tLeir  j^^       M/ 

Artole  118  of  the  Limitation  Act  applied  to  declaratory  suits 
only    „  „  my  opinion  the  h.ue  interpretation      0aneslm 

M-O,    to  which    I  wa8  a   party,  was  based  on  the   previous 

beerovrr,,0'?-"^16'  ^  th''S  -^P-tation  has  now 
been  overruled  by  their  Lordships. 

Appeal  alloiced. 

No-  97. 

Before  Sir  William  Clark  Kl.,  Chief  Judge.,    and  Mr. 

Justice  Beid. 

BARKAT  BIBI  AND  OTHERS,_(Defendants),-APPELLANTS 

Versus 

JALAL  PIN,— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  689  of  1907. 

Husband  and  icife-Divorce-Remarriage  of  divorced  couple-  Illegality 
oftuch  marriage—  Muhammodan  Law. 

Beld  that  among  Muhammadans  of  the  Hanafi  sect  a  husband  cannot 
contract  a  valid  marriage  with  his  divorced  wife  unless  and  until  the  latter 
JivorcT  ^        t0  aDOth"  manand  Separated  from  him  either  h>-  death  or 

appeal  from  the  depree  of  W.  A.  LeBossig 1,  Esquin 

DtvisionalJudge,  Amritsar  Division,  dated  1st  June  1906. 
Kamal-ud-din,  for  appellants. 
Fazl-i-Hussain,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

J^"The  faCtS  ft"e  8taledin  t,,e  '"*— .  -  *°m  APra  ,96.. 

uni^lfi™  mftrriedandf0"°-d  tbe  doctrines  of  the 
M,«Ih!-htl,9band  pr0nonnced  the  ^mula  of  divorce  three  times 

d^  h8'VeD  ,"  T  6  thFee  ***  and  Lad  *™  h»  "P  «*  Wl 
itbout  fc  wWU  t0  him-  He  afterwa^8  »»«ried  her 
Hbout  her  be.ng  intermediately  married  to  another  n.an. 
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The^ti^te  consideration  is  whether  the  parties  are 
D0W  husband  and  wife,  and  whether  the  ^W££ 
ia  entitled  to  custody  of  the  defendant-appellant.  The  follow 
ing  authorities  were    cited  and  are  in  point  :- 

(1,     Baillie's   Digest  of    Muhammadan    Law,     Volume 
(HaniL)     page      207,     in     which  it     is    stated    that     when 

40  ^  Shama  Charan's  Muhammadan  Law,  Volume  1 
(EanJa)  page  283-4,  Article  CCCXX IX  :  «  If  a  man  repudiates 
^ttthree  times  ,«*,  either  in  a  single  sentence 
-  or  in  different  sentences, ....  the  divorce  takes  place  m  the  to 
.."  irregular  fern,  and  the  third  repudiation,  which  „  ,rrev«- 
"sble  completes  divorce,  though  the  husband  commits as  in 
/fr  having  divorced  bis  wife  irregularly."  Page  423,  Artie  e 
CCCCXX1V-  «  After  the  third  divorce,  which  becomes  not  only 
»•"  but  aggravated,  he  cannot  take  her 
dairying  her  immediately  after  the  divorce  or  completion  of 
-tt.  S  but  after  she  was  married  to  another  man  or  divorc  d 
„  by    1  liter  consummation  or  was  left  a  widow  at  bis  death. 


-repudiates  h.s  wito  by  u  e  p       r.lte,y 

..  z :.  *»  «* *. ««  «•  r  j.!i1;b,*:::;T 

..  iB  an  offender  against  the  law  ".  Page  108  :  It  a  man  pro 
,  Inee  three  divorces  upon  a  wife  who  is  free...  s  e  is  - 
«  Lwful  to  him  until  she  shall  first  have  been  regularly  espoused 
pother  man,  who,  having  duly  consummated,  afterwards 
,  forces  her  or  dies,  and  her  Iddat  horn  him  be  ae  mP  s  d, 
«  because  God  has  said,  If  he  divorce  her  she  is  not  aft*  that  taw 
JZZl  (that  is,  after  the  third   divorce)  untiVshe  ^  an- 

"""wAH-sMuhammadan    Law, 

9  3       «  Two  kinds  of  talak  are   recognised  by  the  Hanafis  ~, 

2V3:.  ,TW       !,.   .„*    ,2Uhe   taJaUd-bidaat    or   «l   lada* 
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"  or  not.  Tbe   separation  then    takes   effect  definitely   after  the 
"  woman  has  fulfilled  her  iddat." 

This  definition  differs  widely  from  that  given  by  Shama 
Charan  and  Baillie. 

They  give  two  form,  of  talak-ul-bidaal ,  that  previously  cited 
and  one  in  which  the  woman  is  not  in  a  tuhr  when  the  repudia- 
tion „  pronounced.  In  the  latter  case  they  say  that  divorce  is 
not  complete  until  the  completion  of  the  iddat.  Amir  Ali  has 
not  drawn   this   distinction  and   appears    to  have   combined  the 

*-*i  of  the  two  forms  in 


(5)     Macnaghten's   Muhammadan  Law,   8th  Reprint,  pa*es 

59,60,   para.  24:   « A    husband  may   divorce    his    w!fe    without 

any  misbehaviour  on  her  part  or  without  assigning  a„y  cause 

"but  before  the    divorce  becomes    irreversible,   according  to  the' 

tnore  approved  doctrine,    it  must  be   repeated  three  times   and 

between    each  time  the    period  of  one    month  must  have  inter- 

'•  vened,  and  in   tbe  interval  he  may   take  her  back  either  in  an 

express  or  implied  manner. 

This  is  obviously  a  very  imperfect  definition  and  is  appa- 
rently  based  on  the  Imamiah  doctrine,  which  does  not  recognise 
talah-nl-bidaat . 

Wilson's  Anglo-Mnhammadan  Law,  Edition  2,  page  164  • 
'The  divorce  called  talah  is  accomplished  by  the  utterance  of 
"any  words  addressed  to  tbe  wife  clearly  indicating  an  intention 
"  to  dissolve  the  marriage three  times  at  shorter  inter- 
nals or  even  in  immediate  Succession.  This  last  method  is  re- 
"garded  by  Sunni  lawyers  as  irregular  and  sinful,  but  neverthe- 
less as  legally  valid."  Page  178:  "If  the  divorce  took  the 
"form  of  a  triple  pronouncement,  a  divorced  couple  may  not 
"  remarry   unless    and    until    the    woman   has  been    married    to 

"another  man  and  divorced  by  him   after  consummation '-If 

"on  the  other  hand  the  marriage  (obviously  a  misprint  for 
"  divorce)  was  in  the  form  described  in  Section  61(d)"  (by 
utterance  of  the  form  once  only)  "  or  Section  66  "  (khnla) 
"  there  is  no  legal  obstacle  to  remarriage  in  the  ordinary  way." 
Counsel  for  the  respondent  has  cited  authority  (Amir  Ali 
Volume  2,  footnote  to  page  413  ;  Muhammad  Yusaf'n  "  Muham' 
niadan  Law"  Volume  1,  paras.  56,  59,  459  and  460;  and  extracts 
from  Abu  Dand  ;  Dar  Qutni  and  Mishkat  ;  Fatawah  Alamgiri, 
Volume  1,  page  363;  Durr-i-Mukhtar,  page  55;  Radd-ul- 
Mukhtar,  Volume  1,  page  57;  Kazi  Khan,  Volume  1,  page  442, 
and  Alamgiri,  page  303,)  for  the  propositions  that  the  prophet 
strongly  disapproved   of   divorce  ;  that   completion  of  iddat  i 
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essential  to  a  divorce  ;  that  a  man  cannot  change  his  sect,  and 
that  remarriage  without  intermediate  marriage  to  another 
man  is  sometimes  legal. 

For  the  appellant  a  dictum,  at  page  124  of  Wilson's  Anglo- 
Muhammadan  Law,  that  among  Sunnis  every  adult  Muham- 
madan,  whether  male  or  female,  oan  choose  for  himself  or 
herself  the  law  by  which  he  or  she  is  to  be  governed,  bat 
whether  the  choice  once  made  can  be  revoked  is  uncertain, 
was  cited. 

The  Lower  Appellate  Court  was  inclined  to  hold  that  the 
respondent  could  not  plead  that  he  was  an  ahl-Hadis,  a  mem- 
ber of  the  reformed  Sunni  sect,  which  does  not  acknowledge 
the  validity  of  talak-ul-bidaat,  and  in  this  opinion  we  concur. 
The  respondent's  solemn  act  in  executing  a  deed  of  divorce 
i„  the  terms  above  cited  indicates  clearly  that  he  acted  as  a 
member  of  the  Sunni  sect,  which  recognises  the  validity  of  that 
form  of  divorce,  and  the  parties  are,  in  our  f™»>  b°™d 
by  the  rules  governing  the  sect  to  which  they  belong  d  who 
the  divorce  was  pronounced.  Jim*  Devi  v.  Mul  Raj  (}),  page 
201,  is  in  point.  The  Lower  Appellate  Court,  however  relied 
.  Aiw  Amir  Ali   Volume  2,   that   all    these 

on  a  dictum  at  page  4  3  of  Am,    A  .    Vo  , 


tiihrf! 


schools  allow  recantation,  that  is,  a  husband,  who  has  sadden  y 
and  under    inexplicable   ci.curnstances,  pronounced  tie   fo 
against  his  wife,  may  recant   at  any   time  before  the  three 
have  expired. 

This  dictum  is  diametrically  opposed  to  the  other  authorities 
cited,  and  the  rule  which  we  deduce  from  the  author,  .es  is 
that,  although  the  divorced  wife  could  not  remarry  until  the 
expiry  of  her  iddat,  and  the  divorcing  husband  should  main- 
Lin  her    until    such   expiry,  the  divorce  become  irrevocable  on 

as  prescribed,  when  the  divorce  was  pronounced.  We  decree 
defendant-appellant  lived  with  the  plaint.S-responden t  f^r  a 
Courts.  Appeal  allmved. 


0)  49  P.  B./1907, 
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No-  98- 

Before  Sir  William  Clark,  Kt.,  Chief  Judge. 
RAJA    RAiM,~(PLAIOT,Fp))__AppELLANT) 

Versus  ] 

PRABH  DIAL  AND  OTHERS,-(DefENdants)  -  [  ApPBLUTB  *". 

RESPONDENTS.  ) 

Civil  Appeal  No.  1228  of  1907. 
Insolvency-Application    to  be  declared   insolvent- Rejection,   of  aPPl, 
^Uon-Value  of  subject   .natter  over  Rs.     SfiOO-Appeal-Coursc   of-Civil 
Procedure  Code,  1882,  Sections  351,  588  (17),  589. 

aJUfH^^T <**#*  3n  0rder  PaSSed  by  a  District  J^ge  under 
Section  35  ,  Cml  Procedure  Code,  1882,  refusing  an  application  to  be  dSr 

Miscellaneous  appeal  from  the  order   of  C.   Usborne,  Esquire, 
District  Judge,  Rawalpindi,  dated  8th  August  J  907. 
Duni  C band,  for  appellant. 
Gobind  Das,  for  respondents. 
The  judgment  of  the  learned  Chief  Judge  was  as  follows- 

tor  a  declaration  of   insolvency. 

The  question  is  whether  the  appeal  in  this  ease  lies  to 
this  Court  or  to  the  Divisional  Judge.  The  appeal  is  under 
Section  588  (17),  Civil  Procedure  Code. 

Punjab  Government  Notification  No.  940,  dated  24th  Ocfo 
ber  1888,  (page  92,  Volume  I,  Chief  Court  Rales  and  Order.) 
declares  the  Divisional  Court  to  be  the  District  Court  for  the 
purposes  of  clause  (a)  to  the  proviso  of  Section  589,  Civil  Proce- 
dure Code. 

It  is  immaterial  that  the  insolvency  proceedings  involve 
cla.ma  over  RB.  5,000  in  value,  vide  Debi  Prasad  v.  Jamna 
Da,   [}). 

The  Court  of  the  District  Judge  is  in  my  opinion  subordi- 
nate  to  the  D.vieional  Court  within  the  meaning  of  clause  (a) 
of  above  proviso,  vide  Section  33  of  the  Punjab  Courts  Act  and 
Tikaya  Hal  v.  Lanugo  Malik  (-). 


(9  /.  L.  R,,  VUU  All.,  50.  fl  124  p.  jj.,  1890. 
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The  appeal  lies  to  the  Divisional  Court  and  the  memo,  of 
appeal  is  returned  to  appellant  for  presentation  in  the  Court 
having  jurisdiction. 

No  99. 

Before  Mr.    Justice  Chatterji,  CLE. 

SUKH  DIAL-APPELLANT, 

Versus 

KARAM  CHAND,-RESPONDENT. 

Civil  Appeal  No.  1301  of  1907. 

gallon  of  such  guardian  to  furnish  teem  ity     U««>   m 
Sections  28,  34. 

UeUl  that  a  guardian  appointed  bya-Court  under  the  Guardian >  and 
Wards  Act,  1890,  even  if  he  may  be  a  testamentary  guardian  is  liable  to 
give  security  under  Section  31  of  the  Act. 

Miscellaneous  first    appeal  from  the    order  of  Misar  Jawala 
Sahai,  District  Judge,  Gujranwala,  dated  23rd  October  1907. 
Chuni  Lai,  for  appellant. 
Karm  Cband,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :- 
Phattekji  J.-The  appellant  is  a  guardian  under  a  will 
^  **  1908>  and  h"  I  decW  a  guardian  under  the  Ac,  Section 
7  (3)  gives  special  privileges  to  guardians  appomted  by  will, 
but  Section  28  seems  to  contemplate  that  such  a  guards  may 
also  be  declared  guardian  under  the  Act.  The  Act  is  per  hap. 
not  very  explicit  about,  the  question  whether  in  the  ™™*T 
ed  case  security  may  or  may  not  be  taken,  but  as  appellant ^  has 
applied  for  and  accepted  the  position  of  a  guard.an  under  the 
Act,  1  think  Section  34  applies  to  him  and  he  may  be  called 
upon,  as  he  has    been,  to  furnish  security. 

He  objects  to  the  excessive  amount  demanded  from  him 
and  offers  to  give  security  for  Rs.  3,000  and  to  deposit  all 
m0nies  realized  in  the  custody  of  the  Court.  If  he  does  this 
the  minor's  interests  are  safe  if  the  Court  is  reasonably  vigi- 
lant He  should  bo  called  on  to  render  accounts  every  SIX 
months,  and  this  would  disclose  what  money  he  has  in  hand  not 
accounted  for.  It  seems  proper  not  to  drive  him  from  the 
guardianship  hut  to  taVe  a  moderate  anount  of  secun  y  un  e 
proper   precautions.     He  was    trusted    by   the  father  of  the 
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minor  and  I  doubt  whether  ho  need    have  applied   to  r.he   Coart 
underthe  Act  if  he  had  taken  ont  probate  of  the  will. 

I  reduce  the  amount  of  the  security  to  Rs.  3,000  under  tho 
above  cood.t.on..  He  should  give  a  bond  for  th Amount  w  th 
one  surety  approved   by  the  Court. 


No.  100. 
Before  Mr.  Justice  Rattigan  and  Mr.  Justice  T.alChand. 
KAHN  SINGH  AND  ANOTHER,-pWESDms)  _ 
APPELLANTS, 
Versus 
HARDIT  SINGH  AND  OTHERS,-^,™,)  _  I  Appb"-*™  Bin, 

RESPONDENTS 
Civil  Appeal  No.  26  of  1907. 
Occupancy  Rights- Succession  to  occupancy  rights  on  the   death  or     , 

ir^rr^ '--— -— ^ 

AU  .hat  where  by  a  mortgage-deed  effected  in  favour  of  several  persons, 
the  shares  of  such  mortgagees  are  definitely  and  separately  specified  tti 
mortgagees  do  not  take  as  joint  tenants  but  as  tenants  in  common. 

V .  The  expression  •■  occupied  the  land  »  as  used  in  Section  59  of  Act 
'"  1885  means  act,,a»y  ^"Pied  the  land.    The  mere  constructive  p 
s.on  of  a  joint  tenant  would  not  amount  to  such  occupation. 

Further  appeal  from  the  decree  of    Qazi  Muhammad    Aslam 
D    isional  Judge,  Ferozej Division,  dated  U  August  1906. 

Sang.im   Lai,  for  appellants. 

Gurchar.in  Sing  b,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Rattigan,  J.- On  the  12th  March  1862  the  landlords  of  the  lith  April  1908. 
land  in  dispute  (who  are  now  represented  by  the  defendants) 
executed  a  mortgage  in  respect  of  343  kanals  13  marlas  in  favour 
of  three  persons  :-(l)  Kaho  Singh,  (2)  Nihal  Singh,  the  brother 
of  Kahn  Singh,  and  (3)  Kishen  S-'ngb,  the  son  of  Kahn  Singh. 
Under  the  terms  of  the  mortgage-deed,  the  land  was  mortgaged 
to  each  mortgagee  in  specified  shares,  each  mortgagee  receiving 
a  third  share  in  the  entire  property.  It  was  further  provided 
in  the  deed  that  if  the  mortgagors  did  not  redeem  the  said  land 
within  two  years,  the  mortgagees  were  to  be  entitled  to  occupancy 
rights. 
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""^T^r^a  apparently  in  tbe  year  1B67,  and  his 
iJLinthe  land  seems  to  have  passed  to  h«  .on,,  Sunder 
Singh,  Sohan  Singh  and  Hardit  Singh. 

In  1878  the  landlords   sued  to   redeem   tbe   mortgage,  and 

:rrifrnrei:th>mortgage  ^  their  proprietary 
rights  in  tho  land. 

Nihal  Singh,  one  of  the  original  mortgagees,  also  dted 
S0Jwhl  ahout  this  time,  and  his  share  in  th.J^d 
Tlerty  admittedly  passed  to  his  sons.  In  the  year  1886  he 
r  venue officials  directed  that  an  entry  should  be  made  in  the 
avenue  records  to  tbe  effect  that  the  holding  was  joint  between 
he  mottles,  though  their  respective  shares  were  defined 
I'd  tlU  cultivation  was  separate.  This  entry  has  been 
Seated  from  time  to  time,  and  is  to  be  found  to  the  same 
effect  in  the  revenue  records  to-day. 

Kishen  Singh  died  in  February  1905,  and  plaintiffs  who 
are  J)  I  descendants  of  his  brothers  Sundar  Singh  and 
I,        Sin*!,   and  (2)    hi,  own    brother,  Hardit    Singh,   cla.m  to 

The  pedigree  table  of  the  plaintiffs  is  setup  at  page  3  of 
(be  printed  record. 

The  First  Court  decreed  plaintiffs'  claim  on  twog^ 
Tn  the  first   pl.ce.it   held    that   the  mortgage   to  Kahn    Singh, 

Iriage  was     oint,     the     mortgagees    (and    the.r     respect.ve 
r8cegndSants)wire   entitled  to   claim  the   land  by  right   of  sur 
vivorship-     The   learned     DivisionalJndge    took    a    somew^ 
different  view.     He  agreed  with    th_e    First  Court     hat  as   Kah^ 
Sin.hwas    a  joint  mortgagee  of  the  land,  and  as  the   that  a  W* 
held  jointly,  and    as  possession  was    delivered  to  the    mo.tgagee, 
in  accordance  with    the  terms    of   the    mortgage,   Kahn    Smgh 
must  be  held  to   have    "  occupied  "  the  land    in  dispute   pintlj 
with  the  other  mortgagees.     On  the  other  hand  he    hell  (though 
in  view  of  his  finding  on  the  first  question   this    finding    was   not 
.trictly  called  for)    that  there  had  been  a   private    part.UOii i«f 
the  land    between    the   mortgagees  prior  to  the  dnte   of  K.snen 
Singh's   death  and  that  consequently  plaintiffs  were  not  entitiea 
to  succeed  on  tho  ground  of  survivorship 


up. 
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orders'?  hT  T?1'"'  *  P6titi0U  f0F  leV1'Si0"   °f  tti«  '*»* 
clause  (b)  of    Section  70  (1)  of  the  Punjab  Courts  Act 

cover  th0       d         whfch  ^  ^^  ^  ^J 

regarding  this  alleged  partition.  * 

o     h   ^n  V  IV     °DS     Ut:d  ,h°  thre°  m-^eS  joint  tenant, 
Pnn    1    T  ASAre?"ds    the  operation    of  Section    59   of   the 

Pnnjab   Tenancy  Act,  a  farther   question    would    arise   wheth 
»  -nch  a  case,  npon  the  assumption  that  the  tenancy^  t  >  o      r  o 
mortgagees  ?s  pint,  the  constructive  possession    f  ^     ,1 
o-.hew  ole  land   could  be  said  to  atnount  to  occupatio  tf 

occp.ed     mCan.s  actually  occupied,  and  th.t  it  docs  not  in,lndc 
an  occupaUon  which  is  merely  such    by  implication  of  law      Bu 
upon  this  quest.on  we  give  no  definite  opi„ion  as  we  boId  tfa  JT 

2",^t,°n#00!,,t,t,,te,th0B,0rt»'8«'»  **"  teo.nl.  and  not 
Sn!,T8  I"00™™"'"*  -g- that  whether  or  not  the 
DvIsl0nal  Judges  view  as  to  the  constructive  occupation  of 
this  land  by  Kahn  Singh  is  correct,  the  rule  of  jus  accrescench 
does  ,n  tbscase  obtain,  and  that  under  it  bin  clients  are  entitled 

"able  to  refer  us  to  aay  authority  iu  support  of  hi* „•««_ 
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IMM    wber,    th.  -orf^    ""^V"™  "'   *   ^Ld 
m!,rt„™dea„ilolyspecifiod«»d   det«ro.»«d,th.J  »»  >»   "*> 

a8  Sir  Charles  Roe  whom   dehvering  h.  g 


.  M  e.eh  f«»t    ..  «  —  -  cm  dei|   sepa,,lely 

'»daat«0„«iu»t.l,  n     -g  rf  Hiodo         n 

.  wiib  aoj  p»rt  of  it.     '  ™  *  "  it ;.    .jthout  mtoal 

joint  tonau,y .the   dea  >o  ^  ^^   ^ 

entitle  the  landlord   of  the  ^  ^  sach 

the  surviving  joint  tenant,  the  pn      P  ^   „  ^^  ., 

thereis  really    no  •nco«.oajo   *.    *» ^  ^ 

one  of  sach    persons   dies,   the  tenancy   s ^ 
person  of   the  other  persons   or  p«on  ^   * 

constituted  the  «  joint  t.nant     of  the  land 

pl0  enunciated  in  a  long  .an-  of      ^  £*>  J 

Imam    D*«    v.  M«fcono   W-  tenancy  was 

Bat  b  each  of    these  e-    ,     ~*  ^  ^   „£ 

in  fact  joint,  and  we  know  alienation  in   favour  of 
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are  definitely  specified,  constitutes  those  alienees  joint  tenants. 
Tliey  are  tenants  in  common,  but  not  joint  tenants,  and  between 
tenants  in  common  there  is  admittedly  no  jus  rtccrcscendi.  In 
the  present  case,  therefore,  where  the  mortgage  was  effected  in 
defined  shares  iu  favour  of  three  persons,  it  must  be  held  that 
the  mortgagees  were  not  joint  teuants  within  the  legal  meaning 
of  that  expression,  and  that  being  so,  plaii  tiffs'  case  must  neces- 
sarily fail  on  both  grounds.  In  further  proof  that  the  parties 
were  not  joint  teuants,  we  have  the  fact  that  Kishen  Siugh 
alone  occupied,  in  actual  point  of  fact,  the  land  now  iu  suit, 
and  ihat  neither  Kahu  Singh  nor  Nihal  Singh  and  their  res- 
pective heirs  have  ever  had  anything  to  do  with  this  land.  We 
must  acciodiugly  accept  this  appeal  and  reverse  the  decrees  of 
the  Lower  Courts.  Plaintiffs'  suit  is  thus  dismissed,  and  they 
must  pay  defeudaits'  costs  throughout. 

Appeal  alhiced. 


No   101 

Before    Mr.   Justice  Rattigan  and    Mr.   Justice   Lai  Ghand. 

SIPADAR  KHAN  AND  OTHERS,-- (Plaintiffs),— 
APPELLANTS, 


Versus 
KAUHERU  AND  OTHERS,— (Defendants),— RESPONDENTS. 

Civil  Appeal  No.  1277  of  1906 

Occupancy  rights— Succession  to— Presumption  from   lonj    occupation- 
Punjab    Tenancy  Act,   1887,    Section    59. 

Held,  that  iu  a  case  of  succession  to  right  of  occupaacy  by  the  collateral 
heirs  of  the  lu3l  occupancy  tonaut  where  it  is  shown  that  the  father  of 
wa  1  tenant  wh  >  was  regards!  in  the  annual  papers  as  a  hereditary 
cultivator  had  been  in  possession  of  the  holding  for  fifty  years,  the  pre- 
sumption might  be  drawn  that  it  had  descended  to  tho  father  from  the 
grandfather. 

the  decree  of  Lala  Mul  Raj,   Divisional  Judg( , 
Delhi  Division,  dated  26th  April  1906. 
Shadi  Lai,  for  appellants. 
Daulat  Ram,  for  respondents. 

The  point   of   law    involved   was   referred    to   a    Division 
Bench  by  the  following  order  of  the  learned  Judge   in    Charn- 
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3lst  Jany.  1907.  Rattigan,  J. — The    following    pedigree   table   will   help   to 

an    understanding  of   the    questions   involved    in  this  case  :  — 


PIRA. 

1 

Fatteh  Khan. 
1 

1 

Hati. 

r 

Kamar  Din. 

1 

Urya. 

Ram  Singh. 

Rai  Bhan. 

1 
Gopal 

Plaintiffs  arc  descendants  of  Ram  Singh  and  Rai  Bhan, 
and  defendants  are  the  landlords  of  certain  lands  which  were 
held  by  Urya,  deceased,  as  an  occupancy  tenant.  The  ques- 
tion is,  whether  under  Section  59  of  the  Punjab  Tenancy 
Act,  1887,  plaintiffs  are  entitled  to  succeed  to  tho^e  lands, 
and  the  answer  to  this  question  admittedly  depends  on 
whether  the  common  ancestor  of  plaintiffs  and  Urya,  namely, 
Fatteh    Khan,    "  occupied  "   the  said    lands. 

The  First  Court  found  that  Fateh  Khan  had  occupied 
the  land  in  question  and  gave  plaintiffs  a  decree  in  the  terms 
prayed    for. 

The  Divisional  Judge,  while  holding  that  in  respect  of 
a  certain  portion  of  the  land  it  was  veiy  probable  that 
Fatteh  Khan  had  occupied  it  and  that,  therefore,  the  decree 
of  the  First  Court  must  be  affirmed  pro  tanto,  decided  that  as 
regards  the  11  bighds,  8  bisiods  now  in  question,  there  was 
"  every  reason  to  believe  that  this  laud  had  been  acquired 
by  Kamar  Din,  the  father  of  Urya,  fur  the  first  time,  and 
that  it  had  not  been  proved  that  it  had  ever  been  occupied 
by  Fatteh  Khan."  He  accordingly  dismissed  plaintiff's  suit 
as   regards    this  portion  of  the   land. 

Plaintiffs  have  preferred  a  further  appeal  to  this  Court. 
On  their  behalf,  .Mr.  Shadi  Lai  referred  me  to  the  judg- 
ment passed  in  1867  by  Mr.  D.  C.  Barkley,  then  Deputy 
Commissioner,   and   to   the   facts   stated   therein. 

From  that  judgment  the  following  facts)  are  clearly 
established  :  — 

(1)  in  f.  1249  Rai  Bhan  was  entered  as  hereditary 
cultivator   of   6    bighds  of    land ; 

(2)  in  f.  1263  Kamar  Din,  father  of  Urya,  is  record- 
ed (in  place  of  Rai  Bhan)  as  holding  10  bighds, 
9  biswds  of  land  as  hereditory  cultivator  ; 
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(3)  in    the  settlement    papers  of    1867   Urya  was  enter- 

ed as  a  mortgagee  of  the  lands  formerly  held 
by   his   father  as    occupancy   tenant  ; 

(4)  the  landlords,    relying   upon  the  entry  in  the  Settle- 

ment Records,  sued  to  redeem  the  mortgage  alleg- 
ed to  have  been  effected  fifty  years  previously 
in  favour  of   Urya's   father  ; 

(5)  the   suit   for   redemption  was   dismissed,  the   Court 

holding    that   the   entry    was   eironeous,  and  that 
Urya    was   an    occupancy   tenant   and  not  a  mere 
mortgagee  ; 
(C)    the     decree     of    the      Depnty    Commissioner     (Mr. 
Barkley)   was  upheld  on  appeal  by   the  Commis- 
sioner;  and 
(7)    thereafter  Urya  was  recorded  as  an  occupancy  tenant 
of  the   land    iu   his  possession  and    now    in  suit. 
Under  these  circumstances  Air.    Shadi    Lai    contends  that 
it  should  bo   presumed    that    Urya's   father     and    grandfather 
(Fatten  Khan)   occupied   the  land,    and    iu   support   ot  his  ar- 
gument he   relies   upon    Section    5    (2)  of   Act   XVI  of    1887. 
This  sub  section    provides   that  if  a  tenant  proves   that  he  has 
"continuously    occupied    land    for   thirty    years   and    paid   no 
"  rout  therefor   beyond  the  amount  of  the  land    revenue  thereof 
"  and    the   rates   and   cesses     for   the    time    being  chargeablo 
11  thereon,   it    may    be    presumed    that   he  has  fu!611ed  the  con- 
"  ditions    of    clause    (a)  of  sub-section    1,"    that   is  to  say,  that 
he  has,  attho    commencement  of  the   Act,   for   more   than    two 
generations   in    the   male    line   of     descent,    through  a   grand- 
father  or   grauduncle   and  for   a   period  of  not  less  than  twenty 
years,    been  occupying  land,    paying   no    rent   therefor    beyond 
the  amount  of    the  land    revenue    thereof,   and  the  rates    and 
cesses   for   the   time    being    chargeable    thereon. 

There    seems    to    me    t      he    much    force  in    this  argument, 
hut    the   question    is    not   altogether    free    from  difficulty. 

Assuming  that  tins  presumption  would  arise  in  Hryii's 
favour,  can  it  be  availed  of  by  Urya's  collaterals  in  order 
to  rave  a  presumption  in  their  favour,  that  Urya's  grandfather 
land  within  the  meaning  and  for  the  purposes 
of  Section  59  <>f  the  Act.  The  expression,  "  tenant  "  is  no 
doubt  defined  in  the  Act  to  include  successors  in  interest 
of  a  tenant,  but  to  hold  that  the  collaterals  are  the  successors 
in  interest  of  the  deceased  tenant  would  be  to  beg  the  ques- 
tion here   in  issue 
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As  far  as  I  know,  this  question  has  not  been  decided 
by  this  Court,  and  as  it  is  one  of  considerable  importance, 
I  think  it  advisable  to  refer  the  case  to  a  Division  Bench 
for  decision. 

The  judgment  of  the    learned     Judges   of    the    Division 
Bench    was   delivered  by — 
3rd  April  1907.  Rattigan,  J.— The  facts   are  set   forth  in   the  order  of  re- 

ference, and  need  not  be  recapitulated.  We  may,  however,  add 
that  in  the  redemption  suit  which  was  brought  by  the  land- 
lords in  1867,  it  was  admitted  by  them  that  Kamar  Din 
had  been  in  possession  of  the  laud  ever  since  1817.  The 
landlords,  no  doubt,  at  that  time  alleged  that  Kamar  Din's 
possession  was  that  of  a  mortgagee,  bat  this  contention  was 
found  by  Mr.  Barkley  to  be  false.  The  fact,  however,  re- 
mains  that  so  far  back  as  1867  it  was  conceded  by  the 
landlords  that  Kamar  Din  had  for  some  50  years  previously 
been  in  possession  of  the  land.  In  the  same  suit  it  was 
held  by  Mr.  Barkley,  the  Deputy  Commissioner,  and  on  ap- 
peal by  the  Commissioner,  that  Urya,  the  son  of  Kamar 
Din,  was  not  a  mortgagee  of  the  land  but  an  occupancy  ten- 
ant thereof,  and  in  accordam  e  with  this  rinding,  the  erro- 
neous entry  made  in  the  Settlement  Records  of  1867  was  sub- 
sequently rectified.  In  addition  to  this  fact,  it  is  clear  from 
the  annual  papers  of  fasli  1263  (i  e.,  18?5)  that  Kamar  Din 
was  at  that  time  regarded  as  "  a  hereditary  cultivator." 
Under  these  circumstances,  and  quite  apart  fro-n  Bai  Bhan's 
connection  with  the  land,  we  are  fully  entitled  to  presume 
that  Kamar  Din's  father,  Fatteh  Khan,  the  common  ancestor 
of  the  parties,  was  an  occupaut  of  the  land  now  in  dispute 
(see  Solha  Singh  v.  Nand  Singh  (:),  Pultu  v  Mohammad 
Husain  (2)  ). 

For  respondents,  Mr.  Daulat  Bam  lays  great  stress  on  a 
statement  said  to  have  been  made  by  Urya  during  the  settle- 
ment proceedings  of  1879.  This  statement  was  to  the  effect 
that  Urya's  "  dada,"  Hati,  had  originally  occupied  the  land 
and  the  learned  counsel  asks  us  to  assume  from  this  state- 
ment that  the  dada  of  Urya  was  Hati  and  not  Fatteh  Khan. 
Now  it  has  never  been  denied  hitherto  that  the  grandfather 
of  Urya  was  Fatteh  Khan.  Hati  was  Fatteh  Khan's  brother 
and  in  ordinary  parlance  both  would  be  described  by  Urya 
as  hia   dadas.     We   are  not   disposed   ourselves   to  attach  much 

(>)  56  P.  R.,  190C.  (s)  62  P.       ,  188?. 
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importance  either  way  to  this  statement,  but  even  if  it  be 
accepted  as  correct,  it  is  not  inconsistent  with  the  theory 
that  Fatteh  Khan  occupied  the  laud.  All  that  Urya  said 
was  that  since  the  time  of  Hati,  his  dada,  the  laud  had 
been  for  three  Fenerations  in  his  family,  and  it  is  quite  possi- 
ble that  Fatteh  Khan  in  some  wny  or  other  obtained  the 
land  from  his  brother,  Hati.  All  this  is,  however,  a  matter 
of  conjecture  and  must  necessarily  be  so,  seeing  the  time 
that  has  elapsed  since  Hati  and  Fatteh  Khan  were  alive. 
The  tangible  facts  in  the  case  are  that  Urya  was  able,  in 
1867,  to  prove  his  occupancy  rights  in  the  laud  aud  that 
iu  the  litigation  which  then  eusu3d,  the  landlords  had  to 
admit  that  Kamar  Din,  iu  oae  capacity  or  another,  had  been 
in   possession   of   the   said    laud*    since   1817. 

Under  these  circumstances  it  is  a  legitimate  presump- 
tion that  tho  land  was  occupied  by  Fatteh  Khan,  the  com- 
mon ancestor  of  Urya  and  plaintiffs,  and  all  the  facts  of 
the  case  tend  to  support  the  correctness  of  this  presumption. 
We,  thereforo,  accept  the  appeal,  and  reversing  tho  decree 
of  the  Divisional  Judge,  we  restore  that  of  the  Court  of 
Erst    instance.     Respondents  to    pay   costs   throughout. 

Appeal  allowed. 


No   102- 

Before  Sir  William  Clark,  St.,  Chief  Judge,  and  Mr.  Justice 

Rattigan. 

SHANKAR  DAS,— (Plaintiff),— APPELLANT, 

Versus 

J  ASODHAN— (Defendant),— RESPONDENT. 

Civil  Appeal  No.  682  of  1906. 

Sutton    balance  of  account— Acknowledgment   of    subsisting   liability— 

Promise  to  pay  abarred  debt— Limitation  Act,  1877,  Section  19— Contract  Act, 

1872,  Section  25  (c). 

Plaintiff  sued  upon  a  balance  of  account,  dated  7th  May  1902,  alleged  to  be 
attested  by  the  defendant  which  was  to  the  following  effect  :— 

"  Baki  rahe  lene  Iekhe  uparle  de,  akhrin  3,760— Baisakh  parvishta  27, 
"  Sambat  1659.  Ticket  ek  anna  lagaya  Ria,  zabani  Bibi  Jasodan,  bow  a  ilukara 
"Chand,  zat  Khatri,  sakin  Qasba  Hajipur,  Kanungo,  mablagh  8,760  rupaya 
•"Wiroa  -1  ar  Das  Shall  ke  dene  raho,  etc." 

ce  bavins  pleaded  limitation,  it  was  discovered  that  the  account 
between  the  parties  ended  in  1878,  ,ing  was  paid  or  received, 

but  with  a  view  to  keep  the  claim  alive  for  the  purposes  of  limitation' 
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eight  balances  were  struck  just  within  three  years  of  one  another,  i.e.,  in 
1881,  1881,  1887,  1890,  1893,  1896,  1899  and  1902.  Of  these  the  first  two 
were' signed  by  a  brother  of  the  defendant  and  the  third,  fourth,  fifth  and 
sixth  by  persons  alleged  to  be  her  agents,  of  which  fact  there  was  no  proof 
at  all  on  the  record  except  the  bare  statement  of  the  plaintiff  himself,  and 
the  seventh  and  eighth  were  alleged  to  have  been  attested  by  the  defendant 
herself. 

Held,  that  the  entry  in  suit,  i  e.,  of  1902  neither  amounted  to  a  valid 
acknowledgment  of  debt  nor  to  such  a  promise  to  pay  as  would  give  a  new 
period  of  limitation  in  the  one  case  under  Section  19  of  the  Limitation 
Act  and  in  the  other  under  Section  25  (3)  of  the  Contract  Act.  It  did  not 
amount  to  an  acknowledgment,  because  the  entries  of  1887  to  1896  not  having 
been  signed  by  some  one  duly  authorized  in  this  behalf  by  the  defendant 
the  latter  acknowledgments  referred  to  a  barred  debt  and  were  made  after 
the  expiration  of  the  periol  prescribed  for  its  recovery.  Similarly,  being 
a  bare  statement  of  account  and  containing  none  of  the  ingredients  required 
by  clause  3  of  Section  25  of  the  Contract  Act,  it  was  not  a  promise  to  pay 
within  the  meaning  of  that  section. 

Further  appeal  from  the   decree  of  Captain    B.  0.    Roe,  Dm- 
sionnlJudge,  Julhmdur  Division  dated  Uh  June,  1906. 
Solum  Lai  and  Sukhdial,  for  appellant. 
Dwarka  Das,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by  — 
Rattigan  .T.— The  facta  of  the  case  are  fully  detailed  in  the 
QthFeby.    .W7.     .ndgmentgofthe   Lower  courts.     Plaintiff  sues  for  recovery   of 
R,  3,760,  principal,  and  Els.  658,  interest  (total  Rs.  4,418),  and 
it   is  practically   admitted   that   since   sambat     '.935,    when  the 
balance  was   Rs.  526-10-10  in  plaintiff's  favour,    the  defendant 
lmho\amB&&pard,na*Mn   lady)   has    received  nothing  what- 
ever from    plaintiff.     The    sole    question  before    us    is  whether 
this  claim  (which  frimd  facie  is  monstrously  iniquitous)  is  within 
time?     The    contention  on    behalf    of   plaintiff  is    that    tho  suit 
is  not  barred    by  limitation  for  two    reasons: -(a)  because   the 
debt  has   from  time   to   time   been  duly   acknowledged,    at  first 
by   defendant's    agents     and     subsequently     by    herself,    each 
acknowledgment    being    within   limitation    and    the  debt   being 
thus    kept"  alive    under    tho   provisions    of  Section    19    of   the 
Limitation   Act,  and    (6)  became   in    any   event    the    entries ,   in 
plaintiff's   book-,  dated  7th   Jeth  1956  and   27th  BaisaM  1959, 
which    are  said    to    be    attested    by     defendant    herself,   whose 
thumb  impressions  are  allege  1  to  be   ut  the  foot  of  these  entries 
amount  to  an  agree  nent  to  pay  tho  mouie,  within    the  mcannig 
and   for  the  purpose,  of   Section  25   (3)  of   the  Indian  Contract 
Act,  1872. 
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Before  proceeding  we  may  observe  tbat  the  second  argu- 
ment rs  an  obvious  after-tbonght.  It  was  not  suggested  in  tbe 
Courts  below  and  it    is  now  raised  for    the   first   time  in  order 

to  meet  tbe   objections    that   as  defendant's,/, Mgments  of 

the  debt  were  made   at  a  time  when  the    deb.  was    barred,  they 
could  not  be    relied  upon  for    the  purposes  of  saving  limitation. 
In   the  courts    below  it  was  not    contended,  that   the  entnes   of 
Sambat  1956   and  Sambat    1959    amounted   to   fresh  contracts  ■ 
he   sole   contention    hitherto  has  been   that   the  debt   has  been 
kept   ahveby  acknowledgments  duly  made  within    limitation  by 
defendant's   agents  and  by  herself.     This  contention   is  obvious- 
ly  untenable,  for  even  if  we  assume  that  the  "  acknowledgments  " 
of  the  debt  up  to  Sambat   1941    even    made  by  defendant's  duly 
aathor.zed  agents,  there    is  (as    tbe  Divisional    Judge  points  out 
very  forc.bly)  no  proof   whatsoever   that    the  so-called  acknow- 
ledgments   made    in    the    years  19W,  1917,    1950    and  1953,  by 
Kad  Alia   Ditta  and    Nathu    Ram,  patwari,   respectively    were 
made  under  the    authority  of  defendant,     Tbe  sole   evidence  (if 
it  can  be  so  termed)  in  Support  of    the  allegation  that  these  two 
persons  were   duly  authorized  by   defendant    to  acknowledge  the 
debt,  consists  of  the   statement  of   plaintiff  himself  and   of    .1  o 
entry   m     his     book.     Defendant   absolutely     denies   any   8nch 
auhonty   and    as  the  o„,  was   on    plaintiff  to  prove  that  Rati 
Alia  D.tta    and  Nathu  Ram  were  duly  authorized   in  this  behalf 
by  defendant,    we  agree    with  the    Divisional    Judge    in  holding 
that  plaintiff  has    failed  U  prove   that  defendant   is   bound  b^ 
the  entnes  .n   question.     It  was,    no  doubt,    owing  to  the  weak- 
ness  oFpTaintiffs   ra.se  in  .his    respect    that    in  this    court   his 
'earned  pleaders  decided  to  rely  mainly  upon   the  second  branch 
of  the,r  arguments  ;    and  to   contend   that  the  entries  of  Sambat 

evd  f    / ";  (WhiCh  ar°faid    t0haV6   been  »"«« 

by  defendant  herself;  amounted  to  agreements  to  pay  the  money 

ZArn        ST',nSthC  PreVi°US   "^nowledgments-by 
Kazi  Alia  D.tta  and  Nathn   Ram  are   not  proved  to  havo   h 
.adc  with  defendant,    authority,  the    later^!    ^    ^ 

«  ion  19  of  the  L„nitat.on  Act  as  they  were  made  after  the 
e^p.ryofthe  period  of  limitation  prescribe  by  »he  I  r\ 
qaest.on  then  is  whether   the    |.„o  entre    ,  f    s  ,    ,      • 

W.1959  are  agreements  *    ^      ;   ^^ 
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«<  have  enforced  payment  but  for  the  law  for  tbe  limitation  of 
"  suits."  The  entries  (which  we  may  assume  for  the  sake  of 
argument  to  have  been  duly  signed  by  defendant)  are  as 
follows  : — 

(i)«  Bdkihne  rdheUkhepatneW  de,  dkhrin  3,250 ,  Jeth 
«  parvishta  7,  Bambat  1956.     SUM  0-1-0  U  lagaya   gia  »*m 

-^.-W  3,250  UUdeneraU,  Jet*  pamsMal,  Samhat 
"  1956  ;" 

01,  -  fidw  rafce  k»e,  bM.  .pa*  &.  ■***  3,760-B^ 
..  JJato  27,  tf«,,,fc.f  1959.  TicM  eh  anna  lagaya  g^a,  zabam 
^BiUJasodan,  leva  Huham  CUnd,  «t  »*,*  *** 
«  ffaj^r,  Kanvngo.  mablagh  3,760  r.,j*ya  kwwna  Jasodan  He 
«  SAanAar  £«*>'  Shah  he  dene  rahe'  etc" 

In  cur  opinion,  these  entries  are  mere  balances  struck  and 
acknowledgments  of  an  existing  debt.  At  the  utmost  they 
Cmo::t  toSau  acknowledgment  of  tbe  amounts   foun to    « ,  ta 

nTuir^Tevrrre     iiedto   constitute)    a    new 

iZ/h(i,   «  tbe  decision  in  each  case  must  be  m   accordance  w,th 

"the  wording   of  the  document,  under  discussion.      11*,*. 

think,  preferable    to    say   that   each   case  must   be  decided  u> 
c  ordance  with  the  wording  of  the  document  under  d.scusston 

Zl   with   the    obvious    intention   of  the   part.es  as   d.sclos  d 
11     In  the  present  case  tbe  entries  are  of  the  k.d  usual  y 
op    dwhur  a  balance  is  struck   and   duly  acknowledged   by 
he  debtor,  and  the  words  used  merely  imply  that 

ship  of  creditor  and  debtor  i,Fo  tanto  admitted,  (««*««*** 

^^W^.JeycMndmusMlcMnd   (•>.     And  that,   me 
pTeSent  instance  the   patiies   themselves   never  nnderstood  tbj 
entries     in    any    different   sense   is   clear   fiom    the  fact  that 
untU  the   case'eame  before    this   Court   on   further    apnea 
plaintiff  never   contended     that   .be  entries   »  question   we. 

Lythirg     more     than     men h.aurMgfnenU   of      he   debt. 

This   is    in    itself,    a   conclusive  refutation   of   the   plea    now 
nrged  on  his  behalf,  but  as   the   point  involved  is   one  ofjom* 

— (»)  102  P.  B.,  1005.  <*)  I.  L.B»rUl  Bom.,  406. 
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importance  we  will  proceed   to  consider  the  cases   referred  to  by 
Mr.     Soban  Lai  in  bis  argument-. 

(1)  Mahbub  Jan  v.  Nur  ud-din  (1_).  In  tbis  case  tbo  entry 
was,  as  pointi  d  out  in  tbe  judgment,  a  most  unusual  one,  and 
the  judgment  proceeds  :-- 

The  expression  az  sari  n<u  hasub  karke  ceitainly  appears 
"  to  us  to  indicate  (hat  both  paities  contemplated  a  fresh 
starting  point,  aid  t)  at  tie  entiy  was  intmdfdto  be  more  than 
"  a  mere  recital  of  a  balance,  and  tbe  further  words,  ceitainly 
"  quite  unusual  in  connection  with  tbe  mere  striking  of  a 
"balance  mere  simme  baki  mhe,  lihaza  yeh  chand  kalmebataur 
"  sanad  Ukfi  deta  hunkisanad  rolie  aurteaqt  hojat  kam  ave, 
"  amount,  in  our  opinion,  very  clearly  by  implication  to  a  promise 
"  to  pay.  Indeed  we  think  we  may  go  further  and  say  that 
"  the  writing  as  a  whole  is  clearly  meant  to  be,  and  embodies 
"  a  promise  to  pay  within  the  meaning  of  Section  25  (3)  of  the 
"  Contract  Act."  This  ruling  is  clearly  distinguishable  upon 
the  very  wording  of  the  entry  then  under  discussion,  and  it 
is  unnecessary  for  us  to  discuss  it  further. 

(2)  Ladhu  Shah  v.  Fad' Dad  (*).  The  entry  in  this  case 
was  as  follows  : — 

"  Balance  Rs.  323.  One  rupee  per  cent,  per  month  has  been 
"  fixed  as  interest  on  it.  Besides  this  I  hero  is  no  ether  account 
"  between  us  up  to  18th  Assoo,  1923,  (signed)  Fazl  Dad.''  With 
reference  to  this  entry  1'it/pntrick  J.  remarked  :— "  In  the^pre- 
"  sent  case  the  question  whether  the  entry  is  to  be  construed 
"  as  '  a  promise  to  pay  '  appears  to  me  to  be  one  of  considerable 
"  difficulty,  and  one  upon  which  different  persons  might 
"  entertain  different  opinions  ;  but  after  the  best  consideration 
"  I  have  been  able  to  give  to  it,  I  think  the  entry  mast  bo 
"  construed  as  including  a  promise  to  pay  on  demand.  The 
"statement  that  there  arc  no  other  accounts  between  the 
"  parties  precludes  the  notion  that  the  amount  of  the  debt 
"  was  to  be  fet   off   against    any  cross  demands  and  taken  with 

pay  interest,  I  think 
"leads  irresistibly  to  the  conclusion  that  the  defendant  meant 
"  to  undertake  to  pay  the  debt  itself,  for  if  it  had  been  intended 
"  that  the  defendant  should  be  bound  merely  to  pay  the  in- 
"  terest,  and  might  have  the  [  rincipal  outstanding  as  long  as  he 
"  pleased,  wo  may  safely    assume  it  as  certain   that  an  arrange- 


(')  1"2  P.  *.,  1905.  ,»>  -ti  p.  B    lm% 
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"  nreut  bo  unusual  among  people  of  the  class  to  which  the 
"  parties  belong  would  have  been  expressly  provided  for."  Mr. 
Justice  Plowden  ngieed  with  his  colleague's  views  rfgaiding 
the  entry  in  question  and  from  their  judgments  it  is  clear 
that  the  learned  Judges  based  their  conclusions  upon  the 
undertaking  to  pay  inteiest  on  the  balance.  'I  hey  both  con- 
curred in  holding  that  this  undertaking  could  not  reasonably 
be  limited  to  an  agreement  to  pay  merely  interest,  but  that 
it  included  by  necessary  implication  a  pr<  mise  to  pay  the  princi- 
pal as  ^ell.  Mr.  Justice  Plowden  added,  "  I  refrain  purposely 
"from  expressing  any  opinion  as  to  whether  a  bare  acknow- 
ledgment in  writing  of  a  dtbt  is  or  is  not  'a  promise  in  writing' 
"  within  the  meaning  of  the  Act,  as,  for  instance,  if,  in  this 
"  case,  the  entry  in  the  plaintiff's  books  had  ended  at  the  words 
"  or  figures,  Rs.  323." 

(3)  Jya  Bum  v.  Sada  Earn  (]).  The  entiy  in  this  case 
ran  as  follows  :  — "  Rs.  1,608-7-3  balance,  details  as  follows  :— 
"  Rs.  1,580  balance  remains,  monoy  to  be  received  bearing  interest 
"  Rs.  28-7-3  to  be  received  in  the  spring  on  Jeth  Budi  2, 
"  Sambat  1936"  The  learned  Judges  held  that  this  entry 
amounted  to  a  promise  to  pay  within  the  meaning  of  Section  25 
of  the  Contract  Act.  The  case  does  certainly  to  some  extent 
support  the  contention  of  Mr.  Sohan  Lai,  but  there  is  a  clear 
distinction  between  the  wording  of  the  entry  in  that  case  and 
the  one  now  under  consideration,  and  the  learned  Judges  arrived 
at  their  conclusion  with  obvious  hesitation.  They  remark, 
"  We  are  of  opinion  that  the  suit  is  not  barred  by  limitation 
"  and  that  making  due  allowance  for  the  vernacular  idiom,  the 
"  entry  above  set  out  amounts  not  only  to  an  acknowledgment 
"  of  a  subsisting  liability  but  to  a  piomise  to  pay  the  two  items 
"  which  constitute  the  total  balance  of  Rs.  1,608-7-3  acknow- 
"  ledged  to  be  due.  We  think  it  is  only  a  fair  and  reasonable 
"  construction  that  a  memorandum  signed  by  the  debtor  in  the 
"  book  of  a  creditor  which  acknowledges  that  one  specified  sum 
"is  to  be  receivod  by  the  creditor  with  interest  and  another 
"  specified  sum  is  to  he  received  by  him  on  a  fixed  date,  contains 
"  a  promise,  though  in  an  indirect  form,  that  he  will  pay  the 
"  sums  specified."  In  the  present  case  there  is,  we  consider, 
merely  an  acknowledgment  that  a  sum  is  due  to  the  creditor. 
There   is   here     no    provision    regarding  payment    of   interest 

(l)  33  P,  B.,  1882. 
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>n   such  sum  nor  is    ther 


any  promise,  direct  or   implied,  that 


-he  sum  will  he  paid  on    a  certain  dato. 

(1)  Appa  Eao  v.  Suryaprakasa  Ew  (})  is  not  in  point. 
In  that  case  the  defendant,  wrote  aloterto  plaintiff  to  the 
following  effect :— "  In  your  letter,  dated  24t.h  March  1S98,  you 
"  said  that  the  kattubaii  from  fasli  1300  to  fasli  1307  was 
"  in  arrears  and  that  the  same  should  be  sent  through  your 
"peon.  There  are  no  collections  now.  I  shall  send  by  the 
'•  end  of  the  Vysaklm  month  (April  to  May).  Please  to  consider. 
"  27-8-98.  (Signe  1)  Klsavap  ille  Suryn  irakasa  Rao."  It  was  held 
that  this  letter  containe  1  a  promise  to  pay  within  the  meaning 
of  Section  25  (3)  0f  the  Contract  Act,  but  the  decision,  based 
as  it  is  on  a  construction  of  a  document  of  which  the  terms 
are  in  no  way  similar  to  those  of  the  entry  in  the  present  case, 
cannot  afford  us  much  (if  any)  aBsista 

(5)  Chcmdraprasad  v.  Varajlal  (2),  Bombay  Law  Reporter, 
volume  S,  page  64  1.  is  also  i  t  no  help  to  appellant.  The  entry  in 
the  plaintiff's  khata  which  was  signed  by  the  defendant  was  as 
follows  :—"  Rs.  291-2-0  were  found  duo  on  tho  account  of  the 
"  previous  khatn  having  been  made  up.  For  the  same  this  khata 
"  is  passed.  The  same  (i.e.,  the  moneys)  are  payable  by  me.  I 
"  ""'  to  pay  tin  m  whenever  you  may  m  ike  a  demand  therefor." 
Uere,  there  was  a  clear  and  distinct  promise  to  pay  a  demand. 

(6)  y'"  '  and  I.  ■  dbai  v.  Ganesh  Baghu- 
naih  ('),  were  decisions  on  documents  with  refereuce  to  the 
provisions  of  the  Indinn  Stamp  Act,  and  Sectiou  25  (3)  of  the 
Coutract  Act  was  not  under  consideration.  In  the  Full  Bench 
of  this  Court,  the  judgment  expressly  Sti.tes  that  "  every  instru- 
:l  ment  must  bo  considered  on  its  own  merits,"  and  in  the 
ea~e  before  the  learned  .lodges  it  is  to  bo  noted  that  the  entry, 
relied  upon  as  an  agreement,  was  attested  by  n,  witness.  The 
clear  intention  of  the  parties  was  that  the  entry  should  be 
regaided  hs  a  fre-h  contract  between  them,  and  the  sole  question 
before  the  Full  Bench  was  whether  this  particular  entry  really 
amounted  to    a  bond   within    the  meaning    of   Section  2    (V)  (b) 

Indian  Stamp  Act,  1899  The  present  case  is.  we  think, 
quite  different,  for  none  of  the  parties  regarded  tho  entry  now 
in  qoe-ition.  a-  c  iming  un  ler  Section  2.".  (3)  of  the  Contract  Act. 
As  wo  have  already  oD3eived,  the   plea   that  the  entry  amount- 


<*)  l.  L.  K.,  XXIII  Uad.,9i  (')  8  Bum.  I   R    64t 

rtWP.K.,X908,*B.  B,«Ffl<>*,873. 
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ed  to  a  promise  to  pay  within  the  meaning  of  that  section  was 
not  raped  until  the  case  came  before  os  on  further  appeal. 
Upon  the  merit,  plaintiff's  chum  has  nothing  in  its  support. 
It  is  a  glaring  instance  of  a  small  debt  being  encouraged  by 
the  creditor  to  swell  in  course  of  time  to  most  alarming  pro- 
portions.  At  the  very  utmost  the  defendant  received  only  Rs.  526 
whereas  the  present  claim  (which  is  alleged  to  have  been  kept 
alive  by  acknowledgments  from  time  to  time)  now  amounts  to 
Rs.  4,418. 

Takin-  all  the  facts  into  consideration  and  hiving  regard 
to  the  plaintiff's  own  pleas  it,  the  Lower  Oou,  to,  we  are  of  op.mon 
that  the  suit  has  been  rightly  dismissed  a,  barred  by  limitation, 
and  from  an  equitable  punt  of  view,  we  cmnot  regard  h,s 
conclusion  as  otherwise  than  just  and  proper.  It  is  satisfac- 
tory to  find  in  this  instance  .bar,  law  and  equity  go  hand  in 
hand. 

Appeal  dismissed. 


Full  Bench- 
No   103 

Before  Sir  William  Clark.  Kt,  Chief  fudge,  Mr.  Justice 

Chalterji,  CLE.,  and  Mr.  Justice  Rattigan. 

KASU  AND  OTHERS,-(Judgment  debtors) ,- PETITIONERS, 

Versus 

ATAR  SINGH,— (Dbcree-hct.dei),— RESPOND  ENT. 

Civil  Revision  No.  2656  of  1907. 

Execution  of  decree-Application   Inj  decree-UUer   for   the  !»Vm»(J 

moneyPoid   into  Court-Step   in   aid   of  execution-Limitation    Act,   1877, 

Article  179  (41. 

Beld  by  the  Full  Bench  that  an  application  by  a  decree-holder  to  the 
executing  Court  for  payment  tu  him  of  a  certain  sum  of  money  deposited  in 
Court  in  partial  satisfaction  of  the  decree  does  not  ordinarily  amouat  to  an 
application  to  take  some  step  in  aid  of  execution  within  the  meaning  of 
Article  179  (4)  of  Act  XV  of  1877. 

Held,  also,  that  subordinate  Courts  are  bound  in  all  cases  to  follow  tin 
ridings  of  the  Chief  Court   quite   irrespective   of  any  conflict  of  authority 
that  there  may  be   between  those   rulings  and  the  decisions   of  other  High 
Courts  and  of  their  own  personal  views  as  to  the  equities  of   the  case    dealt 
with. 
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Petition  for  revision  of  tlu    order  of  Lata  Kaw    Kath,  District 
Judge,  Ludhiana,  dated  16th  November  1907. 
Vishnu  SiDgh,  for  petitioners. 

This  was  a  reference  to  a  Pull  Bench  made  hv  Reid,  J 
to  consider  whether  an  application  by  a  decree  holder  to  the 
executmg  Court  for  payment  to  him  of  a  certain  sum  of  money 
deposited  in  Court  in  partial  satisfaction  of  the  decree  is  an 
apphcation  to  take  some  step  in  aid  of  execution  within  the 
meaning  of  Article  179  (4)  of  the  Indian  Limitation  Act, 
The  order  of  reference  nas  as  follows  :  - 

counsel  for  the  respondents,  yet  been  set  aside.  It  was  referred 
to  and  distinguished  in  Lai  Beti  v.  Karim  Bakhsh  <*),  and 
referred  to  and  not  dissented  from  in  Bahadur  Khan  v  Sadho 
Singh  (3),  by  Single  Benches.  At  the  same  time  it  is  directly 
opposed  to  Paran  Singh  v.  Jawahir  Singh  (<),  and  Bapu  Ghand 
Jethi  Ram  Gujar  v.  Mngnt  Rao  ('). 

The  Allahabad  case  was  not  cited  in  MnlOhand  v.  Eoui 
Sin.jh  (i),  and  the  point  was  considered  at  couiderable  length 
id  the  Bombay  judgment. 

The  conflict  of  authority  and  the  question  raised  justify 
»n  my  opinion,  reference  to  a  Full  Bench,  and,  after  consultation 
w.h  the  learned  Chief  Judge,  I  refer  this  application  to  a 
rull  Bench  accordingly. 

The  judgment  of  the  Full  Bench  was  delivered  by- 

Rattigan  J. -The   question    involved  in    this   reference  to  a 

the  execot.ng  Court  for    payment  to   him   of  a   certain   sum    of 
mone     d  d  .„  ^  ^  ^    ^  ^  ^  o 

■«   apphcafonto    take  some   step    in   aid  of  execution  within 
thomean.ng   of  Article   179   (4)  of  Act  XV  of  1877. 

The   facts   of    the   case    before    us   are    v,,y   MmpI,      ^ 

1904   he   decree-holder,    whose   right  to   execute  the  decree  was 
f^->^  nppllC(i    t0   the  Co,"  I 

(')  27  P.  K.,  1888.  n     ,,,, 

('^    ,  -    /■     l>      inn.  \  I  IV  r.  H  ,    I'll. 

O  18  P.  ff   1904  (.;  /.  L_  &  V1  AU    3C 

(*)  '.  L.  R. ,  XXII  Bom.,  340. 
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delivery  to  him  of  a  certain  cheque  which  had  been  paid  into 
Com  t  in  partial  satisfaction  of  the  decree  on  the  24th  of  that 
month.  On  the  29th  June  1904  the  decree  bolder  gave  a 
receipt  for  the  amount  of  the  said  cheque.  On  the  24th  Juno 
1907  the  decree-holder  applied  to  the  Court  for  execution  of 
the  balance  of  his  decree.  This  last  application  is  within  time, 
if  it  can  be  held  that  the  application  made  by  the  decree-holder 
on  the  24th  June  1904  is  either  an  application  to  exocute  the 
decree  or  to  take  some  step  in  aid  of  execution  within  the 
meaning  of  Article  179  of  the  Limitation  Act.  That  it  was 
not  an  application  to  execute  the  decree  is  obvious,  and  the 
sole  question  is  whether  it  can  be  regarded  as  an  application  to 
take  some  step  in  aid  of  execution  upon  this  question  there 
is  a  conflict  of  authority. 

According  to  the  rulings  of  this  Court  and  of  the  High 
Court  of  Calcutta,  it  cannot  bo  so  regarded.  Cf.  Kuwab  Saadat 
Ali  Khan  v.  Nawab  Muhammad  Ali  Khan  ('),  Moulvi  Muham- 
mad Shaffee  v.  Biidri  Mai  ('-),  Mill  Ghand  v.  Kour  Singh  (3), 
Lai  Devi  V.  Earim  Bakhsh  (4),  Bahadur  Elian  v.  Sadho  Singh  (5), 
Hem  Chwnder  Ghowdhry  v.  Brojo  Soondury  Debee  (G),  Fazl  Imam 
v.  Metta  Singh  (7),  Ganga  Pershad  Bhoomick  v.  Deli  Sundari 
Dabea  (8),  Ananda  Mohan  Boy  v.  Hara  Sundari  (9),  Sadauanda 
Sarma  v.  Kali  Sarikar  Bajpai  (">). 

On  the  other  hand,  the  High  Courts  of  Madras,  Bombay 
and  Allahabad  hold  that  an  application  of  this  kind  does 
amount  to  an  application  to  take  some  step  in  aid  of  execution. 
Cf.  Venkatarayahi  v.  Narasimha  (u),  Kerala  Yarma  v. 
Shangaram  (13),  Koorvuiyyav.  Kislmamma  Naidu  (ls),  Bapu- 
cJiandv.  Mugut  Bao  {u),  Paran  Singh  v.  Jaivahir  Singh  (15), 
and  Snjan  Singh  v.  Hira  Singh  Q6). 

Clearly  then  the  question  is  one  of  some  difficulty,  but 
after  giving  it  our  most  careful  consideration,  wc  are  satisfied 
that  the  views  of  this  Court  and  of  the  High  Court  of  Calcutta 
are  correct.  We  are  far  from  saying  that  an  application  by  tho 
deciee-holdor  to  withdraw  money    paid    into   Court    may   not 


(')  107  P.  P.,  1881. 
(.»)  88  P.  P.,  1881. 
C)  27  /•.  K.,  1888. 
(<)    18  P,  P.,  1004. 

(s)    76  P.  B.,  1001. 

<«i  I.  L.  P..,  VIII  Calc,  80. 

(?)  I.L.B.,X  Calc,  549. 

O  I.  L.  B.,  XI  Calc,  227. 


(')  J.  L.  B.,  XXIII  Calc.,  106. 
(lu)  10  C.  W.  N.  28. 
(>')  I.  L.  P.,  II  Mad.,  174. 
(»)  J.  L.  P.,  XVI  Mad.,  452. 
Clsj  I.  L.B.,  XPIl  Mad.,  165. 
(»n  I.  h.  P.,  XXII  Bom.,  340. 
(>5)  I.  L.  P.,  VI  All.,  366. 
(1B)  I.  L.  R„  XII  All.,  399. 
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uoder  special    and   exceptional     circumstances    amount     to  an 
apnlioation   to  take  soni-3  step   in  aid   of  execution.     It  is    quite 
possible   that  under  certain   circumstances,  e.  g.,    when   there  is 
some  dispute  bjtween  the  judgment-debtor  and  the  decree-holder 
as  to  the  latter's  tight  to  withdraw  the  money  and  the  Court  has 
to  decide  judicially   in  such   dispute,  an  application  of    the  kind 
may  fall   within   the   purview  of   Article  179.     But   exceptional 
cases  apart,  an    applicatiou   simpliaiter    by    the  decree-holder  to 
withdraw  money    which    the    executing    Court  holds    in   deposit 
for  him  cannot,    in    our  opinion,    be   treated    as    an    application 
of  that  kind.     To  the    extent  of    the    money    so    deposited  the 
decree  has  been  satisfied   and  duly   executed   and  the   payment 
of  such   money   by   the   Court   to   the   decree -holder   is   a  mere 
ministerial    function.     It   cannot    refuse    to    pay   the    money  to 
the  decree  holder,   audit  is  not    dented   that    the    latter  can  at 
any  time   apply   to   the    Court  for    payment    thereof.     He    can, 
for  example,  apply  for    payment    10    years    after   the    deposit. 
This  being  so,  it    would    certainly   be  anomalous  that  a  decree- 
holder   should,  by  deferring  to  make  an   application  for  payment 
of  such    money  until  after  the  lapse  of  so  many   years,  be    able 
to  revive  his   right    to  execute   the  decree  as  regards  so   muoh 
of  it  as  remained    unsatisfied.     Ordinarily,    in  order   (o    keep  his 
decree  alive,  he    must   make    the   necassary    application    within 
three  years  of  each  other,  but  as  he  can  apply  for  payment  of  the 
money  at  any  time,  he  would,  in    respect  of  this    particular  form 
of  application,   be   given    the    tight,    subject    of   course    to   the 
provisions  of  Section  230  of  the  Civil    Procedure  Code,    to   defer 
execution  of   the   decree    until    such    time    as    he    pleases.     We 
cannot  believe  that  such  an  anomaly    could  have  been    intended. 
Quite  apart,   however,  from  this   objection,    we   agree    with    the 
reasoning  of  the"  learned    Chief  Judge  in    Ananda  Mohan  Roy  v. 
aara  Sundari   (>),  and    we  find  no  reasons    whatever   given    in 
tho  judgments   of  the   other  High    Courts   which    have   taken  a 
different  view.     In    Suja?>   Singh    v.    Hira    Singh  (2),    Mahmnd, 
J.,  does  indeed  say  that    "  an  action  taken  by  the    decree-holder 
"  for  the  purposes   of    acquiring    the    ftuit  of   tho    execution  of 
"  the  decree   or  rather  partial    fruit  of    the   execution    of    tho 
"  decroe   is  a  step   in  aid  of  the  execution  of  the  decree  "   (page 
40  j).     Wit S  o?ery  respect    to  the    views  of  so  learned    a  .'udge, 
we  are  unable  to  see    how    it  can  be    argaed   tint   a  person  who 
takes  steps  to  acquire  tl  ,■  eC(  really 
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takes  steps  in  aid  of  the  execution  of  the  decree.     The  "  fraits    of 
the  execution  of  decree  "    postulate   surely  that,   the    decree  has 
been   executed,  and    the  partial    fruits  of    the   execution    of   the 
decree   equally     postulate  that  pro  tanlo     the    decree    has   been 
executed.     To    take   steps,   therefore,     to   acquire     those  fruits 
cannot   logically  be   regarded    as  a   step  towards   executing   the 
decree,    for   exhypothesi   the   decree   must   have  been    executed 
(in  whole   or  in  part   as  the   case   may  be)    before  those   fruits, 
whether   in    whole   or   in    part,   can    be    acquired,    whereas   the 
expression  "  step  in   aid  of  execution"  must   clearly    mean    that 
the   decree    has    not   been  executed    when    that    step    is   taken. 
In    the    case   before   us    we    mu4    accordingly    hold,   upon    our 
view 'of  the    law,     that    the    application    fo"   execution    made 
by    the    decree-holder  on  the   24th  June    1907    was   birred    by 
limitation.     We,  the.  efore,  accept    this   application   for   revision, 
and    setting  as:de  the  order    of  the    District   Judge,    we  restoie 
that   of    the    Mansif,    which    rejected    the    decree-holder's    said 
application  for  execution. 

Respondents  must  pay  costs  throughout. 
Before  concluding  we  would  impress  on  the  District  Judge 
the  fact  that  he  is  bound  in  all  cases  to  follow  the  rulings  of 
this  Court  quite  irrespectively  of  any  conflict  of  authority  that 
there  may  be  between  those  rulings  and  the  decisions  of  other 
Hio-h  Courts  and  of  any  views  which  he  may  h.mself  enter- 
tain as  to  the  equities  of  the  case  with  which  he  is  dealing. 
In  the  unseat  case  the  District  Judge  deliberately  refused  to 
follow  the  decisions  of  this  Court  and  based  his  order  upon 
certain  rulings  of  the  High  Courts  of  Madras,  Bombay  and 
Allahabad,  which  were  admittedly  at  variance  with  the  report- 
ed  decisions  of  this  Court,  Inj£  acting  he  was  guilty  of 
grave  disrespect  to  the  Court   to  which  he  is  subordinate. 

Application  allowed. 
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No-  104- 

Before  Mr.  Justice  Chatterji  c.I.E 

SECRETARY  OF  STATE  FOR  INDIA  IN  COCJCiNL,- 

(PLAtNTJFF),  — PETITIONER.  ) 

Versus  >  Revision  Side. 

SURJU  DAS,-(DefE.xdant),- RESPONDENT.  ' 

Civil  Revision  No.  760  of  1908. 

8rt  in   forma   pmpens-Compromise-Withdrawal  of  suit-Failure   {. 
the  suit -Payment  of  court-!. ees—Cn-HP-       >  ,IU"    '" 

jwitjees     Lnil  Procedure  Code,    \8S2.   Section  H2. 

Bel,!,  that  if  a  plaintiff  who  had  been  nermittoj  .„ 
tab.  Cod,      88  "L;     I'S    ra,"ne  "'  te"«    "2  »"'»  «vil 

»-  .-,-  i.^rr.ri'is.rr  r. ::::,;'""" - 

Peiitionfm    ™™i°n  of  the  order  of  Sardar    Wain    Oauhar, 
District  Judge,  Gurgaon,  dat  [907 

Turner,    Govt.    Advocate,  for  petitioner. 

Gobind  Ram,  for  respondent. 

The  judgment  of  the  learned  judge  was  as  followa:- 

Chattel,  .I._m,,  Gobi„d  Ram  objects  that  the  Financial  8th  June  190S. 
Oommi«.oner  ha,  no  status  to  authorize  the  Government 
Advocate  to  file  this  application,  but  he  quotes  no  authority, 
and  it  is  well  known  that  the  Financial  Commissions  ha,  under 
the  Government  rules,  full  anthority  over  litigation  in'  which 
Government  is  concerned.  Anyhow  the  right  of  the  Govern- 
ment Advocate  to  represent  the  Secretary  of  Si  ifo  cannot  ho 
questioned.     The  objection  is  overruled. 

The  suit  was  withdrawn  under  a.  compromise,  by  which 
the  plaintiff  received  a  money  allowance  personally  as  a  chela 
of  the  deceased  Mahant.  As  he  gave  up  his  claim  to  the  gaddi 
wbich  was  the  subject  of  the  suit,  the  suit  must  be  deemed  to 
have  failed  within  the  meaning  of  Section  412,  Civil  Procedure 
Code.  It  did  not  succeed  in  attaining  jts  object,  and  it  is 
immaterial  whether  the  plaintifl  voluntarily  gave  it  up  or  lost 
it  by  the  decision  of  the  Court.  The  Full  Bench  judgment  of 
Hie  Bombay  II  W(1)^ 

appears    to   be    exactly     in    point,  and   overrules  the  previous 
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oases  on  which  the  order  of  the    Liw*  Court  iib»wd.     I  have 
no  difficulty  in  following  this  rnling. 

It  appears  that  the  original  order  was  passed  on  17  th  April 
1906,  and  the  application  on  behalf  of  the  Collector  was  not 
made  till  20th  April,  1907  which  was  disposed  of  adversely  to 
him  by  the  order  of  30th  August  1907,  now  under  revision. 
This  application  was  not  filed  till  31st  March  1908,  and  the 
first  order  is  not  mentioned  in  it  as  sought  to  be  set  as.de. 
This  is,  however,  a  minor  defect,  and  the  learned  Government 
Advocate  says  the  object  is  to  get  all  the  adverse  orders  set 
aside.  The  delay  is  explained  on  the  ground  that  the  case  is 
a  Government  case,  which  is  not  undertaken  without  dm  de- 
liberation by  the  responsible  olkws  concerned.  These  objec- 
tions therefore  are  not  fatal. 

It  is  pointed  out  that  the  previous  rulings  were  in  respon- 
dent's (plaintiff's)  favour,  and  he  did  not  therefore  prov.de  for 
his  costs,  including  court-fee  payable  to  Government,  m  the 
compromise,  and  that  he  would  be  pat  to  great  straits  if  he 
has  to  make  good  the  amount  from  his  allowance.  I  cannot, 
however,  go  into  this  question.  There  is  hardship  no  doubt, 
and  it  should  be  brought  to  the  notice  of  Government.  Poss.b- 
ly  the  object  of  this  application  is  more  to  hive  the  law  laid 
down  by  the  Lower  Court  set  right,  and  the  position  of  Govern- 
ment  in  cases  of  this  kind  cleared  up,  than  to  realize  the 
amount  due  from  plaintiff,  but  this  a  matter  ent.relv  .n  the 
hands  of  the  authorities. 

I  aoeeot  the  application  and  declare  that  plaintiff  is  liable 
to  pay  the  court-fee  leviable  on  his  plaint  Rs.  713,  which  are 
to  be  realized  from    him. 

Under  the  peculiar  circumstances  of  the  case  I  allow  no 
costs. 

Application  allowed. 


Appellatee  Sidb. 


Septk.  1908.  ]  CIVIL  JUDGMENTS-No.  105.  4g7 

No  105- 

Before  Sir  William  Clark,  Kt.  Chief  Judge,  and  Mr.    Justict 

Chatterji,  CLE. 

KHEMBO  AND  OTHERS,— (Plaixtui.s) -APPELLANTS       - 

Versus 

THE  SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL, 

—(Defendant),—  RESPONDENT. 

Civil  Appeal  No.  1272  of  1907. 

Act  of  State— Act   done  in  exercise  of  sovereign  power: — Jurisdiction  of 

CM  Court,. 

Plaintiffs  purchased  certain  standing  trees  in  Ghond  State  from 
the  Rana  of  Ghond.  They  felled  the  trees  and  brought  over  the  timber 
to  Sanjoli,  a  village  in  the  Koti  [State.  The  Superintendent  of  Hill 
States  acting  under  the  authority  of  Rule  8  of  the  Rules  regarding  the 
conservancy  of  forests  in  the'Simla  Hill  States  which  had  been  sanctioned 
by  the  Punjab  Government  on  5th  February  1904,  confiscated  the  timber, 
it  not  having  been  marked  by  the  State  Forest  Official  with  the  - 
hammer-mark  as  required  by  the:  said  rule,  and  sold  it  by  auction  for 
Bs.  5,115.  Thereupon  the  plaintiff  sued  in  the  Court  of  the  District 
Judge  of  Simla  for  the  restitution  of  the  timber  or  for  its  value. 

Held,  that  the  act  complained  of  having  been  passed  by  the  Superin- 
tendent of  the  Hill  States  in  his  political  capacity  in  respect  of  the 
property  of  a  foreign  State  in  foreign  territory  was  an  act  of  State,  and  as  such 
was  not  liable  to  be  questioned  in  a  Municipal  Court  in  British 
India. 

The  fact  that  an  act  of  State  directed  towards  a  foreign  State  and 
done  in  foreign  territory  affected  indirectly  a  subject  of  the  Stato 
doing  the  act   did  not  prevent   that   act  .'from   being  ^an   act   of  State. 

First    appeal  from    the  decree  of  W.  Malan,  E^uire,  Dittrict 

Judge,  Simla,  dated  hth  Auytist,  1907. 
Dwarka  Das,  for  appellants. 
Turner,  Government  Advocate,  for  respondent. 
The  judgment  of  the  Court  was  delivored  by— 
Cube,  C.  J. -Plaintiffs,   British  Indian  subjects,  residing  in 
Simla,  sue  the  Secretary  of  State  for  India  for  Re.  5,7o9,  the  vdue'2"'"'  M<"J  1%8' 
of   certain    timber   purchased    by  them  from  the  Rnnaof  Ghond, 
and  confiscated  by  order  of  the  Supertendent,  Hill  States   while 
it  was  n  Sanjoli  within  the  limits  of  the  Koti  State,  preparatory  to 
being  brought  into  Simla.     1  ho  District  Judge  has  dismissed  tho 
suit  holding  the  confiscation  to  be  an  act  of  State  and  not  comiDg 
withiD  the  jurisdiction  of  the  Civil  Courts. 
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This  decision  is  challenged  on  appeal,  mid  it  is  argued 
that  the  confiscation  was  not  an  act,  of  State,  that  it  was 
neither  sanctioned  nor  ratified  by  the  State,  and  that  there 
can  be  no  act  of  State  against  a  subject  rf  the  State  doing  the 
act. 

The  States  of  Ghond  and  Koti  are  Hill  States  not  in- 
cluded in  Biitish  Indian  terrirory,  and  under  the  superin- 
tendence of  the  Superintendent,  Hill  States,  who  is  also  the 
Deputy  Commissioner  of  Simla. 

The  Punjab  Government  in  their  letter  No.  125  of  5th 
February  1  904,  to  the  Superintendent,  Hill  States,  sanctioned 
certain  rules  regarding  the  cono?rvancy  of  forests  in  the  Simla 
Hill  States. 

Under  these  rules  the  sanction  of  the  Forest  Officer  was 
necessary  to  the  felling  of  trees,  and  all  trees,  before  being 
removed  from  the  forest,  were  to  be  marked  with  the  State 
sale  hammer-mark,  any  trees  removed  without  such  mark 
were  made  liable  to  confiscation. 

It  is  not  expressly  staled  in  the  rule  who  was  to  confiscate 
the  timber,  but  wc  think  it  may  bo  inferred  from  the  rules 
that  this  was  to  be  done  by  the  Superintendent  of  the 
Hill  States. 

In  these  matters  the  Punjab  Government  reproscnt  the 
Secretary  of  State  for  ludia,  and  we  think  that  under  tho 
rules  the  confiscation  by  the  Superintendent  of  Hill  States  was 
authorized  by  the  Secretary  of  State. 

Even  if  that  were  not  the  case,  the  Secretary  of  State 
by  defending  his  action  in  this  suit  must  be  held  to  have 
ratified  his  act.  This  view  wa3  taken  by  the  Privy  Council 
in  Secretary  of   State  versus  Kamachee  Boye   Sohaba  (}). 

With  reference,  therefore,  to  sanction  and  ratification 
of  the  act  of  the  Superintendent,  Hill  States,  we  think  that 
there  is  no  defect. 

The  proposition  that  tho  control  and  authority  exercised 
by  the  Government  of  India  as  the  paramount  power  over 
Native  States  is  outside  the  jurisdiction  of  Municipal  Courts 
is  established  by  a  long  series  of  authorities.  The  leading  case 
is  the  case  referred  to  above. 
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The  law  is  well  stated  by  Batty,  J,  in  Jehangir  Manekji 
v.Secretarg  of  State  (>),  and  ample  authority  is  there  quoted 
for  his  view.     He  states  :— 

"  The  test  whether  an  act  is  or  is  not  an  act  of  State  excluding 
ttejururf ^on  of  the  Courts,  is  not  whether  it  is  capable  of 
he  j  egally  performed  only  by  persons  specially  empowered 
ir i  tha  behalf  as  authorized  by  the  law  to  perform  specific 
act  0f  Government,  but  whether  it  is  an  act  of  State 
in  those  external  relation,,  which  Municipal  or  positive  law 
addressed  by  pohtiea.  superiors  to  political  inferiors  does 
not  profess  to  regulate.  An  act  of  State  in  respect  of  which 
the    junsd^on   of   the    Courts    is     barred,  must    be  an   a 

we  accept  as  a  sound  proposition  of  law 

«.  -*-. »- .«* i»d,™l,;i:;,i<::.:id.:^  to*rf" 
-::;i1i:;r(:,:;:r;,;:i:1j;:trf'7',rsrGb°"dsi-te 
mm  «,„  oMhe  ,cl,„J'dhr„:b;::,2.aI: 

/rem  tains  «n  act  o(  State.  *0' 

...  Tl.IiJ^'P   "-    """""•    C~l.   ""•  ■»  tab. 

0)  G  Bom.  £.  R    iQi  *.    ,  „ 


CIVIL  JUDGMENT8-K0.  105.  I  Kboow> 


Di  Oudh,  sued  the  Secretary  of  State  for  these  debts  after  the 
annexation  of  Oudh, and  it  was  held  that  as  the  anoexahon 
was  an  act  of  the  State,  the  suit  would  not  lie. 

We  hold  that  the  confiscation  was  the  act  of  the  Superin- 
tendent, Hill  States,  acting  in  his  political  capacity  in  respect 
of  a  property  of  a  foreign  State  ,  was  done  in  foreign  territory  ; 
and  the  mere  fact  that  plaintiff,  a  British  subject,  acquired  an 
interest  in  that  property,  does  not  take  the  act  out  of  the  category 
of  an  act  of  State. 

We  are  therefore  of  opinion  that  it  is  not  open  to  plaintiffs 
to  contest  the  act  of  State  as  not  being  an  act  of  State  on  the 
ground  that  it  affecred  him,  an  Indian  British  subject,  the 
act  of  State  not  being  directed  a  ain-t  him,  but  against  the 
State  of  Ghond,  and  only  involving  him  incidentally  mite 
consequence. 

Plaintiffs'  suit  is  thus  barred  as  not  coming  within  the  Muni- 
cipal Law,  which  governs  the  relations  between  him  and  the 
Government  of  India. 

The  claim  wonld  also  otherwise  be  barred  under  Private  In- 
ternational Law. 

In  Chapter  XI  on  Torts  of  Westlake's  Private  International 
W  page  258,  as  also  in  Rattigan's  on  the  same  subject,  at 
pie'  152  it  is  laid  down  as  settled  law  that  the  I«  fon  and 
2  le  r  lei  deUcte  commissi  must  concur  that  an  act  or  commission 
1  y  be  deemed  tortious.  The  tort  in  this  case  was  comm,- 
Koti  SUte,  and  no  action  would  lie  there  for  such  act  against  *, 
Government  of  India. 

We  dismiss  the  appeal  with  costs. 


Appeal  dismissi 
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No.  106. 

Before  Mr.  Justice  Rattigan. 

GHULLA  SINGH,— (Plaintiff),— PETITIONER, 

Versus 

SUNDAR  SINGH  AND  ANOTHER,-(DEFendantS),- 

RRSPONDBNTS. 

Civil  Revision  No.  1721  of  1907. 

Revision-  Omission  of  Court  to  consider  all  the  material,  on  the  record— 
Gross  and  palpable  errors-Material  irregularity -PwnJao  Courts  Act,  18Si 
Section  70  (a).  ' 

Mere  error  in  law  or  wrong  interpretation  of  a  document  dnes  not  neces- 
sarily constitute  a  ground  upon  which  the  Chief  Court  can  interfere  in  revi- 
sion under  Section  70  (a)  0f  the  Punjab  Courts  Act,  1884,  but  where  a  Court 
ignores  important  documentary  evidence  or  places  upon  it  a  perversely 
erroneous  interpretation,  it  acts  with  material  irregularity  within  the  meaning 
of  the  section,  and  its  order  is  consequently  subject  to  revision. 
Application  for  revision  of  the  decree  of  Lata  M,d  Raj,  Addi. 
HonalDimsionalJudge,  Arm-its  tr  Division,  dated  I6tk  March. 
1907. 

Moti  Ram,  for  petitioner. 

Lai  Cband,  for  respondents. 

The  ju  Igment  of  the  learned  Judge  was  hS  follows  :- 

RiTKQAS  J.-Mr.  Lai  Ohand  raises  a  preliminary  objection  8th  April  190S. 
tbat  there  .s  in  this  case  no  ground  for  entertaining  an  applica- 
tion for  revision.  Admittedly  clause  (i)  of  Section  70  of  the 
Punjab  Courts  Act,  as  amended,  bas  no  application,  and  the 
earned  pleader  contends  that  the  petition  was  admitted  to 
bearing  merely  on  the  question  as  to  the  proper  construction  of 
the  two  documents  relied  npon  by  the  plaintiff,  and  that  a 
question  of  this  kind  is  inadmissible  for  the  purposes  of  clause 
(*)  of  the  said  section,  inasmuch  as  the  fact  tbat  a  Lower  Court 
has  erroneously  interpreted  a  certain  document  does  not  amount 
to  a  material  irregularity.  For  the  appellants  Mr.  Moti  F,,l 
concedes  tbat  a  mere  wrong  intPrpletetion  of  a  document  wonld 
not  justify  interference  by  this  Court  on  the  revision  side,  and  he 
nnreservedly  accepts    as  correct  the  rnlings    relied    upon  by    Mr 

Lai   Cband   („,.     Sadhu    E v.     .!/,.,,.  ,       , 

Pa'"U    U" Kani   »•    J'"'"'''    Bagdes  (*)  and    Budha   Mai  v. 

Oulab^)).  But  according  to  Mr.  Moti  Lai  (here  is  in  the 
present  case  something  far  more  irregnlar  than  a  mere  erroneous 
contraction  of  a  document.    He  urge*  .1,,.  the  DivisionalJadge 

O  66  P.  B.,  1898  7 

O  36  P.  B.,  1899.  '    * 
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has  practically  ignored  the  two  documents  in  question  (namely, 
the  murasla  of  1859  and  the  ikrarnama  of  the  29th  January 
1896),  and  that  in  any  case  the  interpretation  put  upon  these 
documents  is  so  obviously  wrong  that  the  only  inference  that 
can  be  drawn  is  that  the  Divisional  Judge  did  not  attempt 
to  apply  his  judicial  mind  to  a  proper  understanding  of  them. 
Mr.  MotiLal  further  points  out  in  support  of  his  contention 
that  the  Divisional  Judge  did  not  seriously  attempt  to  deal 
properly  with  this  case  ;  that  that  learned  Judge  has  in  one  line 
and  without  assigning  any  reason  whatever  held,  contra.y  to 
the  finding  of  the  Court  of  first  instance,  that  plaintiff's  suit 
has  not  been  proved  to  be  within  time. 

I  have   duly  considered  the  arguments  of  the  learned  plead- 
ers,   and   my    conclusion  is  that  Mr.    Moti  Lai  has    substantially 
established    his    contentions.     As  I  have  remarked,    the  plaintiff 
relies  strongly    in  support   of   his    claim    npou(l)    the  murasla 
executed  by    Sardar  Mangal  Singh    in  1859,    and  (2)    the  ikrar- 
nama  executed  by  the  pujaris  and   Sardar  GurditSmgh  in  1896. 
The  learned   Divisional  Judge  has,  in  the  most  cursory   manner, 
disposed  of  these  two  very    important   documents.      As   regards 
the    former   he  observes :-"  The   murarta   gives  the      h: story  of 
"  the  plot   in  suit,    from  which   it  appears   that  after   the  over- 
»  throw   of  the   Ramghaiian   misl  by  Maharaja    Ranjit   Singh, 
"  the  land  in  suit    was    used    as   an   encamping  ground  by   the 
'«  troopers  of  the  Maharaja.    This  murasla  goes  to  prove  that  the 
"land    in  suit    was  not    then  in    possession  of    the    membeis   o: 
"the  family    of  Ramgharians.     It  ceased,  therefore,  to    be    th< 
«  joint  property   of    the   Ramgharians."     This   is    a   very   our 
Bided   construction   of    this   document,    and    the   learned  Judj 
completely  ignores   the  fact  that  at  the    conclusion   of  the  doer 
ment  Sardar  Mangal  Singh   admits    (and  this   too  in  18o9)  that 
Sardar  Jodh    Singh    and  Sardar  Jassa  Singh  (the   ancestor 
plaintiff)  was  qua   this  property,    a  common   ancestor,  and  | 
the  samadhs  (or  cenotaphs)  of  these  and  other  ancestors  exist 
on  the  land  in  question.     This  part   of  the   document  is  eutirelj 
lost  sight  of    by  the   Divisional  Judge,  but  it  is    clearly   a  mos 
important  admission  on  the  part  of   Sardar  Mangal   Singh,  and 
was  made  at  a  time  when,  according  to  the  defendants,  the  lane 
in    question   had   already    been   reclaimed   by     Sardar    Mange 
Singh,  after  confiscation    by  Maharaja   Ranjit  Singh.     In  185 
a  ooording  to  defendant's  present  contention,  the  land   had  realrj 
b  ecome  the  separate  property  of   Sardar  Mangal  Singh  and   bis 
branch  of   the   family.     If  so,  why  this  reference  to  Sarda" 
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.  Jodh  Singh  and  Jassa  Singh  and  their  samath  ?  To  this 
question  the  Divisional  Judge  gives  no  answer,  and  it  is  idle  to 
say,  in  view  of  the  above  admission,  that  the  land  had  ceased 
to  be  joint  property  after  its  confiscation  by  the  Sikh  Govern- 
ment. 

Bat  the  learned   Judges'  interpretation  of    the  ikramama  of 
the  29th  January  1896  is  still  more   surprising.     This  document 
which,  as  I  have   already    stated,  was   executed  by    the  pujaris 
and  Sardar    Gurdit   Singh,  provides  that  the  Sardar  and   other 
collaterals  of  his  family    («,„  digar  mutallikan  yak  jaddi  khan- 
dan  Sardar  Sahib  mausuf)  have  the  right  to  use  the  land  accord- 
ing to  established  practice.     The  Divisional   Judge   holds  that 
this  agreement    does  not  help  the  plaintiff's  case,  because  (1)   it 
was   not   executed  in  favour  of  plaintiff   or  hie  father,   and  (2) 
tlwro  is  no  mention  made  in    it  of  the  fact    that  the  land  in  suit 
was  owned   or  occupied   or  used    by    the  plaintiff  or   his  father. 
Ihe  learned  Judge  here  again  does  not   attempt  to  explain    what 
he  understands    by  the    words    wa  digar    vmttallikan  yak  jaddi 
khandan    Sardar    Sahib  mausuf.     Obviously,    and  I  might    add 
admittedly,  the    plaintiff  is   one   of   the   yak  jaadi  khandan  of 
the   Sardar  referred  to,  and    the  Agreement   is    that   the    land  is 
to  be    used  by    all    such   according  to   the   established    practice. 
The  inference  obviously  is  that  all  such  yak  jaddi  have  the  right 
to  use  this  land    accoiding    to  custom.     Mr.    Lai  Chand   seeing 
this  difficulty  contended  that  the  meaning  of   the  words   in  their 
ordinary  and  literal  signification  must  be  wrong,  because  there  are 
other  members  of  the  family  who  do  not  claim  the  rights  to  which 
plaintiff  asserts  that  he  is  entitled.  He  argues  that  for  this  reason 
the  usual  meaning  of  the  words  must  not  be  here  accepted.     I  con- 
fess I  am  unable  to  follow  this   argument.     Because   some  other 
members  of  the   family    may  not   choose  to   assert  their  rights 
it  does  not  follow  that  plaintiff   has  not  the  right  which,  accord- 
ing to    the  plain    and  ordinary  interpretation   of  the   document, 
he  admittedly  possesses.     To  my  mind    to  say  that  the  document 
docs  not    mention   the   fact  that    plaintiff   or   his   father    owned 
or  occupied  or  used  this    land,  and    that  therefore   the   plaintiff 
cannot  rely    upon    it,    savours   of    very    special    pleading.     The 
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document  in  express  terms  refers  only  to  the  Sardar  (Gu.dit 
S.ngh)  by  name,  but  it  clearly  also  includes  all  persons  who 
can  claim  to  be  yak  jaddi  of  the  Sardar's  family,  and  under 
this  designation  the  plaintiff  undoubtedly  falls. 

I  accordingly  hold  that  the  Lower  Appellate  Court  has  so 
completely  ignored  the  terms  of  these   two  doouments,  or  a*  all 
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events  has  placed  upon  them  an  interpretation  so  perversely 
erroneous  that  this  Court  is  fully  justified  in  considering 
this  application  on  the  revision  side.  The  case  reported  as 
Ghuni  Lai  v.  Mehr  Chand  (*)   supports  my  view. 

Note.— The  rest  of  the  judgment  is  not  material  for  the  purposes  of  this 
report. — Ed. 

No.  L07- 
Before  Mr.  Justice  Eattigan. 
I  JIWANI,— (Defendant),— APPELLANT, 

Versus 

LABHU  RAM-  (Plaintiff) -RESPONDENT. 

Civil  Appeal  No.  436  of  1908. 

Beceiver-Appointment  of  receiver-Suit  by    a    reversioner    against  a 

tenant  for   life— Mismanagement   and    loaste-Givil   Procedure    Code,    1882, 

Section  503. 

Held  that  the  appointment  of  a  receiver  is  not  a  matter  of  course,  but  a 
matter  of  discretion,  which  must  be  reasonable  and  should  be  exercised 
with  the  greatest  care  and  caution  on  a  view  of  the  whole  circumstances  of 
the  case  connected  with  the  right  which  is  asserted  and  has  to  be  established 
and  not  merely  the  circumstances  which  might  make  the  appointment  expedi- 
ent for  the  protection  of  the  property. 

As  a  rule  receiver  should  not  be  appointed  in  regard  to  property  in 
session  of  a  tenant  for  life  unless  gross  mismanagement  and  waste  on 
part  of  the  defendant  is  made  out. 

Miscellaneous  first  appeal  from  the   order  i.f  Captain    G.  B. 
Sanford,  District  Judge,  Ferozepore,  dated  27th  March  1908. 
Shadi  Lai,  for  appellant. 
Bhagwan  Das,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  :  — 

23rd  U*u  lq08.  Rattigan,  J.~One  Sanwan  Mai    died  in  or   about  the   year 

1906,  leaviDg  a  large  and  valuable  estate,  which  thereupon 
came  into  the  possession  of  his  widow,  Mussammat  Jiwani,  a 
young  woman  said  to  be  about  28  or  29  years  of  ae;e. 

On  the  25th  March  1908  Labhu  Ram  instituted  a  suit  in 
the  Court  of  the  District  Judge,  Ferozepore,  alleging  himself 
to  be  the  reversionary  heir  of  Sanwan  Mai  and  entitled  to  the 
latter's  property  after  the  death  of  the  said  widow,  who  was 
admitted   to   be    entitled   to  possession    on   the   usual   widow  ■ 

(l)  29  P.  B.,  1906. 
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tenure  for  life.  The  plaiut  then  recites  that  Sanwan  Mai  left 
property  to  the  extent  of  about  5  Ucs  of  rupees  in  value,  and 
proceeds  as  follows  : — 

"  The  defendant  is  a  young  woman  nged  about  28  years, 
"  and  was  married  by  the  deceased  in  his  old  age.  Since  the 
"  time  she  has  got  possession  of  the  property,  she  has  been 
"distributing  cash  to  several  persons,  so-ue  of  them  being  her 
"  relatives,  with  a  view  to  injure  the  plaintiff.  In  this  way 
"  she  has  been  destroying  the  moveable  property  left  by  her 
"  husband,  so  that  there  may  be  left  nothing  for  the  reversionary 
"  heirs  after  her  death.  During  this  short  period  she  has 
"  already  destroyed  Rs.  80,000  out  of  the  property  left  by  the 
"  deceased,  and  this  without  any  right.  She  will  leave  nothing 
"  of  it,  unless  she  is  stopped."  The  plaintiff  accordingly  prayed 
for  a  perpetual  injunction  and  the  appointment  of  a  receiver. 
The  plaint  was  accompanied  by  an  affidavit,  which,  however, 
is  in  the  vaguest  terms  and  merely  asserts  that  the  plaintiff 
is  afraid  that  the  property  will  be  wasted.  On  the  very  day  that 
the  plaint  teas  filed,  the  District  Judge  passed  an  order  appoint- 
ing the  Mnnsif  of  Zira  to  he  receiver  of  all  the  moveable 
property  left  by  the  deceased,  Sanwan  Mai,  and  directed 
that  the  same  should  be  removed  from  the  custody  of  Mussam- 
roat  Jiwani.  After  making  provision  for  the  lady's  maintenance, 
etc.,  the  order  concludes  :  "  The  plaintiff  will  take  this  order 
"to  the  receiver  by  hand  for  execution."  The  plaintiff  did  so, 
and  on  the  26th  March  the  receiver  sent  the  following  tele- 
pram  to  the  District  Judge  :— "  I  appointed  official  receiver 
"  in  Labhu  Ram  v.  Jiwani  case.  Doors  are  locked.  Can  I 
"break  locks  to  see  and  get  property,  if  any,  where  Jiwani 
"  resides  F  Bholi  claims  it  her  property.  She  no  party  to 
"  anit  and  resides  there." 

Half  an  hour  after  the  despatch  of  this  telegram,  which 
was  sent  off  at  3-23  p.m.,  Musaammat  Jiwani  also  telegraphed 
to  the  District  Judge  as  follows  : — 

"Please  hear  our  pleader  before  passing  orders  in  the 
"telegram  of  Munsif,  Zira.  The  procedure  adopted  by  Labhu 
"  Ram  is  illegal  and  is  not  supported  by  rulings.  Please 
"  fiee  O'Kinealy's  Civil  Procedure  Code,  page  751,  paragraph  4, 
"  line  11th." 

To  this  latter  telegram  the  District  Judge  vouchsafed  no 
reply,  but  in  answer  to  the  Munsif's,  he  telegraphed,  "  your 
"  telegram  to-day.  Take  two  respectable»men  of  position  and 
"  with  them  break  lock  and  make  list  of  property,  and  place 
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"  in  charge  of  some  wealthy  man  and  reliable  relation  of 
"  Sanwan  Mai  till  farther  orders."  This  telegram  was  des- 
patched at  18-45  p.m.,  i.e.,  after  sunset,  with  the  resalt 
that  the  looks  of  the  house  were  broken  open  that  same 
evening. 

On  the  27th  March  Mussaramat  Jiwani  applied  to  the 
District  Judge,  praying  for  a  review  of  his  order,  dated  the 
25th,  but  her  application  was  rejected  . 

She  has  now  appealed  to  this  Court,  and  I  have  heard 
arguments  on  her  behalf  and  ou  behalf  of  the  plaintiff.  In 
my  opinion  the  action  of  the  District  Judg;e  has  been  most 
injudicious  and  hasty  throughout  these  proceedings.  He 
apparently  of  opinion  that  the  appointment  of  a  receiver 
under  .Section  503,  Civil  Procedure  Code,  is  a  matter  of 
course  whenever  a  plaiutiff  chooses  to  allege  that  the  defend- 
ant is,  or  has  beon,  wasting  the  property.  In  the  preseut 
case  at  the  time  when  he  passed  his  order,  the  District  Judge 
had  merely  a  one-sided  statement  of  the  facts  before  him  and 
an  affidavit  which  gave  no  details,  but  merely  expressed  an 
apprehension  of  future  loss.  Moreover,  though  the  plaintiff 
may  be  the  next  reversionary  heir,  his  status  as  such  is 
not  so  prima)  facie  clear  that  the  Court  should  have  forth- 
with acceded  to  his  prayer,  without  allowing  the  other  side 
an  opportunity  to  reply  to  his  allegations.  He  is  the  brother's 
daughter's  son  of  Sanwan  Mai,  and  it  is  alleged  that  there 
are  several  persons  living  far  more  nearly  related  to  the  deceased 
than  he  is 

The  principles  which  should  guide  the  courts  in  these  matters 
are  clearly  laid  down  in  Srimati  Frosonomoyi  Devi  v-  Beni  Madhab 
Bai  (}).  "The  Judge  below,"  observe  the  learned  Judges  "  e 
"  gather  from  the  terms  of  his  order,  appears  to  have  thought 
"  that  the  powers  conferred  by  Section  503  of  the  Code  are  to  be 
"  exercised  pretty  much  as  a  matter  of  course,  and  because 
"  it  could  do  no  harm  to  appoint  a  receiver,  there  was  no 
"objection  to  his  acceding  to  the  application  of  the  plaintiff. 
"  If  this  was  his  opinion  we  must  say  at  once  most  emphatically 
"  that  it  was  an  erroneous  one.  The  discretion  given  by 
"  Section  503  of  the  Code  to  the  High  and  District  Cour 
"  alone,  be  it  observed,  is  one  that  should  be  used  with  the 
"  greatest  care  and  caution.  Because  a  plaintiff  iu  his  plaint 
"  makes  violent  and  wholesale  charges  of  waste  and  malver- 
"  sation  against  a  defendant  in  possession  of  property  as 
"""  ~  "         (')  I.  L.  R„  V  All.,  561. 
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"  executrix  under  a  will  or  as  the  tenant  for  life,  and  upoa 
"this  his!  Kyi.,  f.rireowir  t»  b>  apooiifced,  it  is  not  a 
"necessary  oon.eqaen-e  that  such  appointment  shmld  be  made. 

"If  any  such  doctrine  or  principle  were  to  be  recognized, 
"Section    503,  instead   of  serving   the  useful  purpose  for   which 

'  it  was  framed,  would  give  unscrupulous  and  rancorous  liti- 
"  gants  an  engine  for  the  most  unjustifiable  interference  with 
"  the  rights  of  property  under  the  pretence  and  protection  of  legal 
"  sanction."  The  learned  Judges  then  go  on  to  point  out 
that  "  to  intrude  such  an  official  (i.e.,  a  receiver)  into 
«'  the  house  of  their  mother,  a  Hindu  lady,  could  only  be 
»  regarded  as  an  insult  and  degradation,  and  no  Court,  in  our 
*  opinion,  should  countenance  such  a  proceeding,  except  upon  the 
"  clearest  and  most  convincing  grounds." 

Again  in  Sidheswari  Dabi  v.  Abhayeswari  Dabi  ('),  at 
page  %£i,  the  High  Court  of  Calcutta  has  remarked  that 
though  Section  503  of  the  Code  gives  a  wide  power  to  the 
Conrt,  that  power  must  be  exercised  with  a  sound  discretion 
on  a  vow  of  the  whole  circumstances  of  the  case,  not  merely 
the  circumstances  which  might  make  the  appointment  ex- 
pedient for  the  protection  of  the  property,  but  all  the  circum- 
stances connected  with  the  right  which  is  asserted  and  has  to  be 
established. 

To  a  similar  purport  are  the  observations  of  this  Court 
in  Mussammat  Budhwanti  v.  Mussammat  Bishen  Eaur   (-). 

In  the  case  now  under  my  consideration  I  can  find  no 
justification  whatever  for  tho  procedure  adopted  by  the  Dis- 
trict Judge.  In  the  first  place  the  plaintiff  is  not  a  near 
agnatic  relation  of  the  deceased  ;  ho  may  of  course  prove  that 
he  is  the  reversionary  heir,  but  prima  facie  he  is  not  such 
an  heir  that  his  rights  of  succession  are  not  open  to  question. 
In  the  next  place,  the  lady  has  been  in  possession  for  some 
two  years.  Why,  then,  was  it  so  imperatively  necessary 
to  pass  the  order  under  Section  503  on  the  very  day  on 
which  the  plaint  was  filed  ?  And  why  was  it  still  further 
necessary  to  authorize  the  Munsif,  by  a  telegram  despatched 
net,  to  break  open  the  locks  of  the  lady's  house  that 
same  evening  P  This  was  a  most  indefensible  and  high- 
handed proceeding,  and  entailed  an  even  greater  amount  of 
discomfort,  inconvenience  and  disgrace,  to  the  lady  than  would 
have  a   similar    procejdiug   in    tue     dajtime.      Nor   does    this 
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arbitrary  action  on  the  District  Judge's  part  become  the  les 
censurable  in  view  of  the  appeal  which  the  lad, _  had ^ 
hira  by  means  of  the  telegram  which  she  despatched  to  h,m 
on  the  afternoon  of  the  26th  March.  She  begged  him  before 
passing  any  further  orders  to  hear  her  pleader,  but  fearing, 
no  doabt,  that  her  pleader  would  not  be  granted  an  interview, 
she  in  the  extremity  of  her  distress,  drew  the  District  Judge  s 
attention  to  certain  authorities  referred  to  in  O'Kinealy  s  Com- 
mentary   on   the    Civil    Procedure   Code.     It   is   greatly   to   be 

::;etteyd  *»**  1****^  ™  ^  ^^o^** 

consult  those  authorities  before  proceeding  to  pass  orders   to    the 
Munsif  to  break  open  the  locks. 

In  my  opinion  there  was  at  the  time  no  sufficient  mate rial 
befor  the  District  Judge  to  justify  his  order  o  he  25th  March 
appointing  a  receiver  under  Section  503  of  the  Code,  and  I 
therefore  cancel  that  order. 

The  appeal  is  accepted  with  costs. 


Appeal  allowed. 

No.  108- 

Before  Mr.  Justice  Battigan. 

PIRAN  D1TTA,— (Plain i iff),— PETITIONER, 

Versus 

Revision  Side.     <j  MANqAL  SINGH— (Defendant),— RESPONDENT. 

Civil  Revision  No.  589  of  1903. 

Stamp  J.cl,   1899,  Sections  12  (3),  ^-Cancellation   of  adhesive   stamp, 
.    ,     i  „-"      AJmisnion   of  document  by  Birst  Court— 

—"Any    other    effectual    manner    —Admission    oj 

Power  of  Appellate  Court  to  question  its  admissibility. 

Held    that  once  a  document  has  been  admitted  in  evidence  by  the  First 
Court  without  objection,  no  question  as  to  its  admissibility  can  be  raised  in 

h     U.  •   drawing  two  lines  across  the  face  of  an  adhesive  stamp    would 
be  an  Iclive  molol  cancellation  within  the  meaning  of  clause  3  of  Section 
J  2  of  the  Stamp  Act,  1899. 
Stilton  for  revision  of  the  order  of  Sheikh  Buhn-ud-din,  District 
Judge,  Sialkot,  dated  Vdth  December  1907. 
Mukerjee.  for  petitioner. 
Vishnu  Singh,  for  respondent. 
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The  judgment  of  the  learned  Judge  was  as  follows  :— 
Rattigan,  J.— Plaintiff  saes  for  recovery  of  Rs.  125  13th  June  II 
on  the  following  allegations,  vis.,  that  he  sold  a  certain  plot 
of  land  to  defendant  for  Rs.  700  by  a  registered  deed  of  sale, 
dated  29th  January  1906  ;  that  the  vendee  paid  off  a  prior 
mortgage  of  Rs.  509  and  paid  plaintiff  Rs.  50  in  cash  before 
the  Sub-Registrar  ;  that  the  registration  fees  amounted  to 
Rs.  16  ;  and  that  for  the  balance  (viz.,  Rs.  125)  the  defendant 
gave  plaintiff  a  promissory  note.  /Plaintiff  accordingly  sues  for 
the  recovery  of  this  amount.  In  reply  to  the  claim  the 
defendant  pleaded  that  the  land  which  he  had  purchased 
from  the  plaintiff  had  been  pre-empted  by  defendants  Nob. 
2  and  3  on  payment  of  a  sum  of  Rs.  575  only  ;  and  that 
for  the  balance  of  Rs.  125,  the  plaintiff  must  look  to  the 
pre-emptors    and    not    to    him. 

The  promissory  note  upon  which  the  plaintiff  sued  was  filed 
with  the  plaint  and  was  admitted,  in  evidence  in  the  First 
Court    withont    demur   or    objectio^ 

It  was  accepted  and  treated  as  an  exhibit  in  the  case. 
Plaintiff's  claim  hiving  been  decreed  by  that  Court,  defendant 
flo.  I  appealed  to  the  District  Judge,  and  there  for  the 
first  time  objection  was  raised  that  the  stamp  on  the  promissory 
note  had  not  been  duly  cancelled  within  the  meaning  of 
Section  12  of  the  Indian  Stamp  Act,  1899,  and  that  consequently 
the  document  must  be  regardod  as  unstamped  and  therefore 
inadmissible  in  evidence.  The  District  Judge  upheld  this 
contention,  and  accepting  the  appeal  dismissed  the  plaintiff's 
suit.     Plaintiff  applies    for   revision   of   this    order. 

The  stamp  on  the  document  has  two  lines  drawn  across 
it,  and  the  District  Judge  holds  on  the  authority  of  VMhadrapa 
v.  Bhimaji  0),  that  the  drawing  of  these  two  lines  across 
the  face  of  the  document  does  not  amount  to  such  cancellation 
as  is  required  by  Section  12  of  the  Indian  Stamp  Act. 
The  District  Judge  also  refers  to  the  case  reported  at  page 
436  of  Bom.  L.  Rep.,  Vol.  VI,  but  he  was  apparently  unaware 
that  this  case  is  the  same  as  that  reported  in  I.  L.  R. 
XXVIII  Bom...  p.  432.  Speaking  with  every  respect  I  confess 
I  am  in  some  doubts  as  to  the  correctness  of  this  ruling. 
Under  Section  12  (3)  of  the  Act  "  the  person  required  by 
"sub-section  (1)  to  cancel  an  adhesive  stamp  may  cancel  it  by 
"  writing  on  or  across  the  stamp  his  name  or  initials  or  the  name 


(')  J.  L.  R.,XlVm  Bom.,  432. 
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•  ■*•  i.  nf  his  firm,  with  the  true  date  of  his  so  writing,  or  in 
^r  i     ^'manne,"     Now   if   a   person  is  illiterate 
an7clot    write    his     name,     he     can     effectually     s,gn     a 
document  hy   making   his   mark   thereon. 

Why  then  cannot  he  cancel  a  stamp  by  drawing  a 
cross  or  other  lines  across  its  face?  Postal  stampsare  now 
Ted  for  revenue  purposes,  and  I  believe  that  under  the 
^  es  oT  th  Post  Office  a  stamp  with  a  line  drawn  across 
t  reated  as   cancelled,   and    that  it  cannot  be   used  there- 

aft  r.  As  at  present  advised,  therefore,  I  am  inclined  to 
hold  hatthe  stamp  on  the  promissory  note  was  duly  cancelled, 
Jut  1  ind fit  unnecessary"  to  decide  this  point,  inasmuch  as 
I  raust  hold  that  the  objection  to  the  document's  l"*"-^ 
•n  evidence  could  not,  under  the  circumstances  of  this  case 
Tried  in   the   Appellate  Court,     such  objection  not   hav    g 

u  „  t„ken  in  the  Court  of  first  instance,  (Seot.on  36  of  the 
been    taken  in   t  ^  ^    ^ 

Act;  see   also   8   Mad.    ij   J,         >  y> 

Biwan   Lachman    Das   v.    DhoUn     Uas (    ,  9 

a  U.A  Das  ( 3 )  and  other  cases).  Section  bl  of  the  Act 
h  applicability,    because    in   this  case  the   Court  ot  firs 

£«2*  no ^x^j-JZJZLZ 

LTase  th  D^ict  Judge  had  no  power  in  appeal  to 
the    case,  unstamped  and  therefore  as  inadrais- 

rejecttheprom.ssoryno     as      s       P  ^  ^ 

Sibl6ind  I  Ise'  nnd  81^562,  Civil  Procedure  Code 
remand   the  case   un  determiuation    of   the   appeal 

t0  the    D-tr-t  Judgejor  ^    ^   ^^     ^ 

in  accordance    with    law. 
costs   to  be  costs  in  the  cause. 

Application  allowed. 


t    R    XXIV  Bom.,  360.  (s)  2  P.  B-> 

«^*-B-ZHJ)139P.  B,  1890. 
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No-  109- 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  and  Mr.  Justice 
Battigan. 

BHAGWAN  DAS,— (Plaintiff),— APPELLANT, 

Versus 

RAM  DAS,— (Defendant),— RES  PON  UENT. 

Civil  Appeal  No.  75  of  1908. 

Will — Legacy — Specific  or  demonstrative — Failure  of  funds  pointed 
out — Son-ademption  of  demonstrative  legacy — Succession  Act,  1865,  Sections 
137,  140. 

A  bequeathed  his  hereditary  jagirs  to  his  son,  and  directed  that  out 
of  the  income  of  those  jagirs  his  grandson  would  receive  from  the  legatee 
Rs.  1,000  a  year. 


Held  that  the  legacy  to  the  grandson  was  demonstrative,  and  as  such 
would  not  fail  merely  because  the  jagir  was  not  legally  chargeable  with 
such  payment. 

Demonstrative  legacies  do  not  fail  if  the  particular  fund,  though  in  exist- 
ence, could  not,  by  reason  of  some  provision  of  law   of  which  the  testator 
was  apparently  in  ignorance,  be  charged   with  the  payment  of  the  legacy  in 
question. 
Further  appeal  from  the  decree  of  W.  Ghevis,  Esquire,  Divisional 
Judge,  Sialkot  Division,  dated  28th  October  1907. 
Ishwar  Das,  for  appellaut. 
Ganpat  Rai,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Rattigan,  J. — The  facts  of  the  ease  and  the  details  of  the  Qth  June  1908. 
previous  litigation  between  the  parties  are  given  in  the  judg- 
ments of  the  Lower  Courts.  The  dispute  shortly  is  as  to  the 
proper  interpretation  of  clause  4  of  the  late  Rai  Mul  Singh's 
will.  The  deceased  died  in  1883,  leaving  a  son,  Ram  Das,  and 
a  grandson,  Bhagwau  Das,  the  latter  being  the  adopted  son 
of  Diwau  Chand,  the  deceased's  eldest  son.  Diwan  Chaud  pre- 
deceased his  father. 

Since  the  death  of,  Rai  Mul  Singh  there  has  been  mote  or 
less  protracted  litigation  between  Ram  Das  and  Bhagwan  Das 
with  reference  to  the  provisions  of  the  testator's  will,  and  • 
the  first  question  that  is  raised  in  the  present  case'is  whether 
the  p  lint  now  iuvjlvad  ia  or  is  not  res  judicata.  The  defend- 
ant clains  th*t  the  actual  qaestijn  now  in  issue  was  not 
directly  in   issue    in  the   former   cases,    though   incidentally   it 
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did  arise  in  the  coarse  of  those  proceedings.  The  plaintiff,  on 
the  other  haad,  maintains  that  the  point  was  definitely  and 
finally  determined  in  those  cases.  We  do  noo  find  it  necessary 
to  decide  this  question  as,  in  our  opinion,  plaintiff  mast 
succeed  upon  the  merits. 

The  fourth  clause  of  Rai  Mul  Singh's  will  runs  as 
follows  :— 

«  Babat  jagir  Raja  Teja  Singh  Sahib  wa  attia  Sarkar 
"  Gardun  wiqar  Englishia  bamujab  chhithi  Government  faisla 
«  ho  choka  hai  ke  banam  Barkhurdar  Ram  Das  kaim  hog.. 
"  Fas  Rs.  1,000  minjumla  hardo  jagbat  ba  tafsil  zail,  m.n- 
"  jumla  jagir  sarkarwala  Rs.  500  aar  minjumla  jagirs  Raja 
« Sahibwala  Rs.  500  Barkhurdar  Bhagwau  Das  Barkhurdar 
"  Ram  Das  so  pawega." 

The  question  we  have  to  determine  is  whether  this  annuity 
of  Rs.  1,000  per  annum  is  a  specific  legacy  or  a  demonstrative 
legacy,  and  the  point  is  one  of  great  important  to  the  plamtiff. 
He  has  obtained  a  decree  for  arrears  of  maintenance  again* 
the  defendant,  and  the  question  is  whether  he  can  execute 
this  decree  solely  against  the  jagir  or  against  the  defendant 
generally  in  respect  of  the  property  of  the  deceased  ,n  the 
fatter's  hand.  If,  as  the  learned  Divis.onalJudge  holds  the 
allowance  is  chargeable  on  the  jagir  income  alone  and  no 
decree  for  arrears  of  the  allowaace  can  be  passed  against  the 
other  property,  the  plaintiff  will  get  a  decree  which  must  be 
perfectly  useless  to  him  so  long  as  the  jagirs  remain  protected 
from  attachment  or  other  process. 

What  then  we  have  to  decide  is  whether  in  view  of  the 
fact  that  the  allowance  cannot  be  enforced  against  the  jagir 
income,  it  is  permissible  under  the  terms  of  the  will  to  enforce 
it  against  the  other  property  of  the  deceased  ?  After  giving 
the  matter  our  best  consideration,  we  are  of  opinion  that  it  was 
not  the  intention  of  the  testator  to  strictly  limit  the  allowance 
which  he  wished  to  make  to  Bhagwan  Das  to  the  jagir  income. 
He  obviously  desired  to  make  provision  for  his  deceased  son's 
adopted  son,  and  he  no  doubt  thought  that  the  safest  and 
surest  way  of  securing  this  allowance  would  be  to  provide  that 
it  should  be  paid  out  of  a  fund  which  could  not  be  alienated 
by  the  residuary  legale.  By  a  curious  irony  of  fate,  he  then 
selected  as  the  fund  primarily  liable  for  the  payment  of  the 
annuity,  a  fund  which  cannot,  as  the  law  now  stands,  be 
made    chargeable   with   such  payment.     But  as  it  is  impossible 
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to  get  the  allowance  out  of  this  fund,  plaintiff  who  was  clearly 
intended  to  got  the  allowance  at  all  events  i?,  we  think,  justi- 
fied iu  asking  for  a  decree  against  the  defendant  in  respect  of 
other  assets  of  the  testator  in  his  hands.  In  other  words,  we 
hold  the  annuity  to  be  a  "  demonstrative  legacy  "  within  the 
meaning  and  for  the  purposes  of  Sections  137  and  140  of  Act  X 
of  1865. 

These  provisions  are  not,  of  course,  strictly  applicable  to 
the  will  of  Rai  Mul  Singh,  and  we  merely  refer  to  them  as 
embodying  general  principles  of  law  applicable  to  wills  as  a 
whole.  For  it  is  a  general  rule  of  English  law  that  demon- 
strative legacies  will  not  fail,  although  the  particular  fund  out 
of  which  they  are  directed  to  be  paid,  be  called  in,  or  be  not 
in  existence  at  the  time  of  the  testator's  death  ;  but  will  then 
be  payable  out  of  the  general  assets,  Vickers  v.  Pound  (l).  The 
rule  is,  we  think,  the  same  if  the  particular  fund,  though  in 
existence,  cannot,  by  reason  of  some  provision  of  law  of  which 
the  testator  wis  appireutly  in  ignorance,  be  charged  with 
the  payment  of  the  legacy  in  question. 

We  accordingly  accept  the  appeal  and,  reversing  the  order 
of  the  Divisional  Judge,  we  restore  the  decree  of  the  Court 
of    first  instance.     Defendant  will  pay  costs  throughout. 

Appeal  allowed. 

No- 110 

Before  Mr.  Justice  Ratligan  and  Mr.  Justice  Lul  Chand. 

RAGHU  MAL,— (Plaintiff),— APPELLANT,  . 

Versus  I 

BANDU,— (Defendant),— RESPONDENT.  (    pbblutb 

Civil  Appeal  No.  812  of  1904.    ,  ' 

Interest  -Express  and  implied  agreement  to  pay  interest—Promise  to 
pay—Pouer  of  Court  to  interfere-  Act  XXVIII  of  1855,  Section  2. 

Held  that  when  a  certain  rate  of  interest  is  agreed  upon  by  the  par- 
ties either  by  express  or  implied  agreement,  the  Courts  have  no  power 
to  interfere  with  such  rate  and  are  bound  to  allow  the  rate  as  agreed  upon 
if  the  contract  is  not  otherwise  iuvalid. 

Held,  further,  that  in  a  suit  relating  to  balance  of  accounts  where  no 
express  agreement  to  pay  interest  at  a  stipulated  rate  had  been  agreed  upon 
and  where  from  the  facts  it  appeared  that  even  the  accounts  were  not 
made  up  yearly  but  only  two  balances  had  been  struck  during  the  courao 

(')  L.  B.,  9  H.  h.  Ca$.,  885, 
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of  six  years  and  where  all  dealings  between  the  parties  after  the  last  balance 
had  been  discontinued,  there  was  no  implication  that  the  debtor  contracted 
to  pay  interest  at  the  same  rate  which  had  been  charged  to  him  when  the 
previous  balances  were  struck. 
Birst  appeal  from  the  decree  of  H.    Harcourt,   Esquire,  District 
Judge,  Delhi,  dated  21th  May  1904. 
Shadi  Lai,  for  appellant. 
Muhammad  Shafi,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

12th  April  1907.  Dal  Chand,  J.-This  was  a  suit  for  recovery  of  Rs.  8,217-9-3 

alleged   to   be  due   on   accounts  by  Muhammad  Bakhsh,   father 
of  Bandu,  defendant,  who   died   during    the   pendency   of    this 
appeal   and   is  dow  represented  by  his  legal  heirs.     Muhammad 
Bakhsh     was    alleged     to   have  died    about    November     1902 
and   the  present    suit    was   instituted   about   10    months    after 
his  death  on  24th  Angust    1903.     According  to   the   plaint  the 
dealings  with  Muhammad   Bakhsh   commenced  in  July  1896,  a 
balance  was  struck   and  acknowledged  by  him   in  January  1898 
for    Rs.  3,.rj72  and  another   in  November  1900  for  Rs.  5,530,  and 
adding  Rs.  80  received  since  by  Bandn,  defendant,    and  interest 
to   date   of  suit    and    allowing    credit   for    Rs.    220   received, 
Rs.   8,217-9-3   were   claimed    as     due.     The   defendant  Bandu 
pleaded   ignorance  of  allegations  contained  in  the  plaint,  denied 
that  he  had  received  Rs.  b0  as  a  debt  and  prayed  that  whatever 
Bum  may  be  found  against   his  father's  estate   may    be  decreed 
then  against  it  in  easy  instalments.    The  District  Judge  has  found 
that  the  balances  were   struck  as  alleged,  that   the    debts   were 
incurred   as  entered    in  plaintiffs    books   excepting  an    item   of 
Rs.  150,   but  that  there   was  no  express  agreement  botween  the 
parties 'to  pay   any    particular   rate   of   interest,    and    plaintiff 
was  therefore  not   entitled   to  any  interest   on  items  which  were 
paid  to  creditors   of    Muhammad  Bakhsh   by     transfer  entries 
and  only  to   a   reasonable    rate  of  interest,  viz.,  6  per   ceDt.   on 
sums   which    were  advanced   in   cash  by  plaintiff  to  defendant's 
father.     Calculating   at  this   rate  and   disallowiug   the  item  of 
Rs.  150    and    all   interest   on  items    found   to   be  mere  transfer 
items,    the  District  Judge  decreed  the  suit  for  Rs.  3,059  payable 
by     five     equal     instalments    with     proportionate  costs.     The 
defendant    has   not   appealed   against   this  decree,  but  plaintiff 
appeals   contesting   the  validity   of  the    findings   given  against 
him   by  the  District  Judge   and  claiming  a  decree  for  the   full 
amount  as  originally  sued  for. 
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Toe    points     we     have     to    decide     on     plaintiff's     appeal 
are — 

(1)  Whether    Ka.    150  were    rightly    disallowed  by    the 

District  Judge. 

(2)  Whether  plaintiff  is  entitled    to  claim   interest   and, 

if  so,  at    what   rate,  on  what  sum,  aud   for  what 
period. 

(3)  Whether  instalments  should  be  fined  for   th«   amount 

finally  held  to  be  due. 
As  regards  Rs.  150  we  are  unable  to  endorse  the  view 
taken  by  the  District  Judge.  The  advance  is  entered  in  the 
plaintiff's  books,  which  are  foand  to  be  regular  and  were  not 
challenge i  by  the  defendant  in  this  Court  or  in  the  Lower  Court. 
It  is  further  supported  by  the  sworn  testimony  of  the  plaintiff 
himself,  who  k««pa  the  accounts  in  his  own  hand,  and  was 
iucluded  iu  the  Srst  balance  which  is  found  t>  uav^  beeu  struck 
and  ai^ued  by  M uhummad  Bakhsb.  The  amount  is  alleged 
to  havo  boen  paid  to  one  A  neera  at  the  iusrauce  of  defendant's 
father,  and  it  is  not  at  all  a  sufficient  reason  for  rejecting  the 
item  that  it  is  not  showu  why  it  was  paid  to  Ameera.  It 
is  highly  improbable  that  one  single  item  of  Rs.  150  was 
fictitiously  enterod  iu  the  accouut  extending  over  six  years 
aud  twioe  acknowledged  by  the  debtor  by  striking  balances. 
We  therefore  have  no  hesitation  iu  allowing  Rs.  150  as  properly 
prove  1  and  due.  Cue  evidence  we  have  referred  to  is  legal  t 
satneieut  to  prove  trie  teem,  vide  Bichha  Lai  v.  Jai  Pershad  ('), 
Dwarka  Das  v.  Sanl  Bakhsh  \?) ;  aud  Eira  Skagit  v.  Gobind 
Hunt,  ('),  quoted  tor  tile  reap-mdent,  is  inapplicable  to  the 
oircumstancea  of  the  present  case.  As  regards  interest  disallowed 
by  the  District  Judge  ou  what  he  terms  as  transfer  items  we 
are  again  unable  to  aijree  with  bis  finding.  It  is  somewhat  con- 
fusing to  call  these  various  sums  transfer  items  aad  disallow  the 
interest  on  ttie  gr  >uad  that  plaintiff  is  unable  to  show  for  what 
purposH  these  advauces  were  taken.  Ou  the  Distriot  Judge's 
own  showing  these  were  arcouuts  pud  by  the  plaiutiffg  to 
creditors  of  Muhammad  tUk  .sn,  ouo  of  tne  items  be.ng  due 
ou  a  de.ree  iu  favuui  of  oue  Auaui  tianim  p.sne.i  iu  auuora<tuoo 
with  an  award.  It  is  lucjnce.vable  a  der  me  circumstances 
how  and  why  it  shoaU  oe  held  thtt  the  exact  character 
of  the  transactions  moat  be  withiu  the  knowledge  of  the 
plaintiff,  and    that     it  was    for     him     to     dispel     the     doubt 

(')  *b  P.  a,  1899.  v';  I-  i-  «  ,  if  HI  All.,  9». 

i*)  «a  p.  k.,  ik«7. 
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that   they    were   contracted    under   circums.ance*    as  alleged  by 
defendant   th«.ngh    not   so  proved    by  him.     If   defendant,    own 
son    of    Muhammad  Bakhsh,  is   unable    to    prove  for  what  par- 
DOf,e    the    debts    were  incurred    by   bis  father,  surely  plaintiff,  a 
Lnger,    eannot    be     expected    or    called      upon   to   prove    the 
pnrpoae.       So    far  a,   plaintiff  is  able    to  say    he   does    say  that 
the   amounts   were   not    taken   as    mere  advances    for  purchase 
of    milk.     Bat  whatever  might  be  the  original   purpose  for  which 
Muhammad    Bakhsh    received   the    amounts     from   the     various 
creditors,    they    were    c.ttainly    received    as  debrs  from  plaintiff 
in  order  to    repay  third   creditors.     Plaintiff  therefore  is  dearly 
entitled     to     claim    interest   on    these    various  sums     paid    or 
credited  to   creditors  of   Muhammad   Bakhsh    at    his  instance. 
\8   regards   ihe    late   of   inteiest  it  is   doubtless   true   that   an 
expxoss  agreement  to   pay  interest  at,  a  particular  rate  is   not 
proved,  but    the     rate    of    interest    as   cbaiged    is    included    by 
calculation    in     the   two   balances    found    to     have    been    signed 
and   struck  by  Muhammad  Bakhsh.     It   is  further  proved  that 
Muhammad    bakhsh   rued   to    pay    a   somewhat  similar   rate  to 
his     other     creditors.       Nara.n     Das,  one  of    the     creditors,    is 
shown    to   have     actually   obtained     a    decree  for  an   amount 
including   interest  at  one  rupee    six    annas    per   cent,    per  men- 
sem    which    very    nearly    approximates   to   the  rate  charged   by 
plaintiff        Muhammad    Bakhsh    could    only    sign    his  name  and 
Ls   not   literate,   but  he    resided    in  the   city   of   Dell..,  was  a 
Ghosi   by   caste   and    used  to  trade  in  milk   and    had  extensive 
deal  ngs' with    several   persons.      There  is,  there ore no   good 
Loo    for   presuming    that    he   was     unware    of     he     xare  of 
lest    as 'calculated    and   included    ,n  the    two  balances.     VV 
tWore   hold   that   the   interest   included  ,n   the  two  bal*     es 
was   known    to    Muhammad    Bakhsh     and  agreed   to   by    him, 
Z   Pi-tff   is   entitled    to   olatm   the   same  at  the   full   rate 
a     charged    not   only   on    the   so   cal.ed  transfer  ttems   but  also 
on   the   cash   advances.     As   regards   the   interest   claimed  ,ub- 
"     ent   to  the  last  balance  of  November  1900,  the  matter  stands 
somewhat   on   a  different  tooting.     No  rate  of  interest  for  future 
payment   is   entered  in   the    balance  itself.     Nor  is  it  exnre.sty 
entered     anywhere     in     the     accounts     nor     is     there      proof 
or   allegaiion   of   any   express    agreement     to   pay   in terest   a 
18   per   cent,  per  annum.     It  was,   however,    contended    by   the 
leai.„ed    counsel   for   appellant     that    an     agre e.nent     to     pay 
inte.est  at.  the  same  rate  may  here  be  applied  and  that  when   a 
certa.n   rate    of  interest    is    agreed  upon    by    the    parties    either 
/press  orimnliod   agreement,    the  Courts  have   no   pow.r 
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to  interfere  with  such  rate  and  are  bound  to  allow  the  rate 
as  agreed  upon,  if  the  contract  is  not  otherwise  invalid.  This 
fiew  is  certainly  supported  by  the  authoritie3  in  Eukun 
Di  v.  Bikhi  Kesh  (.').  Bulahi  Mai  v.  Aovs  (2),  Satish 
r  Giri  v.  Hem  Ohunier  Mookhopadhya  (:i),  and 
ir  v.Buali  Khan  (*).  There  is  absolutely  no  discretion 
in  the  matter  as  is  clear  from  Section  2,  Article  XXVIII  of 
1S55,  which  has  beon  interpreted  to  refer  not  only  to  express 
agreements  but  also  t©  cases  where  a  certain  rate  is  held  to 
have  been  agreed  t)  impliedly.  The  counsel  for  respondent  in 
reply  relied  upon  Rzmihan  v,  Jiwan  Khan  ('•),  Edalji  v. 
MoDonald  (''■),  and  All.  Weekly  Notes,  1903,  page  -ii.  The 
judgment  iu  Ixamdhau  v.  Jiwan  Khan  was  based  on  undue 
influence  which  was  presumed  mi  ler  the  peculiar  circumstances 
of  the  case  and  was  held  to  avoid  the  contract.  There  are 
no  good  reasons  for  making  any  such  presutnptiou  in  the 
present  case,  nor  as  a  matter  of  fact  was  undue  influence 
pleaded  iu  the  Lower  Court  or  relied  upon  iu  this  Court.  Edidji 
V.  McDonald  was  decided  on  revision  under  the  provisions  of 
Act  XX XII  of  1839,  and  jt  was  held  theie  that  no  contract 
to  pay  interest  at  a  stipulated  rate  was  either  proved  or  could 
be  implied  from  the  -circumstances  of  the  case.  It  was  a  suit 
for  unpaid  price  of  goods  sold  aud  delivered,  and  it  was  pointed 
out  that  in  such  cases  when  an  order  form,  with  a  rate  of 
interest  entered  iu  the  heading,  is  signed  by  the  purchaser, 
there  is  no  necessary  implication  that  the  debtor  contracted 
to  pay  interest. 

In  Allahabad  Weekly  Notes  for  1933,  pige  4-t,  the  bargain 
was  held  to  bo  unquestionably  an  unoonscionable  one  having 
beon  entered  into  by  a  youth  of  about  18  years  of  age,  who 
was  a  spendthrift  and  drunkard  to  boot.  The  question  then 
is.  whether  in  the  absence  of  proof  or  allegation  of  an  express 
agreement  to  pay  interest  at  18  per  cent,  after  the  last  balance 
was  struck,  there  is  any  good  reason  for  inferring  by  implication 
any  such  agreement  under  the  circumstauces  of  the  present  case. 
Id  Bukun  Din  v.  Rikhi  Kesh  {}),  such  agreement  was  inferred 
from  the  course  of  dealiugs  between  the  parties  as  appears 
from  tho  following  extract  from  the  judgment  :  — 

"  I  concur  with  the  Commissioner  in  holding  that  an  agree- 
ment that   the   balance  of  Sauibal   1933  shall    bear    interest   at 
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Re.  1-8  per  cent,  is  to  be  inferred  from  the  course  of  dealings 
between  the  parties.  The  parties  are  banker  and  customer,  and 
they  made  up  their  loan  accounts  yearly  from  Sambat  1928 
to  Sambat  1933.  In  Sambat  1928  and  Sambat  1929  the  defend- 
ant expressly  agreed  to  pay  interest  at  Re.  1-8  per  cent.  In 
the  latter  year  no  reference  was  made  to  interest  in  the  written 
acknowledgment  of  the  balance  due,  but  in  making  up  the  yearly 
account  for  Sambat  1929  onwards  interest  was  always  calculated 
at  Re.  1-8  per  cent,  on  the  last  balance,  and  the  new  balance 
was  accepted  by  the  defeudaut.  Under  these  circumstances  I 
have  no  difficulty  in  concluding  that  there  was  a  contract  that 
the  defendant  would  pay  the  balance  of  Sambat  1933  with 
interest  thereon  at  the  rate  of  Re.  1-8  per  cent." 

In  the  present  case,  however,  as  pointed  out  already,  the 
circumstances  are  somewhat  different.  The  accounts  were  not 
made  up  yearly,  but  only  two  balances,  including  the  last,  were 
Struck  during  the  course  of  six  years.  In  no  particular  year 
did  the  debtor  in  this  case  expressly  agree  to  pay  interest  at 
Re.  1-8  par  cent,  per  mensem,  as  was  found  to  be  the  case  in 
Bukun  Bin  v.  Bikhi  Kesh  Q).  The'last  balance  was  struck  on 
25th  November  1900,  and  although  Muhammad  Bakhsh  lived 
after  the  balance  at  least  for  two  years,  there  were  no  further 
dealings  between  the  parties  excepting  an  item  of  Rs.  80 
paid  to  his  san  Bandu,  defendant,  nor  was  any  attempt  made 
to  secure  a  further  acknowledgment  of  debt  including  interest 
at  18  per  cent.  We  are  therefore  unable  to  deduce  from  the 
course  of  dealings  between  the  parties  in  the  present  case 
an  implied  agreement,  to  pay  interest  at  the  same  rate  as 
was  charged  prior  to  and  was  included  in  the  balance,  dated 
25th  November  1900.  There  was  an  implied  agreement  to  pay 
interest  on  the  debt  acknowledged  by  the  balance  as  due, 
bnt  not  necessarily  at  the  same  rate  as  was  included  in  the 
balance.  The  dealings  were  practically  stopped  after  the  balance 
was  struck  and  acknowledged  in  November  1900,  and  it  is  no 
way  improbable  that  Muhammad  Bakhsh  then  had  recourse  to 
some  other  banker  for  financing  his  business  in  milk.  At  any 
rata  no  agreement  to  pay  interest  at  a  particular  rate  could 
be  inferred  to  apply  after  death  of  Muhammad  Bakhsh  in 
November  1902. 

The  plaintiff  therefore  is  not  entitled  as  of  right  to 
charge  interest  at  18  per  cent,  subsequent  to  the  date  of  last 
balance,  but  under  Section  2,  Act  XXVIII  of  1855,  he  is  entitled 
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to   receive    interest    "  at   such   rate   as    the  Court   shall   deem 
reasonable." 

Looking  to  all  the  circumstances  of  the  case  we  consider 
12  pet-  cent,  per  annum  to  be  a  reasonable  rate  of  interest  to 
be  allowed  on  the  balance  of  debt  acknowledged  on  25th  Novem- 
ber 1900,  viz.,  on  Rs.  5,530.  Calculating  at  this  rate  the 
amount  of  interest  due  to  date  of  suit  would  be  Rs.  1,605 
and  addmr  Rs.  5,530  as  principal  amount,  and  Rs.  80  paid 
to  Bandu,  and  deducting  Rs.  220  admitted  to  have  been 
.received,  the  amount  due  to  plaintiff  on  date  of  institution  of 
suit  was  Rs.  (3,93.3.  We  decline  to  allow  any  interest  for 
any  period  subsequent  to  the  instit  ution  of  the  suit,  but  we 
do  not  cjusider  any  good  reasons  subsist  for  fixing  instal- 
ments for  payment  of  the  amount  decreed.  In  the  first  place 
it  is  doubtful  whether  payment  by  instalments  can  be  directed 
in  a  case  where  the  decree  for  money  is  passed  against  the  estate 
of  the  deceased  debtor  and  not  personally  agaiust  the  def  eudant, 
his  legal  representative  in  po^essiou  of  such  estate.  The  words 
used  iu  Section  210,  Civil  Procedure  Code,  are  : — 

"  In  all  decrees  for  the  payment  of  money  "  which  pre- 
sumably meau  and  imply  a  personal  decree  against  the  judgment- 
debtor  and  have  been  interpreted  not  to  apply  where  the  suit 
is  for  recovery  of  a  bind  debt  by  sale  of  the  immoveable 
property.  Tbe  defendant  in  this  case  did  not  hold  bimfelf 
personally  responsible  for  payment  of  instalments,  but  prayed 
that  tbe  amount  found  due  may  be  decreed  against  the  estate 
in  easy  instalments.  No  good  reason,  however,  is  disclosed  in 
tbe  present  case  for  making  any  such  direction  specially  when 
future  interest  is  disallowed  altogether.  We  therefore  disallow 
the  prayer  for  fixing  instalments,  and  as  a  result  of  the  findings 
already  arrived  at  pass  an  absolute  decree  for  Rs.  6,995  in 
favour  of  plaintiffs  against  the  estate  of  Muhammad  Bakhsh 
with  proportionate  costs  in  this  Court  and  the  Lower  Court.  The 
appeal  is  accepted  and  the  decree  of  the  District  Judge  directed  to 
be  modified  as  aforesaid. 

Appeal  allowed. 
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No.  Ill- 

Before  Mr.   Justice  Rattigan. 
KHONMON  BIBl,-(Piinrnri),— PETITION  ER, 

Versus 

SHAH  MALI,— (Defendant),— RESPONDENT. 

Civil  Revision  No.  082  of  1908. 

Vendor  'and   purchaser— Covenant    for  title- P re-emption— Decree  for 

preemption   against   pu,rckaser-Uighi   of  purchaser   to  recover  from  vendor 

the  loss  sustained  by  him  in  the  transaction. 

The  defendant  sold  to  plaintiff  a  house  which  she  had  herself  purchased 
a  few  mouths  previously  aud  coveuauted  for  title  and  further  contracted 
that  "agar  koi  digrr  daweiu  paida  ho;a  to  mashara  zimewar  hai. 
Shortly  after  this  sale  one  A.  brought  a  suit  for  pre-emption  against  the 
original  vendee  and  the  parties  to  the  present  suit  aud  obtained  a  decree 
for  possession.  The  plaintiff  thereupon  sued  the  defendant  to  recover  the  loss 
sustained  by  him  in  the  transaction. 

Held  that  the  plaintiff  was  entitled  to  recover  upon  the  covenants  not 
only  the  deficiency  between  the  price  paid  by  him  and  the  price  decreed  to 
be  paid  by  the  pre-emptor  for  the  property  but  also  the  costs  incurred  by  him 
in  defending  such  suit. 

Petition  for  revision  of  the  decree  of  Lala  Ohv.ni  Lai,  Judge,  Small 
'  Cause  Court.  Amritsar,  dated  29th  October  1907. 
Zia-ud-din,  for  petitioner. 
Beni  Pershad,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 
18th  June  1908.  Rattigan,  J. -Defendant,    Mussammat   Shah    Mali,   sold   a 

certain  bouse  to  plaintiff,  Mussammat  Khonmon  Bibi,  for 
Rs.  1,450  by  duly  registered  deed  of  sale,  dated  29th  July 
1906.  '  It  appears  that  the  vendor  had  herself  purchased 
the  said  house  only  a  few  months  previously  for  Rs.  1,250, 
and  that  shortly  after  the  sale  to  plaintiff,  one  Abdul  Subhan 
brought  a  suit  for  pre-emption  against  the  original  vendees 
and  the  parties  to  the  present  suit  and  obtained  a  decree 
for  possession,  by  pre-emption,  on  payment  of  Rs.  1,250  only. 
Plaintiff  who  paid  the  defendant  the  said  sum  of  Rs.  1,450, 
claims  in  the  present  suit  to  recover  from  the  latter  the 
sum  of  Rs.  242-0-6,  namely,  Rs.  200  a*  being  the  difference 
between  the  amount  actually  paid  by  her  to 'defendant 
and  the  amount  realised  from  the  pre-emptor;  Rs.  26.13.0 
as  being  costs  incurred  on  the  deed  of  sale,  dated  29  h 
July  1906 ;  Rs.  15  aB  being  costs  incurred  by  plaintiff  in 
the  pre-emption  suit;  and  Re.  0-3-6  as  being  costs  of  not.c. 
of  suit. 
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The  Judge  of  tb>>  Srnill  Cause  Court  has  dismissed 
the  claim,  relying  in  support  of  his  conclusions  upon  Wazira 
t.  Sh'idi  Khan  (J)  and  Ghnlam  Jilani  v.  Imdad  Musain  (-). 
Plaintiff  applies  to  this  Court  for  revision  of  this  order, 
and  on  her  behalf  Mr.  Zia-ud-dm  contends  that,  in  the 
present  case,  there  was,  in  the  deed  of  sale  of  the  29th 
July  1906,  a  clause  which  aniouuted  to  a  covenant  on  tho 
part  of  the  defendant  thit  she  (the  defendant)  would 
indemnify  the  plaintiff  against  any  loss  that  might  arise 
by  reason  of  the  bargain  being  annulled  at  the  instance 
of  a  pre-emntor.  In  this  respect,  according  to  the  learned 
pleader,  the  present  claim  is  distinguishable  from  the  cases 
referred  to  by  the  Judge  of  the  Court  below.  The  clauses 
to  which  the  learned  pleader  refers  in  support  of  his  argument 
run   a*  follows  :— 

"  (1)  Ah  mujko  mai  lawahekan  mere  ko  hamrah  mubia 
"  maiktira   bala   hoi   daiva   nahin   raha  aur   m    ainda   hoga. 

"  (2)     Agar  phir   dawa    karungi  to  kazib   huiigi. 

"  (3)     Ag'ir   koi    digar  dawedar     paida   hoga    to    m 
"  zimew  >r   hai." 

According  to  Mr.  Zia-ud-din,  the  meaning  of  these  clauses 
is  that  in  Nos.  (I)  ami  (2)  the  vendor  covenants  that  she 
and  all  connected  with  her  in  any  way  have  no  farther 
interests  in  the  property,  and  thai  in  No.  (3)  she  under- 
takes to  be  responsible  in  the  eveut  of  any  one,  iucludin" 
a  pre-emptor,  coming  forward  to  claim  the  propeity.  Mr. 
B^ni  Pershad,  on  the  other  band,  a- gues  that  these  covenants 
were  iuiended  to  cover  merely  defects  of  title  in  the  vendor 
herself,  aud  that  they  cannot  reasonably  be  const. ued  to 
include  such  contingencies  as  the  loss  of  the  property  to 
the  vendee,  due  not  to  any  defect  of  title  on  tho  part  of 
the  vendor  but  to  the  inability  of  tho  vendee  to  retain  the 
property  as  against  a  person  with  preemptive  rights.  Mr. 
lieui  Perehad  relies  strongly  on  the  rmings  cited.  I  have 
given  the  ease  very  careful  consideration,  and  tho  result 
at  which  I  arrive  is  ihat  plaintiff's  contention  is  correct, 
and  that  defendant  is  on  the  terms  of  tho  sale-deed  bound 
to  make  good  any  loss  suffered  by  the  vended  by  reason 
of  the  successful  intervention  on  the  part  of  the  pre-emptor. 
The  woids  digar  dawedar  are  very  wide,  and  1  see  no  reason 
why     they     should     not    be     held   to    include   a  person    who 


(')  67  P.  *.,  uil.  \*)l.l.».,irAU.,U7, 


-  oivil  judgments-No.  hi. 


claims     the     property     by     right   of    pre-emption.     But    apart 
from     this,     and     even    aeoepting    the  e  instruction   which    Mr. 
Beni    Pershad     wishes   me    to  put   up~>  i  the   dame,    I   am  of 
opinion     that     upon     the    facts    of    the    present   case     plaintiff 
has   lost    the    property,     not    merely    by    reisou  of   her   own 
inability     to     retain    it    as  against    tho     pre-emotor,    bat   also 
by     reason     of    the   inability   of  the   defendant    to     so  retain 
it     against   that   claimant.     The   suit   of   the    pre-emptor    was 
against,   the  original    vendees    and    ag  unst    the     plaintiff    and 
defendant    in   this  oase,    and    the  claim  wai  decreed  as  against 
all     those    persons  ;    in     other    words,  it    was  found    that   the 
defendant   had   a    defeasible    title    iu    the    laud    as    a?aiust  tho 
pre-enxptor.     It     may     be    that    if    defendant     bad   been    the 
original  proprietor   of   the  land,    with    a    title  which  could  not 
be  attached  by   the  pre-emptor,   the  argument  now  put  forward 
on  her    behalf   mij;nt   have   hai   some  force.     I   am  not  at  all 
sure     that    oven     in     thac   event    this   ar^umeit    would   have 
succeeded,     but    it     would   certaiuly    have    b  eu    far   stronger 
than    it     is    upou     the  facts   as   tnoy   stand.      As   things  are, 
however,    we    have    it    that     defendant     had    herself  a   very 
precarious     title     iu     the     property.     She    had   only    recently 
purchased  it  and  her   right  to   retain     it    iv  is     liable      to     be 
deieated    at     any     moment    by   the    pre-emptor.     Iu    the    ond 
it     was     so   defeated   for   the   pre  emptor   succeeded   as    much 
against    her   as   fvgaiusb   the    plaintiff      Aud  id  this  couneotion 
I     might    observe     that    the    clause    was     in   all    probability 
purposely   inserted   in   order    to   protect   the   plaintiff    against 
any  claim   on   the   pait  of   the   pre-emptor.     The    very  reoeot 
purchase   of   the   property    by   tae    defendant   aui     the      well 
known  risks  of    pre-emptive  claims    w  >uld    naturally   suggest 
to   the  plaintiff  aud  her  advisers   the   advisability  of  insertiug 
a   clause   which   would   protect    her  in   the   event    of    a   olaim 
for   pre-emption   being  preferred.     The  clause  upon  which  she 
now   relies   is,    I    think,    sufficiently   wido   to   cover  her    claim, 
and   I    have   no   doubt   it    was    insorted   quite  as  much   for  the 
purpose  of  indemnifying  her  agamst  loss  due  to  ihe  intervention 
of   a   pre-emptor   as   for    any   other   reason.     In    this   respect 
this   oase   is   clearly    distinguishable  both  from  the  Punjab  aud 
the   Allnhabad   cases.     In   the    former   there  was,    as   pointed 
out   in   the    judgments   of    the  learned    Judges,    no   guarantee 
clause    whatever,    and     iu     tho     latter    case   the   vendor   was 
oaisful   to  restrict   hor   guaranteo    to  the   case  of   a   claim    by 
"  »     co-sharer    or    proprietor  of   the    property."     Obviously  a 
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pre-emptor  could  not  be  regarded  either  as  a  co-sharer  or 
as  a  proprietor  of  the  property  within  the  meaninjrof  such 
a  covenant,  Turning  to  the  details  of  the  claim,  I  see  no 
reason  to  disallow  any  of  theni  as  not  legitimately  falling 
within  the  purview  of  the  clause.  I  accordingly  accept  this 
petition  and  leversing  the  decree  of  the  Small  Cause  Court, 
I  grant  plaintiff  a  decree  in  the  terms  prayed  for  with 
costs  throughout. 

Applic 
No.  112. 
Before  Mr.  Justice  Kensington  ani  Mr.   Justice  Lai  Chand. 
ALI  MUHAMMAD  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 
Versus 
SHAMAN  AND  OTHERS,— (Dkpehdasts),— RESPONDENTS. 
Civil  Appeal  No.  295  of  1906. 
Punjab  Pre-emption  Act,  1905,  Section  11—"  Tribe  "— ifeoii 
Held  that  the  expression   "tribe"  in  Section   11   of  the  Punjab  Pre- 
emption Act,   1905,  means  the  main  tribe  and  not  the  sub-division  of  a  tribe, 
and   consequently  Sheikhs  of   all  denominations  constitute  one  tribe  for  the 
purposes  of  that  section. 

Further  appeal  from  the  decree  of  Qazi  Muhammad  Aslam, 
Divisional  Judge,   Ferozepore  I'  February  1906. 

Muhammad  Shafi",  for  appellants. 

Faz&l-i-Hussain  and  Fazal  Din,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Kensington,   J.— The  following  is  the"  pedigree  table  of  the  27th  April- 19ff?, 

Koicshi   Sheikh  family  to  which  plaintiffs  belong  :  — 

NATIIA. 


ArrELL.vTE  Side. 


1 

Khair  Din. 

jr  Muhammad. 

1 

Sadar  Din. 
1 

Shi 

f 
Shamas. 

Kala. 

1 

1 
Gama. 

r 

Buta. 
I 

1 
Kadar  Bakhsh. 

Ali 

1 

Ghulam. 
1 

1 

llah  Ditta, 

plain  t  if! . 

Muhammi 
plaintiff 

Wal 

v 

1 
id,  Rahmat  Ali, 
plaintiff. 

1 
1 

i  Muhammad. 

Sheikh  Muhammad. 

0 
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In  1900  Wali  Mohammad  and  Sheikh  Muhammad  sold  the 
land  now  in  dispute,  to  Maulvi  Abdul  Kadir,  pleader,  described 
in  the  deed  as  a  Qazi.  By  him  it  was  again  sold  on  the  1st 
August  1904  to  certain  Kajput  strangers  of  another  village. 

The  plaint.ffd  claim  pre-emption  in  respect  of  this  second 
sale.  The  first  Court  allowed  the  claim,  but  in  the  Divisional 
Court  the  suit  has  been  dismissed,  and  plaintiffs  are  now 
appealing. 

There  is  no  dispute  on  the  question  of  (1)  price  ;  (2)  appli- 
cability of  the  Punjab  Pre-emption  Act  .of  1905  ,  (3)  pre- 
ferential right  of  plaintiffs  over  the  vendees,  provided  that 
Section  1 1  of  the  Act  is  no  bar.  Sheikhs  have  not  been  notified 
as  an  agricultural  tribe  iu  the  Ferozepire  District,  and  the 
plaintiffs  are,  therefore,  precluded  from  pre-emption  by  the  first 
clause  of  the  section.  They  have,  however,  an  undisputed  right 
if  they  are  held  to  be  members  of  the  same  tribe,  as  the  vendor. 

The  learned  Divisional  Judge  has  found  that  the  plaintiffs 
are  Koreshi  Sheikhs  and  the  vendor  an  Ansari  Sheikh.  There  is  a 
good  deal  of  doubt  as  to  the  correctness  of  these  findings  of  fact. 
Maulvi  Abdul  Kadir,  no  doubt,  commonly  describes  himself  as  a 
Sheikh  Ansari  and  is  so  described  in  the  present  sale-deed,  but 
he  has  made  a  positive  statement  in  Court  that  by  birth  he  is  a 
Sheikh  Koreshi,  and  that  his  family  has  only  adopted  the  terra 
Ansari  as  a  sort  of  title  in  c msecpience  of  the  marriage  of  his 
grandfather  into  an  Ansari..  family  from  which  they  have 
inherited  property.  We  are  inclined  to  think  that  this  explana- 
tion should  have  baen  accepted  .by  the  Court  as  sufficiently 
satisfactory. 

Then,   again,  there  is  «Q    e  doubt  whother  the  plaintiffs  are 

correctly  styled  as  Sheikh  Koreshi.    They  are  so  described  in  the 

present   Settlement  record,  but   in  the  earlier  record  of  1872-73 

they  were  shown  as  Sheikh  Jhanji   and   we   are   asked    to   find 

that   they  are  not  of  Arab  descent  at  all,  but  originally  converts 

from  a  section  of  Hindu  Khatris  of  the  Jhaujua   gtt.     This  part 

of    the   case    is    very  obscure  and  we  have  nothing  definite  to  go 

on.     We   recognise   that   it  is   far  from     improbable    that  the 

allegation  may  be  correct,  the  term  Koreshi  being  a  comparatively 

modern     assumption    by    the    village    proprietors   by   way    of 

giving    themselves   a    not    uncommon  form  of  promotion  in  the 

social  scale.     At    the  same  time,  there  is  no  positive  evidence  as 

to  the    plaintiff's   oiigin,  and   in  a  matter  of  the  sort  we  do  not 

feel  justified   in  going  beyond  the   existing  Settlement  record 
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entry.     We   take   it    therefore  that  plaintiffs  are  described  with 
sufficient  accuracy  as  Koreshi  Sheikhs. 

It  woald  follow  from  these  findings  (hat  we  should  have  to 
differ  from  the  Lower  Appellate  Court  and  allow  plaintiff's 
claim. 

We  prefer,  however,  to  deal  with  the  case  on  broader  lines 
and  to  assume  that  we  may  be  mistaken  on  both  points,  the 
plaintiffs  being  really  by  origin  converts  from  the  Hindu 
religion,  and  the  vendor  being  a  Sheikh  Ansari  and  not  a 
Sheikh  Koreshi.  The  question,  then,  is  whether  the  plaintiffs 
would  not  still  come  within  the  proviso  to  Section  11  as  being 
of  the  same  tribe  as  the  vendor. 

The  learned  Divisional  Judge,  for  whose  opinion  on  a 
point  of  the  kind  we  should  have  great  respect,  has  held  that 
Ansaris  and  Korcshis  are  two  different  tribes,  but  we  have  very 
great  doubt  whether  this  is  a  correct  interpretation  of  the 
word  'tribe'  as  used  in  the  proviso  to  Section  11  of  the  Act. 
There  is  no  definition  of  a  tribe,  as  distinguished  from  agricultural 
tribe,  in  the  Pre-emption  or  any  other  Act,  and  the  matter  is 
cot  cleared  up  by  reference  to  the  Census  Reports  of  Mr. 
Ibbetson,  Mr.  Maclagan  or  Mr.  Rose  (1881,  1891  and  1901)  or 
any  other  authoritative  work  to  which  we  have  obtained  access. 
Some  writers  use  the  word  '  tribe  '  in  one  sense,  and 
BOtno  in  another,  and  where  we  are  dealing  with  Sheikh?,  the 
difficulties  of  definition  are  almost  insuperable.  They  '  are 
explained  at  page  316  of  Part  I  of  Mr.  Maclagan's  Census 
Report  for  1891,  and  we  cannot  accept  the  mere  fact  that  in 
the  1901  Census  separate  figures  were  given  for  (1)  Koreshi 
Sheikhs,  and  (2)  all  other  Sheikhs  lumped  together,  as  in  any 
way  settling  the  question. 

After  some  consi delation  we  think  that  the  proper 
attitude  for  the  Court,  to  assume  is  that  it  is  no  part  of  their 
business  to  attempt  the  impossible.  Ethnological  experts 
differing  as  to  what  constitutes  a  tribe,  the  only  reasonable 
:onstruction  of  the  term  as  used  in  Section  11  of  the  Pre- 
smption  Act  is  the  broadest  possible.  The  framers  of  the  Act 
bave  given  us  no  assistance,  and  we,  therefore,  take  it  that  the 
word  'Sheikhs'  will  cover  Sheikhs  of  all  classes,  until  some 
ndication  is  given  that  the  word  '  tribe  '  is  used  in  a 
larrower  sense. 

The  result  is,  therefore,  that  we  consider  plaintiff's  right 
»   pre-emption    established.     We  observe   incidentally,  though 
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not  as  a  Rround  of  decision,  that  any  other  result  would  be  very 
unfair  to  .be  plaintiffs.  They  bave  the  closest  possible  connec- 
tion with  the  l»nd,  aid  it  would  he  anomalous  if  they  could  not 
recover  it  from  the  vendees,  who  Hie  strangers  to  the  village. 

The  appeal  is  accepted.  The  decree  of  the  Divisional  Judge 
is  reversed,  and  plaintiffs  are  given  a  decree  for  pre-emption  of 
the  land  in  suit  on  making  up  tl  e  amount  paid  by  them  into 
the  First  Court  to  Ks.  5,000  by  the  31st  May  1907,  failing  which 
their  suit  will  stand  dismissed  with  costs. 

If  the  amount  is  paid  as  directed  the  parties  will  bear  their 
own  costs  throughout  as  neither  side  is  responsible  for  the 
difficulties  created  by  obscure  drafting  in  the  Pre-emption  Act. 

Appeal  allowed. 


No  113- 

Before  Mr.  Justice  Rattigan. 

GANESH  FLOUR  MILLS  COMPANY,  LIMITED,  DELH I,- 

(Piaintot),— PETITIONER, 

Versus 

THE  GREAT  INDIAN  PENINSULAR  RAILWAY  COMPANY, 

BOMBAY,-(Dnmn>UT),-  RESPONDENT. 

Civil  Revision  No.  2572  of  1907. 

.  „   •,  j„s»i*tratitm  as  carriers— Risk  note,   Form 

A       rrnt  a  .necial  reduced  rate  cannot  claim  damages  from  a 
t0  dcspatct  hls  gooc U   -Pe  -  d  his  consignmCnt 

open  truck. 

Application  for  revision  of  the  order  of  Kl^aja  Tasada.Husai*, 
Judge,  Small  Cause  Court,  Delhi,  dated  7th  October  1907. 
Chuni  Lai,  for  petitioner. 
Turner,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  :- 

„   T      The   facts   of   this  case  as   disclosed   in  the 
pleadings  and  evidence  are  as  follows  :- 

n      the   11th  June  1906  the  plaintiff  Company,  the  Ganesh 
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plaintiff  executed  a  written  agreement  with  the  defendant 
Company  in  the  form  of  Risk  Note  "  B,"  which  has  been 
approved  by  the  Governor-General  in  Council  under  Section  72 
(2)  (6)  of  Act  IX  of  1890.  A  cc  ]  y  of  this  foim  will  be  found 
set  out  at  page  285  of  Russell  and  Bayley'e  Indian  Railways 
Act,  1890  (2nd  edition).  It  is  admitted  that  the  plaintiff 
Company  paid  a  reduced  rate  for  the  conveyance  of  the  Baid* 
consignment.  It  is  also  not  denied  by  the  defendant  Company 
that  the  said  bags  of  flour  were  sent  from  Delhi  in  open  wagons 
and  were  seriously  damaged  by  rain,  and  that  the  plaintiff 
Company  sustained  a  loss  of  Rs.  158-8-0  by  reason  of  such 
damage.  These  facts  are  not  contested.  It  has  also  been 
found  as  a  fact  by  the  Judge  of  the  Small  Cause  Court,  and  his 
finding  cannot  be  challenged  on  revision,  that  the  bags  were 
loaded  in  open  wagoos  to  the  knowledge  and  with  the 
acquiescence  of  plaintiff's  accredited  agent,  Muhammad  IsniaiJ. 

The  question  before  the  learned  Judge  of  the  Court  below 
was  whether  upon  these  facts  the  defendant  Company  was  in 
law  bound  to  recompense  the  plaintiff  Company  for  the  loss 
admittedly  snfferel  by  them.  He  held  that  in  view  of  the 
fact  that  the  plaintiff  Company  had,  through  its  agent,  signed 
the  "  Risk  Note,  "  Form  B,  the  defendaut  Company  was 
relieved  of  all  liability  in  respect  of  damage  caused  to  the  said 
goods  from  any  cause  whatsoever,  and  he  therefore  dismissed  the 
claim.  From  this  decision  the  plaintiff  Company  have  preferred 
an  application  for  revision  under  Section  25  of  Act  IX  of  1887. 
Their  learned  pleader,  Mr.  Chuni  Lai,  conceded  that  the 
plaintiff  Company  must  be  ta  ken  to  have  duly  executed  the 
"  Risk  Note  "  in  Form  B,  and  that  they  could  not  plead  any 
such  ground  as  fraud,  mistake,  misrepresentation,  undue  in- 
fluence, etc.,  as  invalidating  the  said  agreement.  He  also 
admitted  that  ordinarily  a  person  who  executes  an  agreement 
in  Form  8  cannot  claim  damages  against  a  Railway  Company 
for  damage  to  goods,  even  though  such  damage  has  been 
occasioned  by  the  negligence  of  the  Railway  Company  or  its 
servants  or  agents.  But  ho  contends  that  in  a  case  (such 
as  the  present)  where  goods  ai-e  damaged  owing  to  tho  fact 
that  they  are  being  conveyed  in  open  wagons,  the  Railway 
Company  cannot  rely  on  the  terms  of  the  agreement  as  con- 
tained in  Form  B  because  such  caaes  are  specially  provided  for 
by  Form  C  (page  286  of  the  work  above  referred  to).  I  confess 
I  was  not  able  to  follow  the  argument  of  the  learned  counsel. 
Form   C   applies   to  cases  where  at  the  "  sender's  request  "  open 
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wagons,  etc.,  are  used  for  the  conveyance  of  goods  liable  to 
damage,  and  the  terms  of  this  Foim  provide  that  in  such  cases 
where  the  sender  makes  such  request  and  executes  an  agreement 
in  the  terms  of  that  Form,  the  Railway  Company  is  not 
responsible  for  any  destruction  or  deterioration  of  or  damage 
to,  the  said  consignment,  which  may  arise  by  reason  of  the 
consignment  being  conveyed  in  open  wagons,  etc.  In  the 
present  case  it  is  not  asserted  that  the  goods  were  conveyed  in 
open  wagons  at  the  request  of  the  consignor,  and  it  is  admitted 
that  the  consignor  actually  exscuted  an  agreement  in  Form  B 
and  not  in  Form  0,  and  that  reduced  fees  for  the  conveyance  of 
the  consignment  were  paid  by  the  consignor.  A  consignor  who 
wishes  to  send  goods  in  open  wagons  may  possibly  induce  the 
Railway  Company  at  times  to  accept  goods  for  conveyance  in 
this  manner  at  reduced  terms,  and  no  doubt  the  Railway 
Company  is  occasionally  agreeable  to  accept  goods  for  conveyauoe 
upon  such  terms,  provided  the  consignor  executes  an  agreement 
in  Form  C.  But  I  cannot  see  how  this  fact  affects  the  question 
when  it  is  admitted  that  the  consignor  has,  in  consideration  of 
special  rates,  executed  an  agreement  with  fall  knowledge  and 
consent,  in  Form  b,  for  if  he  does  so,  he  agrees  to  relieve  the 
Railway  Company  from  responsibility  for  any  loss,  destruction 
or  deterioration  of  or  damage  to,  the  said  consignment  "  from 
"  any  cause  whatever,  before,  during  and  after  transit."  These 
words  are  certainly  wide  enough  to  include  damage  to  the 
consignment  caused  by  the  goods  being  carried  in  open  wagons. 
I  can  understand  a  consignor  who  agrees  to  his  goods  being 
conveyed  in  open  wagons,  being  at  the  sime  time  unwilling  to 
relieve  the  Railway  of  all  responsibility  for  loss  of  or  damage  to 
his  goods.  In  such  a  case  the  consignor  is  at  liberty  to  seleot 
Form  C.  But  if  he  does  not  do  so — if  on  the  contrary  he 
executes  an  agreement  in  Form  B  with  full  knowledge  and 
consent — he  cannot,  in  my  opinion,  claim  damages  from  tho 
Railway  Company  because  the  loss,  etc.,  was  due  to  the  fact 
that  the  goods  were  conveyed  in  open  wagons.  An  agreement 
in  Form  B  relieves  the  Railway  Company  from  liability  in 
respect  of  any  claim  for  compensation,  no  matter  how  the  loss, 
destruction,  deterioration  or  damage  was  caused,  and  the  mere 
fact  that  such  loss,  etc,  was  due  to  the  goods  being  negligently 
loaded  in  open  wagons  does  not  affect  the  question.  According 
to  the  authorities  in  this  country,  the  Railway  Company  is  in 
such  cases  relieved  of  all  responsibility  quite  irrespective  of  the 
alleged  Dature  of  the  negligence  or  (it  would  seem)  wilful  mis- 
conduct on  the  part  of  the  Railway  or  its  servants  which  caused 
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such  damage    (see  MoJiesivar  Das  v.  Carter  (1),    Tippanna  v.  The 
Southern  Marhatta   Railway  Company  {*).  Balaram    Harichand  v. 
The  Southern   Marhatta    Railway    Company,    Limited    (»),  East 
Indian  Rtilway  Company     v.    Bunyad    Ali    (*),  Toonya  Ram  v. 
East   Indian   Railway    Company    (■),   and    Molji  Dhanji  Seth    v. 
The    Southern    Mirhitt,    Railway    Company    (<=)).      It  was  also 
argued    by    Mr.    Chum  Lai  that  in  a  case  of  this  kind  when 
goods    are   to  be  conveyed  in  open  wagons,  there  is  some  sort 
of    obligation    on     the    part  of  the  Railway  Company,  if  they 
wish    to    relieve    themselves    of    liability  in  respect  of  damago 
to  such   goods  caused   by  their  being >  conveved  to  bind  the 
cons.gnor   down   by   an    agreement   in  Form  C.     I  confess  I  am 
unable    to    see     that    there    is   any   such    obligation.     If    the 
consiguor  is  ready  and  willing,  in  consideration  of  being  allowed 
to    pay   reduced   fees,  to  execute  an  agreement  in  Form  B  which 
covers   every    form    of    negligence    (and    possibly    even  of  mis- 
conduct)   on    the    part    of    the  Rdlway  or  its  servants,  there  is 
nothing  to  prevent  the  Railway  Company  from  taking  advantage 
of  the  fact.     The  consignor  is,  of  coarse,  not  bound  or  compelled 
to  agree  to  those  term*.     He  can  undoubtedly  insist  on  executing 
an    agreement    in  Form    C.     But,  this    is  a    matter  for  his  con- 
sideration,   and  if  instead  of  Form  C,  he  executes  an  agreement 
in  Form  B,  he  must,  in  my  opinion,  be  held  bound  by  its  terms. 
Iu    the    present   case  the    plaintiff  Company  have,  upon  the 
facts  as  found  by  the  Lower  Court,  no  case  whatever.     They  are 
folly    conversant  with  the  law  on  the  subject,  and  they  know  the 
distinction    between    Forms   B  and  C.     They  actually  executed 
an   agreement    in    Form  B  and  paid  the  specially  reduced  rates 
for    the   conveyance   of   the  goods   and    though   they    did  not 
"request"   the   defendant    Company   to  sond  the  goods  in  open 
wagons,  their  age, .ts  acquiesced   in  the  goods    being  s6  conveyed. 
Further,    the    Lower  Court  finds  that  in  point  of  fact  th.re  was 
no    negligence    on     the     part    of    the    Railway.     In    any     case 
theref  ,re,  I  do  not  thinkthat  they  would  have  had  an  enforceable 
dam,     against     the    Railway.     But    be    this    as    it    may,    they 
oertainly    cannot    succeed  in  view  of  the  fact  that  they  accepted 
an  agreement  in  Form  B. 

I  have  referred  to  the  rulings  of  the  High  Courts  in 
this  country  with  regard  to  the  meaning  and  effect  of  "  Risk 
Notes  "  ,n  Form  B.  I  would,  however,  in  this  connection, 
refer   also   to      the     dtciaion    of    Kennedy  J,    in   the  case   of 

l2  I  ?'  £'  ISrfz  21°; ,,        '\)]I-  L-  «•  XVm  AH.,  42. 
K)I.L.  R.,  XIX  Bom.,  159.        {•)  U   U.  L,  J.,  396. 
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Hirschel  and  Mayer  v.  Great  Eastern  Railway  at  page  151  of 
volume  96  of  the  Law  Times  Exports,  whare  the  learned  Judge 
holds  that  the  words  «•  at  owner's  '  risk  '  or  '  solely  at  owner  s 
risk,"  do  not  by  themselves  confer  a  right  to  immunity 
where  goods  have  been  lost  or  dam  .god  in  the  course  of 
the  carriage  and  where  the  mischief  has  arisen  solely  or 
in  part  through  the  negligence  of  the  carrier  or  his  servants. 
This  decision  is  not  in  conflict  with  the  Indian  authorities, 
for  the  learned  Judge  concedes  that  when  a  person  requests 
the  carrier  to  carry  goods  at  reduced  rates  in  consideration 
of  his  holding  the  carrier  free  from  liability  for  any  loss 
or  d..mage.  he  is  bound  by  such  agreement.  In  my  opinion 
therefore?  'the  order  of  the  Lower  Court  was  correct  and 
I  accordingly  dismiss  this  application   with    costs. 

Application  dismissed. 

No-  114- 

Before  Mr.  Justice  Lai  Chand. 
GURDIT  SINGH,-(Plmntiff),-PET1TIONER, 

i  Versus 

GHANAYA  LAL  AND  OTHERS.-CDbfkndants),- 
RESPONDENTS. 
Civil  Revision  No.  205  of  1905. 
Jurisdiction   of  Small    Cause  Court-Suit  ly  auction-purchaser  to  ncnm 
JZslloney-Maintai^ilit,   of  sucn   suit-CM  Procedure  Cod,,  1882, 
Section  315. 

Sold  that  a  suit  by  an  auction  purchaser  against  the  decree- holder  for 
refund of"  L  purchase-money  proportionate  to  a  share  in  the  purchased 
Poperty  of  winch  he  has  been  deprived  on  a  suit  by  a  that  party, 
Tgnizlble  by  a  Court  of  Small  Causes,  as  it  involves  no  question  of  resciss.cn 

"  ^  VTZl  1 1  ^maintainable  in  addition  to  the  summary 
Held,  also  the    such   a  ^  ^  ^  ^  ^ 

Titian  for  revision  of  tke  decree  of  Lala  LUoan  Ohand  Judge, 
sLall  Cause  Court,  Amritsar,  dated  5th  July  1901. 
Shircore,  for  petitioner. 

The  judgment  of  the  learned  Judge  was  as  follows  :- 
t      n„1Mn    f   -It   is   contended   for  the  petitioner  that  the 

16,4  "*  ,907'  J£T&  L  -  j— —  -  -?  «•  ■* *- 

f°rttorth.t  the  ..it  for  rotund  of  a  portioo  of  the   p.roh^o. 
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money  is  maintainable  independently  of  Section  315,  Civil  Pro- 
cedare    Code,    even   thongh   it  is  fonnd  that  th«  judgment-debtor 
had   some  saleable  interest   in    the  property   sold.     Articles    2 
and    15  were  relied    upon   to  support   the   first   contention,  but 
neither  article   seems  to  me   to  be  applicable  to  the  case.     Arti- 
cle  15  applies  to  suits   for  the   specific  performance  or  rescission 
of   a  contract.     There   is    no   question   of   rescission  or   specific 
performance  of  a  contract   in  the   present  case.     It  is  a  suit    by 
toe   auction-purchaser   against  the  decree-holder    for  refund  of 
the    purchase   money  proportionate  to  a  share  in  the  purchased 
property   of  which   he  has    been    deprived  on  a  suit   by  a  third 
party.     There    was   no    contract   between   the   plaintiff  anntion- 
paroha-er  and  the    d-cw-holder,    and  therefore  no  question    of 
^scission    or   spaa  fij  performance    of  a  con traot,  is  involved    or 
arises  in  the  suit.    As  regards  Articlo  2,  the  contention  is  directly 
opposed    to    1    Calcutta  Weekly  Notes  page  140,  where  the    said 
article  was  held  inapplicable   to   such  suits,  and  it   was  further 
held    that   the  suit  was  cognizable  by  a  Court  of  Small  Causes, 
I,  therefore,  hold  that  the  Small  Cause  Court  had  jurisdiction  to 
entertain  the  suit. 

1  am  further  of  opinion  that  the  bower  Court  is  light  in 
holding  that  the  suit  for  refuud  of  a  portion  of  the  purchase- 
money  is  not  maintain  ible.  The  purchase  was  made  at  a  public 
anctioD,  and  the  Sale  conveyed  merely  the  rights  and  interests 
of  the  judgment-debtor  in  the  property.  There  was  no  guarantee 
given  by  the  decree-holder,  express  or  implied,  that  the  judg- 
ment. debtor  possessed  a  saleable  interest  in  the  property  or 
what  was  the  extent  of  his  interest,  if  any,  at  all.  Under  the 
a'rcumstauces  the  doctrine  of  caveat  emptor  would  apply  but 
for  the  provisions  enacted  in  Section  315,  Civil  Procedure  Code. 
'  The  strict  application  of  the  maxim,  caveat  emptor,  to  sales 
nade  in  execution  of  decrees  was,  however,  considered  inequitable, 
wd  therefore  it,  was  enacted  that  the  purchaser  should  be' 
ntitled  to  receive  back  his  purchase  money  from  any  person 
o  whom  it  had  been  paid  when  it  was  found  that,  the  judg- 
oent-debtor  had  no  saleable  interest  in  the  property  which 
mrported  to  bo  sold.  This  enactment  confers  a  right  upon  the 
urchaser  which  he  did  not  possess  previously.  We  consider 
hat  it  confers  it  upon  him  absolutely  without  condition  as  to 
be  manner  in  which  it  is  to  be  enforced.  It  informs  him  that  he 
M  a  right  to  receive  his  money  under  certain  circumataDcei 
•om  certain  persons.  The  usual  method  of  enforcing  such  right 
by  civil  suit.  The  law,  however,  gives  the  purchaser  a  more 
ammary   way  of  enforcing  it,  bat  it  does  not  bar  his  right  of 
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Bait  -"  P.  R.    No.  7  of  1897.     It  is  thus  clear   that  a    regular 
.nit  by    an  auction-purchaser  to  claim  refund   is   maintainable 
in  addition  to  the  summary  remedy  provided  for  bv  Section  31  o. 
.    ,  r,        i  P^„      Rnr    the   rieht    to    institute    such    suit 

Civil  Procedure   Code.     But    me   nguu 

iB  limited  to  conditions  and  circumstances  prescribed  by  that 
ection  It  is  not  an  independent  right,  but  a  right  creat  d 
Ty  Section  315,  Civil  Procedure  Code,  and  as  such  is  necessarUy 
oLmsoribed  by  the  limitation  imposes  by  tha  secti-  A 
Suit,  therefore,  is  not  maintainable  to  cbum  a  refund  of  a  portmn 
of  the  purchase-money  when  it  is  not  found  a, .required  by 
Section  315,  CivU  Procedure  Code,  that  the  3"^ment,.deb 
had  no  saleable  interest  in  the  property  purchased  by  tb 
plaintiff.  I,  therefore,  uphold  the  order  of  the  Lower  Court 
as  a  competent  and  legal  order,  and  dismiss  the  application  for 

revision. 

Application  dismissed. 


No-  Lift. 

Before  Mr.  Justice  Chatterji,   CLE.,    and  Mr.    Justice   Johnstone.\ 
RAM  DAS  AND  ANOTHER    (Plmnt^.-APPELLANTS,  . 
Versus 
Appbllat-Sidh.     j  ^^     (Depb8DAHT) -RESPONDENT. 

Civil  appeal  No.  809  of    1906. 
„.*,.   influence-Mone^naer-VnconscionaUe  ^ain- <W.    >* 
^^re-Contract  icf,  1872,  Section  16. 
A  profession.  -ey,euder  advanced  .ape^n  m^  for  ^ 


d  mC7—y  dismal  as  warrants  were  out  onMs  pay,    H.  1,7« 
Itm  nromis,ory  note,  for  R9.  5,510,  bearing  interest  at   H..   2< 

:^r:P:rar::.  ;.»■*  by *.  ^  ^ «- 

for  recovery  of  the  amount  due  on  the  promissory  notes, 

Tm    Lt  the    bargain   was  oppressive  and  unconscionable,  and 
Hf'  .fthe  circumstances  disclosed  only  entitled   to  recover    * 

^rrt^:^  ^  ****.—.-*.«*  -  *« 

per  centum  per  annum. 

IK^  J^«,  I«to".  toei  5<*  Jnne  19°6' 
Petman,  for  appellants. 

The  judgment  of  the  Court  was  delivered    by- 
Phattkui,  J.-Thisis  a  suit  for  recovery  of  Rs.  6,060,  m 
29th  April  1907  ^  °™  ^ipal  lent  on   a  promissory  note,    Ex.    P  I,  d* 
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23rd  December  1905,  and   Rs.  280    interest   at  Rs.    2  per  cent, 
per   mensem.     The  suit  was    instituted  on  8th   March    1906. 

Defendant-respondent  Netto  admitted  execution,  bat 
pleaded  gross  inadequacy  of  consideration  and  undue  influence, 
and  also  a  payment  of  Rs.  62  for  which  he  had  not  received' 
credit.  The  other  defendant,  Bose,  pleaded  that  he  was  only 
a  surety  which  was  admitted  by  the  plaintiffs.  It,  i3  not 
necessary  to  consider  his  pleas  any  further  as  he  has  acquiesced 
in  the  Lower  Court's  decree  and  plaintiffs  have  abandoned  the 
appeal  against  i.im    in    this  Court. 

The  District  Judge  framed  issues  on  the  question  of  undue 
influence  and  a*  to  the  payment  of  Rs.  62.  He  found  that  only 
R>.  2  075,  were  dm  to  plaintiffs  at  the  time  of  execution  of 
the  promissory  note  sued  upon,  and  that  Rs.  290  were  paid 
in  cash.  He  allowed  interest  only  at  Rs.  6  per  cent,  and 
deducted  Rs.  62  which  he  found  had  been  paid,  and  passed  a 
decree  in  plaintiffs'  favour  for  Rs.  2,251-8-0  with  Rs.  6  per  cent, 
interest  from  date  of  institution  to  that  of  realization.  The 
plaintiffs  appeal. 

The  District  Judge  holds  plaintiffs  to  be  professional 
money-lenders,  and  this  was  not  denied  in  the  argument 
before  us.  The  respondent  appears  to  be  a  G->anese  or  Indian 
Christian  who  has  adopted  the  English  dress  and  language 
aud  is  employed  in  the  Indian  Telegraph  Department  on  a 
salary  of  Rs.  191  per  mensem.  From  his  statements  in  the 
Lower  Court  and  bsforo  us  he  seems  to  be  considerably  in 
debt. 

The  first  and  main  point  for  determination  is,  what  was 
the  consideration  for  the  promissory  note  in  suit,  and  whether  the 
contract  it  embodies  is  unconscionable  and  the  defendant's 
consent  to  it  was  obtained  under    undue    influence. 

The  record  shows  that  the  promissory  note  f  1  was  obtained 
in  lieu  of  four  earlier  ones,    viz. — 


P2  ...  forRs.  2,00i. 

P  3  ...  „  2,000 

P  4  ..  „  760 

P  5  ...  „  750 

According  to  the  endorsements  on  the  notes  it  appears 
that  interest  up  to  6th  December  1905  and  Rs.  300  out  of  the 
principal    were   paid  on    P  2.     Similarly    interest    up    to   12th 
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October  1905  and  Rs.  130  out  of  the  principal  were  paid  on 
P  3  and  interest  np  to  6th  Decarnber  1905  and  Rs.  40 
out  of  the  principal  on  P  4.  On  P  5  nothing  is  shown 
to  have  been  paid. 

Netto's  statement  in  the  witness  box     is    that   he   received 
only    Rs.  1,000  on  account  of    P    2   and   P   3    and   one-half   the 
amounts  shown  on    the  n.tes     P    4    and  P  5.     The    total    sum 
received   according    to    him    was    Rs.     1,755.     In    his    written 
statement  he  said  he  had  received  about  Ri.  1/00  for  th,   prom- 
issory    note   in  suit   and  altogether  Rs.     3,000  for  that  note  and 
another   for   R«.  5,0  JJ    in   fivmr   of  Loke    Nath    and  Ganpat 
Rai.     He  also  claimed   credit   for   a   payment    of    Rs     62    on 
account    of    P    I.     In    his    axanaiuUioi    as     a     defendant    he 
said  Rs.  1,015  were  pud    when    the  note-    in    plaintiffs  favour 
and  Loke  Math's  were  executed,  and  Rs.    200    to   certain    other 
executants  not  now  before  the  Court,  and    Rs.  400  for  redeeming 
his  life  policies.     Bose  as  defendant   supported  him   as    regards 
payment  of  Rs.  1,015  and  the  considerattons   for  P    1,    and   the 
note    in    favour    of    Uke    Nath  being  mixed  up,  and  he  made  a 
similar   statement    as    witness   for     the     defence.     Mrs.    Netto 
deposed  to  the  same  effect  and    to    the    payment   of    Rs    62    on 
account  of  P    1. 

Plaintiff  Ram  Das  as  a  plaintiff  stited  that  the  previous 
notes  P  2  to  P  5  were  executed  for  cash,  but  uo  evidence 
was  called  for  the  plaintiffs  after  the  issues    wete   drawn. 

The  execution  of  all  the  promissory  notes  is  admitted  as 
they  import  consideration  :  the  onus  of  proof  of  insufficient  con- 
sideration was  on  the  defendant.  Nevertheless  the  District 
Judge,  after  an  examination  of  all  the  evidence,  has  come  to  the 
conclusion  that  defendant's  story  that  the  total  consideration 
received  by  him  was  Rs.  1,755,  is  coirect.  He  is  supported 
with  reference  to  P  2  and  P  3  by  his  wife,  and  there  is 
no  evidence  to  the  contrary. 

The  manuer  in  which  the  promissory  notes  were  taken,  viz., 
P  2  on  24th  March  in  favour  of  Ram  Das  ;  P  3  on  23rd 
March  in  favour  of  Bulaki  Ram ;  P  4  on  2nd  June  1904  in 
Ram  Das'  name  ;  and  P  5  on  4th  June  1904  in  that  of  Bulaki, 
the  promissory  note  in  suit  in  the  joint  names  of  the  two  plaintiffs 
on  23rd  December  1905  and  the  bond  for  Rs.  5,000  on  24th 
December  1905  in  Loke  Nath's  nan.e  is  calculated  to  create  some 
confusion  a.  regards  the  dealings,  and,  in  my  opinion,  lends 
colour  to  some  extent  to  his  allegation  backed  by  the  etatemeut 
of  his  wife  and  Bose.     Again,  if    ^e  have  regard  to  the  relative 
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positions  of  the  parties  to  the  promissory  note  sued  on,  we  should 
probably  come  to  the  conclusion  that  they  were  not  on  equal 
terms,  as  ou  the  one  side  there  w«  an  impecunious  man  of 
Netto's  type  aod  on  the  other  professional  money-lenders  like 
the  plaintiffs.  The  former  was  in  urgent  want  of  funds,  and 
oould  offer  no  substantial  .security,  and  it  was  to  be  expected 
that  plaintiffs  would  try  to  drive  a  bargain  as  advantageous 
to  themselves  as  oould  be  imtgiood.  In  these  circumstances 
the  plaintiffs  ought  to  have  produced  same  affirmative  evidence 
of  a  reliable  character  to  show  what  consideration  was  paid. 
There  are  no  bwks  to  show  the  dealings,  and  we  understood 
Mr  Pet-nin  to  say  that  his  clieots  have  none  to  produce. 
Ram  D„  himself  did  not  go  into  the  witness  bos,  nor  call  his 
co-plaintiff  to  give  evidence  as  to  the  loin  transaction.  Tney 
never  offered  themselves  t>  be  cross-examiued,  and  it  is  incredible 
that  in  a  case  like  the  preseut  where  a  dispute  as  to  consider- 
ation was  bound  to  arise  in  the  end,  the  plaintiffs  did  not  take 
the  precaution  of  making  their  payments  in  the  presence  of 
reliable  witnesses,  and  chose  to  stake  everything  on  the  legal 
presumption  in  favour  of  the  promissory  notes.  Their  learned 
Counsel,  though  he  referred  to  Ram  Das'  bald  statement  as 
a  plaintiff  while  the  pleadings  were  being  recorded  that  the 
whole  of  the  consideration  for  the  four  earlier  notes  was  paid 
in  cash,  relied  much  more  on  the  legal  argument  that  if  de- 
fendant's story  is  true  he  entered  into  the  transaction  with 
bis  eyes  open  and  is  not  entitled  to  any  relief.  Though  the 
evidence  for  the  defence  is  not  quite  satisfactory  and  is  interest- 
ed, I  am  not  prepared  under  the  circumstances  to  differ  from 
the  finding  of  the  District  Judge. 

The  endorsements  show  that  Rs.  520,  and  not  Rs.  340, 
have  been  repaid  out  of  the  principal  of  the  earlier  notes,  but 
as  defendant  has  not  appealed,  we  need  not  go  into  this 
question.  1,  therefore,  find  that  Rs.  2,075  were  due  when 
P  1  was  executed  and  Rs.  200  were  paid  then.  Total 
Rs.  2,275. 

Coming  now  to  the  legal  argument  of  plaintiffs'  Counsel 
the  gist  of  it  is  that  defendant  was  not  an  ignorant  agricul- 
tnrist,  nor  an  inexperienced  expectant  heir,  nor  indebted  to 
the  plaintiffs  when  the  first  two  promissory  notea  wore  executed, 
and  that  assuming  that  he  wrote  notes  for  four  times  the  value  he 
received  he  did  so  deliberately  and  with  his  eyes  open  and 
cannot,  at  this  distance  of  time,  claim  relief  on  eqoitable 
grounds.     He  further  contended  that  the   doctrine   of  equitable 
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relief  from  unconscionable  bargains  is,  in  England,  confined 
to  the  cases  of  expectant  heirs,  reversioners  and  reminder  men 
and  not  extended  to  others,  and  that  the  same  rule  obtains  m 
India.  Ho  cited  Chuni  Ku.r  v.  Rup  Singh  C)  in  support  of  h,s 
argument. 

This  judgment  does,  to  some  extent,  support  hi*  contention, 
but  in  my  opinion  the  limitations  ou  the  rule  ,n  England 
rationed  by  the  learned  Chief  J  ustice  appear  not  to  h>  borne  out 
by  the  English  cases  on  the  subject.  In  Lake  Ind.r  8mgh  V. 
Rup  Singh  (»)  reported  in  the  same  volume  rehe  was 
grven  to  a  pe^on  who  did  not  actually  come  under  the  category 
of  persons  menUoned  in  the  first  rnliug,  and  the  judgment 
proceeded  mainly  upoa  the  exorbitant  character  of  the  terms 
exacted  by  the  lender.  Husain  Bakh<h  V.  Rihnat  E*»»  (  ), 
i.  a  third  cse  in  point,  vide  remark,  at  page  130.  In 
these  cases  the  lenders  were  not  professional  usurers   or    money- 

Pl  intS  are  professional  money-lenders,  and  the  transacts 
an  binary  L  to  a  man  iu  want  of  money  but  holding  a 
Government  appointment. 

That  the  equitable  jurisdiction  of  the  English  Equity  Courts 
to  give  relief  against  hard  and  unconscionable  b.rga.ns  „  no 
limited  to  cases  of  expectant  heirs  and  reversioner,,  etc  but 
extends  to  other  cases  as  well  as  has  been  repeatedly  laid  down. 
See  remarks  of  Mr.  Justice  Denman  in  Nevill  v.  Snelhng  (>). 
Sir  J  Stuart,  V.C.  ,n  Barret  v.  Hartley  <?),  said  the  principle 
of  interference  was  that  which  prevented  any  oppressive 
bargain  or  any  advantage  exacted  from  a  man  under  gnevous 
necessity  and  want  of  money  or  otherwise   exposed   to  pressure, 


It   is  true   Netto    is    a  man  of  some  eduction  and  was  not 

,ebtrotbe   plaintiffs   when   he  first   borrowed  money   from 

ihem   on    P  2  and  P     3-     But  he  explained  to  us  mth.s   Court 


SlThe  was  in  due  need  of  money  as  attachments  were  out  on 
hi  pay  and  he  was  liable  to  summary  dismissal  at  any  moment 
SeE  Pn,'  '«**  said  thesamethingin  the  Lower  Court,  and  I 
7  A  ,«  difficulty  in  believing  him  as  otherwise  no  one  would 
fi"  t  be  liable  for  Rs.  4,000  on  receiving  only  Re.  1,000. 
Tube  imeof  executing  the  promissory  notein  suithe  was  clearly 
tHer  Z  plaintiffs'  thumb,  and  this  wou.d^suffi.entj^ 
7~ZT  vr  Tri    S7  (3)  /  t.  B.,  XI  All,   128. 
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even  as  regards  the  first  loan  when  a  man  is  in  great  need  and 
a  bard,  unconscionable  and  exorbitant  bargain  is  driven  with 
bim  taking  advantage  of  his  necessities,  I  do  not  see  any  real 
difference  if  he  is  in  debt  to  others  and  not  to  the  plaintiff. 
The  same  principles  appear  to  apply  in  either  case. 

I  shonld  be  sorry  to  think  that  the  Conrt  is  compelled  to 
enforce  an  unconscionable  bargain  to  the  strictest  letter  in 
circumstances  like  the  present  I  venture  to  thii.k  the  Court 
is  not  simply  the  blind  ard  humble  instrument  of  the  plaintiffs 
for  plundering  their  fellow-men,  but  has  power  to  act  on  its 
independent  judgment.  In  such  cases  the  creditor  mast  pri- 
marily rely  on  the  honour  or  stupidity  of  his  debtor  to  carry 
out  tha  bargains,  but  if  he  has  to  corao  to  Court  he  must  abide 
by  the  Court's  view  of  the  transaction. 

I  oonsider,  therefore,  that  on  the  assumption  that  Rs.  1,000 
only  were  paid  when  the  fit-it  two  notes  were  written,  an  1  in 
the  circumstances  disclossd  in  this  case,  the  leg*!  contention 
of  plaintiffs'  Counsel  as  to  the  Court  baing  compelled  to  enforoe 
the  contract  is  untenable. 

This  being  my  view,  there  is  no  good  gr  mnd  for  inter- 
ference with  the  District  Judge's  order  except  as  to  the  te'-ms  on 
which  relief  is  to  be_given  to  defendant. 

I  consider  that  plaintiffs  ran  considerable  risk  when  they 
lent  money  to  defendant,  and  that  the  rats  of  interest  oupht 
to  be  a  high  one.  I  shonld  have  no  difficulty  in  allowing 
Ms.  24  per  cent,  fixed  in  the  promissory  note  itself,  but  that  it  is 
found  that  nut  Rs.  5,780  but  only  Rs.  2,775  were  the  considera- 
tion for  the  note,  and  we  hive  to  substitute  a  new  rate  of 
interest  on  an  equitable  basis.  I  consider  Rs.  IS  per  cent,  per 
annum  up  to  date  of  suit,  not  too  heavy.  This  would,  after 
dedocting  Rs.  62  found  to  have  been  paid  by  the  District  Judge, 
enhance  the  decree  to  Rs.  2,332.  From  date  of  decree  I  would 
allow    interest   at  Ks.  6  per  cent,  per  annum. 

I  would  accept  the  appeal  so  far  and  decree  as  above, 
but  as  the  appeal  has  really  failed,  plaintiffs-appellants  should 
pay  the  respondent's  costs. 

App»al  allowed. 
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No  lift 

Before  Mr.  Justice  Rattigan  and  Mr.  Justice  Lai  Chand. 

BHAQWANTT,— (Plaintiff),— APPELLANT, 

Versus 

SOHAN  LAL  AND  OTHERS,— (Defendants),— 
\  RESPONDENTS. 

Civil   Appeal  No.  474,  of  1905. 

Custom  -  Pre-emption — Preemption  on  sale  of.house  property— Mohalla 
Daitan,  Delhi  City — Punjab  Laws  Act,  1872,  Section  11. 

Found,  that  the  custom  of  pre-emption  in  respect  of  sale  of  house  property 
by  reason  of  vicinage  exists  in  mohalla  Dassan,  Delhi  City,  which  is  a  part 
of  mohalla  Billimarian. 

Further  appeal  from  the  decree  of  TV.  A.  Le  Bossignol,  Esquire, 
Additional  Divisional  Judge,"  Delhi  Division,  dated  15th 
April  1905. 

Shadi  Lai,  for  appellant. 

Grey  and  Muhammad  Shafi,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

2nd  Man  1908.  Rattigan,  J  — Plaintiff  sued  for   pre-emption    in  respect  of 

the  sale  of  a  residential  house  situate  in  mohalla  Dassan,  Delhi 
City.  the  District  Judge  decreed  the  claim,  holding  that  the 
custom  of  pre-emption'had  been  sufficiently  established  as  existent 
in  the  mohalla  in'question,  and  that  under  the  circumstances 
of  the  case  plaintiff  had  a  preferential  right  of  purchase  as 
against  the  defendant  vendee.  The  lattfr  appealed  to  the 
Divisional  Judge  (Mr.  Le  Rossignol)  who  found  it  uocessary 
to  remand  the  case  for  "  further  evidence "  on  the  question 
whether  mohalla  Dassan  was  a  recognised  sub-division  of  Delhi 
City.  The  District  Jndee,  thereupon,  recorded  such  evidence 
upon  this  question  as  was  adduced  by  the  parties,  and  eventually 
reported  that  in  his  opinion  the  saii  mohalla  had  not,  been 
proved  to  1  be  a  recognised  sub-division  of  the  citj  for,  the 
of  Section  11  of  Aft  IV  of  '72. 


The  learned  Divisional  Judge,  however,  was  of  a  oontrary 
opinion,  xnd  apparently  on  the  ground  that  the  said  mohalla 
is  a  well  known  quarter  consisting  of  "  a  street  with  lanes  run- 
"  ning  into  it  on  both  sides  "  he  held  that  it  was  "  a  recognised 
"  sub-division  "  within  tl  ?  meaning  of  the  Act.    He,  there- 
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upon,  prooedei  ti  discuss  tha  question  whether  the  custom  of 
pre-enptioi  hid  been  proved  t>  exist  ii  this  sab-division  and 
arrive!  a1,  the  conclusion  that  it  had  not.  He  accordingly 
accepted  defendant's  appeil  and  dismissed  plaintiff's  eait  with 
costs. 

Plaintiff  has  preferred  a  further  appeal  to  this  Court 
and  ou  hs  bahalf,  Mr.  Shadi  Lil,  his  learned  coansel, 
has  urged  (1)  that  the  Mohalla  Hassan  is  not  a  sab-division 
of  the  city  ;  (2)  that  it  is  at  best  .a  ub-divisiou  of  the  larger 
sub-division  which  is  called  sometime'  Mohalla  Billimarian 
and  sometimes  Mohalla  Hiuz  Kazi  ;  (3)  that  the  custom  of 
pre-emption  both  as  regards  houses  and  shops  prevails  generally 
thr  mghiut  Dalhi  City  ;  (4)  that  even  if  the  house  is  situate  in  a 
sub-division  of  the  city,  there  is  sufficient  evidence  on  the  file  to 
support  the  finding  of  the  District  Judge  that  the  custom  of 
pre-emption  prevails  in  this  sub-division  ;  and  (5)  that  as  it  has 
not  been  proved  that  the  Mohalla  Dassan  is  a  sub-division  of 
the  city,  the  instances  of  pre-emption  given  by  plaintiff's 
witnesses  are  quite  sufficient  to  establish  his  case  when 
it  is  a  well  established  fact  that  the  custom  of  pre-emp- 
tion has  been  found  to  exist  in  almost  every  part  of  Delhi  City. 

For  the  respondents  Mr.  Grey  controverted  these  arguments, 
but  admitted  that,  speaking  gonerally,  the  custom  of  pre-emption 
had  undoubtedly  been  held  to  etist  very  generally  in  the 
different  parts  or  localities  of  Delhi  City.  The  le  irnsd  counsel's 
main  argument  was  that  Mohalla  Dassan  was  a  well  defined 
and  well  recognised  sub-division  of  the  city,  and  that,  conse- 
quently, before  it  ooald  be  held  that  the  custom  of  pre-emption 
existed  in  that  sub-division,  definite  instances  in  support  of  that 
custom  should  be  proved  in  respect  of  sales  of  houses  within 
the  sub-division.  The  learned  counsel  contended  that  so  far 
from  this  being  the  case,  plaintiff  had  failed  to  prove  any 
real  instance  of  the  custom  having  been  set  up  aud  fouud  to  be 
established,  and  that  it  was  not  sufficient  for  plaintiff  to  show 
that  the  custom  was  one  well  rocognised  in  other  parts  of  the 
oity.  Numerous  authorities  were  cited  by  coansel  in  the  coarse 
of  their  respective  arguments,  but  we  do  not  find  it  necessary  to 
deal  with  these  in  detail. 

In  our  opinion,  formed  after  giving  every  consideration  to 
the  arguments  of  Mr.  Grey,  it  is  not  proved  that  Mohalla  Dassan 
is  a  well  recognised  and  main  snb-divisioa  of  the  city  of  Delhi. 
Defendants  have  entirely  failed  to  prove, ti.his  fact,  though  the 
case  was  remanded  by  tho  Divisional  Judge  for  further   enquiry 
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upon  the    point.     0  .    the    other    hand,    plaintiff    has  adduced 
evideooe  to  the  effect  that  this  mohalla  is  not,  and  never  has  beeD, 
regtrdedaa  a  sub-.divis  on  of  the  city    (.fee    the   evidence    of   the 
plaintiff's  witnesses  and  especially  that  of  Hurly  and    Zahid-ud- 
din,  both  apparently   i  n partial    and    disinterested)-.     No    doubt 
in  sotne i  towns  a  mohalla  is    a   well   recognised    sub-division,    as 
equally,  without  question,  it  is  not    such    in    other   t  »wns.     No 
geuoral  rule  therefore  can  be  formulated  upon  this  point,  and  in 
each  case  the  question  whether  or  not  a  particular   locality    con- 
stitutes  a  sub  division    for  the    purposes  of    Section    1 1    "f    the 
Punjab  Uws  Act  must   be    decided  upon  the    evidence    in   that 
ca-e.     In  the  case  now  before  ns  we   are    not    satisfied    that    the 
mohalla   in    questio-.    has    evar    been     recognised    as    such    sub- 
division.    We  are  not  prepared,    upm    the    evidence    before    us, 
to  say  that  there   are   or  are    not  sub-divisions  of    Delhi   City, 
nor  are  we  disposed  to  attempt  the  very    difficult  task    of    giving 
a  general  definition   of  the  expression    "sub-division."     All   that 
we  do  decide  is  that  it  has  not  been  established  to    our   satisfac- 
tion that  the  Mohalli  Dassan    is  a    -ub-division    of    the    city    of 
Delhi.   Mr.  Grey  asked  ns  before  deciding;  this  question  definitely 
to    allow    his    client    a   further    opportunity     of     pn  ving  that 
Mohalla  Dassan  was  regarded  a  well  defined  sub-division    of   the 
oity.     But  as  the  defendant    had    every    opportunity    of    giving 
evidence  iu  support  of  his  contention   before  the    District    Judge 
when  the  case    was   remanded   for   further    enquiry   upon    this 
very  point,  we  cannot  admit  the  reasonableness    of    the   request 
now  made  to  us,  and  we  must  therefore  refuse  it.     The    question 
then  remains  whether  the  custom  of  pre-emption  exists   in    this 
part  of  Delhi  City  ?     The,  e  is  ample  authority  for   the    proposi- 
tion that  the  custom  prevails  very  generally  throughout  the  city 
of   Delhi    (see  inter    alia,   Abdutta    Beg   v.    Walait    Began    (l), 
Niwal  Kishore  v.  Amir  Khan   (3),  Pray  Raj   v.   Micrari   Lai    (»), 
Chhanya  Mai  v.  Joti  Parshad  (*),    the  judgment  of    Mr.  Clifford, 
DivisionalJndge,  da'ed3U    December  lb86,   Kanni  Mai  v.  bheo 
Nath  (6),  S  arif  Hussain  v. Muhammad  Tusaf  (6).  That  being  so, 
is  theie  any  reason  to  suppose  that  it  does  not  exist  in  this  parti- 
cular locality  ?  Plaintiff  has  been  able  to  give  thiee  well  establish- 
ed instances  in  which  the  right  was  asserted  and  in  et.ch  case  the 
claimant  succeeded  iu  establishing  his  claim.     No  doubt,  in  these 
cosos  the  question  was  not    fought    out,    but    wo    cannot    regard 
that  fact,  as  per  «e  sufficient  to  discredit  the    instances.     On    the 

•     (*)  120-P.  ft,  1966  (*)  75  P.  L.  R.,  1006. 

(•)  122  P.  «.,  1906.  C)  6*  P.  P.,  1887. 

C)  fil  P.  P.,  1906.  C;  *8  P.  P.,  1905. 
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contrary,  it  was  probibly  owing  to  the  fact  that,  tbe  custom 
was  well  known  to  exist  that  no  Rerions  attempt  was  made  in 
any  case  to  contest   t'-e  pre-empWs    claim.     DHre.,dH„t,    Sohan 

Lsl,  asserts  that  no  less  than  30  s.les  of  houses  in  this  mohalla 
have  taken  place  since  1857,  and  that  no  dispute  regarding 
pre-emption  has  ever  occnued.  Bat,  as  he  was  himself  com- 
pelled to  admit,  in  each  case  the  vendor  and  vendee  took  the 
precaution  of  obtaining  the  signatures  of  the  "neighbouring 
"owners"  to  the  deed.  This  in  itself  strongly  suggests  that 
the  parties  were  well  aware  of  the  existence  of  the  custom.  But 
however  this  may  be,  the  fact  remains  that  it  has  now  been 
settled  beyond  all  doubt  that  in  Delhi  City  the  custom  of  pre  emp- 
tion  prevails  very  generally  in  respect,  of  sales  of  residential 
houses,  and  we  see  no  leissn  why  t'lis  custom  should  not  prevail 
equally  in  this  smill  area,  especially  as  plaintiff  has  been  able  to 
adduce  in  support  of  his  ease  at  least  three  instances  relating  to 
house  property  in  this  very  wiltaUa.  In  this  connection  we 
would  refer  to  the  judgments  of  this  Ciurt  in  Muhammad 
Kh         .      '"'  /    Bobo   Sahib  [}),   Abdulla    Beg   v. 

Walaiti  Begam  ('->■  If  is  a  significant  fact  that  defendant's 
learned  counsel  were  unable  to  refer  to  a  single  case  deoided 
by  this  Court  iu  which  it  had  been  held  that  snch  custom  (as 
regards  house  property)  does  nor  prevail  in  any  particular 
locality  of  LVlhi  City. 

We  accordingly  hold  that  the  custom  of  pre-emption  does 
exist  in  Mohalla  Dassan  in  respecl  of  the  sale  of  house  property, 
and  we  therefore  remaud  the  cise  to  the  D, visional  Judge  for 
decision  of  the  question  whether  upon  this  findiug  plaintiff 
has  a  right  preferential  to  that  of  the  defendant  (issue  No.  2). 
This  remand  is  under  Section  566,  Civil  Procedure  Code.  Costs 
to  abide  the  event. 


manded. 


(')  41  T.  B.,  1903.  (?,  120  P.  ft,  1906. 
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No.  117. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge. 
MANSA  RAM  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 
Apkllati  Sibb.     {  Versus 

GHULAM  MUHAMMAD  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  74,  of  1908. 

Punjab  Alienation   of   Land  Act,  WOO,   Section  4— Member  of  an  agricul- 
tural tribe — Kharals  of  Hissar  District, 

Held  that  Kharals  of  Hissar  District  are  not  members  of  an  agricultural 
tribe  in  that  district  for  the  purposes  of  the  Punjab  Alienation  of  Land 
Act,  1900. 

Miscellaneous  further  appeal  from  the  order  of  0-  H.  A  thins, 
Esquire,  Divisional  Judge,  Ferozepore  Division,  dated  17th 
October  1907. 

Dwarka  Das,  for  appellants. 
Fazl  Elahi,  for  respondents. 
The  judgment  of  the  learned  Chief  Judge  was  as  follows  :— 

1908  Clabic,  C.  J.— The  question  is  whether  Kharals  in  the  Hissar 

District  are  Rajputs  and  entitled  for  that  reason  to  be  considered 
an  agricultural  tribe. 

The  onus  is  on  defendant-i,  Kharals,  who  allege  that  they  are 
Rajputs. 

In  five  districts  in  the  Punjab,  Rajputs  and  Kharals  are  both 
gazetted  as  agricultural  tribes. 

In  Sonun  v.  Eupan  Bai  {}),  Mahtams  were  held  not  to  be 
an  agricultural  tribe  as  being  Jats  or  Rajputs  for  this  reason  ; 
and  in  the  same  way  Kureshis  have  been  held  not  to  be  Siiada 
in  Hi«ar  District  (Civil  Revision  No.  2144  of  1907).  No  witness 
has  appeared  who  says  that  he  is  both  a  Rajput  and  a  Kharal, 
and  there  is  no  evidence  as  to  intermarriage  ;  on  the  contrary 
defendant's  witness  Umra  says  that  the  Kharals  intermarry 
amongst  themselves  and  not  outside  their  tribe. 

Kharals  are  both  Rajputs   aud  Jats  according  to  the  Census 
Report  of  1891,  and    probably   other  races  are  also   Kharals.     I 


(')  24  F.  B„  1808. 
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find  that  Kharals  are  not  proved  to  be  Rajputs  and  as  snch  under 
Section  4  of  Land  Alienation  Act  an  agricultural  tribe,  and  I 
accept  the  appeal,  Bet  aside  the  order  of  the  Divisional  Judge, 
and  remand  the  case  for  disposal.  Court  fee  on  this  appeal 
will  be  refunded  :  other  costs  will  be  costs  in  the  case. 

Appeal  allowed. 

No.  118  • 

Before  Mr.  Justice  Rattigan  and  Mr.  Justice  Shah  Din. 
SANT  SINGH,— (Decree-holder),— APPELLANT, 

Versus  I 

QA1M  AND  ANOTHER,— (Judgment-debtors),—  f  Appjllatb  Simh. 

RESPONDENTS.  J 

Civil  Appeal  No.  809  of  1904. 

Appeal—  Appeal  instituted  in  wronj  Coirt  —  Sufficient  cause— Careless- 
ness  or  oversight  of  apptllait  or  counsel — Limitation  Act,  LS77,  Section  5. 

Meld,  under  the  circumstances  of  the  case,  that  the  presentation  of  the 
appeal,  which  was  of  the  jurisdictional  value  of  over  Rs.  S,uuo,  to  the  Divisional 
Court  was  not  a  sufficient  cause  within  the  meaning  of  Section  5  of  the 
Limitation  Act,  1877. 

Mere  carelessness  or  oversight  of  the  appellant  or  his  counsel  in  pre- 
senting an  appeal  in  a  wrong  Court,  which,  by  the  exercise  of   due  diligence,    I 
could  have  been  avoided,    cannot  be  recognized  as   a  sufficient  reason  for 
delay  under  this  section. 

Miscellaneous  first  appeal  from  the  order  of  Lila   \takhin  Lai,  Sub- 
Judge,  Rawalpindi,  dated  26//t  February  19j4. 

Idiwir  Das,  for  appellant. 

Dani  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Rattigan,  J. — The  fads  of  this  case  are  briefly  as  follows  :  -  Mth  April  1907. 
Oa  the  24th  July  1892  a  decree  for  Rs.  5,569_aud  costs  was 
p\ssed  by  the  Court  at  Pishio  in  favour  of  the]"appellant, 
Sant  Singh,  and  by  order,  dated  22nd  November  1892,  this 
deoree  was  transferred  for  execution'*to  the  Cosrt  of  the  Dis- 
trict Judge,]  Rawalpindi.  '  The  first  application  for  execution 
wa*  apparently]made  in  1894]and  sinoe'then  various  applications 
for  the  same  purpose  have  been  made,  the  last  on  the  27th 
January  1904.  The  latter  application  (which  was  admittedly 
in  respect  of  the  full  amount  of  the  money  decreed)  was 
rejeoted  oa  the  28th  February  1901.     An  appeal  was  thereupon 
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presented  to  the  Divisional  Judge  on  the  14th  April  1904. 
Notice  was  issued  to  the  respondent,  and  upon  the  latte.-'s  ob- 
jection that  as  ti  e  amount  involved  exceeded  Rs.  5,000,  the  ij 
appeal  lay  to  this  Court,  the  Divisional  Judge  passed  an  order, 
on  the  26th  July  190  1,  that  the  memorandum  of  appeal  should 
be  relumed  to  the  appellant  for  presentation  to  the  Court  which 
had  jurisdiction  to  hear  the  appeal.  It  is  not  clear  from  the 
record  when  this  memorandum  of  appeal  was  actually  returned 
to  the  appellant,  but  we  may  assume  from  an  informal  order 
which  is  on  the  file  that  it  was  not  returned  befoiethe  29th  July. 
But  we  have  no  reason  to  doubt  that  it  was  returned  on  that 
date,  as  the  nMma.l  of  the  Court  was  distinctly  directed  to  return 
it  that  day.  There  is  every  presumption  in  favour  of  the 
assumption  that  it  was  then  returned,  and  if  it  was  not,  appellant 
should  have  given  proof  to  that   effect. 

The  appeal  was  not,  however,  filed  in  this  Court  till  the 
18th  August  1904,  that  is  to  say,  some  fifteen  day.  after  the 
memorandum  of  anpe.l  was  returned  to  him.  Bv  this  time  the 
appaal  was  obviously  and  admittedly  barred  by  time,  and  the  quea- 
tion  which  we  have  to  decide  is,  whether  under  the  circumstances 
of  this  case,  the  appelant  ha.  been  able  to  disclose  such 
«  sufficient  cause  "  for  not  filing  his  appeal  in  this  Court  within 
tbepe.iod  ordinarily  allowed  by  law  as  would  justify  us  under 
Section  5  of  the  Indian  Limitation  Act,  1877,  in  admitting  the 
appeal  to  a  hearing  on  the   merits. 

It  is  admitted  that  Section  14  of  the  Act  referred  to  has  no 
direct  applicability  to  appeals,  bat  it  is  urged  that  if  an  appellant 
an  satisfy  the  Appellate  Court  that  he  was  prosec  utmg  an  appea 
in  another  Court  under  the  honest  but  mistaken  belief  that 
.noh  ether  Court  had  jurisdiction  to  entertain  and  decide ,h 
appeal    he   must   be   taken   to    have    established    his    plea    of 

Court    and    that  under    such    circumstances   the    Court    shorUd 

™T«rt r^'=;:'i:,^,^1^ 

r   t        *„„„!    feel    called  upon    to  discuss  them  in  detail- 
I  ,„„„  „!.l„p,op,*o.   tb.t.taS  M>   ™t.k.»f  1« 

*  See  definition  of  faith '        [}.«.,       w  {         defect  of  jurig. 

..g0od     faith"    in      ti       his  appeal  m  another  Couit  winch 
Section  3  of  Act  XV  D 

of  1877. 
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diction,  or  other  like  camp,  is  nnahle  to  entertain  it,  the  Conrt 
may,  if  it  thiaks  proper,  hold  that  he  has  shown  Miificieut 
cause  for  not  appealing  to  the  proper  Court  within  the  pres- 
cribed period.     The   cases  of  Brij  Mohan  Das  v.  Na  inn  Bibi  (*), 

n     v.    Lai  a    Kami    Ohmd    (•■-    U 
Gouharv.   Khan  MnJiammad   3),  Civ  872  of  1902, 

K   ra    Mai    v.    Earn  Xafh    (*),  Wazir    Ali  Khan  v.     Zaina 

OJutnder    Base   v.    SannswiU   Djbi     (").    aud    Krishna  v. 
appan  ('),    are  ample    authority    for    this    propositi 
also    the  cases  referred  to    in  the  order  of  the  learned  Judge    in 
Chambers.     Practically,  the  only  authorities  to  a  contrary 
are  the  two  inlings  of  the  Allahabad   High    Court,  viz.,  Jay  Lai 
V.  Har  Namin  Singh  (b>,  and  Eamjiwan  Mai  v.  Ohand    Med    ("). 
Speaking    with     every     deference    we     venture     to    think    that 
these    two  rulings    go   too    far,    as   we   cau   conceive     ca 
which    au  honest  mistake  of  law  may  well  be  held   to  const 
"  sufficient  cause." 

But  admitting  this,  wc  are  of  opinion  that  in  order  to  enable 
an  appellant  to  successfully  ask  for  the  indulgence  granted  by 
5,  he  must  show  not  only  that  there  was  a  mistake 
of  law  but  also  that  the  mistake  was  made  in  "  good  faith," 
t.«.,  with  due  care  and  attention.  In  the  present  case  we  cau 
find  no  such  "  good  faith."  Obviously  the  value  of  the  subject- 
matter  of  the  deciee  was  such  that  the  appeal  lay  to  this  Court 
and  to  this  Court  alone,  as  it  exceeded  Rs.  5,000.  The  question 
as  to  the  coarse  of  appeal  was  exceedingly  simple,  aud  it  is 
impossible  to  suppose  that  any  pleader  could  have  entertain- 
ed a  reasonable  dourJt  that  if  iu  this  case  an  appeal  lay 
to  any  Court  in  this  Province,  that  appeal  must  have  lain 
lo  tlvs  Court,  Section  228  of  the  Civil  Procedure  Codo  is,  of 
course,  cl°ar  upon  this  point,  but  even  apart  from  the  provisions 
of  that  section  the  appellant's  pleader  (who  is  a  legal  practi- 
tioner of  repute  and  standing)  must  havo  realized  (had  ho 
taken  the  trouble  to  see  what  the  jurisdictional  value  of  the 
deere"  was)  that  the  Divisional  Court  at  all  events  had  no 
jurisdiction  to  hear  the  appeal.  Neither  the  appellant  nor  his 
pleader   have  attempted    to   explain  how  it  ippeal 

■  bo    filed    iu    the  Divisional  C  Bsible 

inference  is    that  by  some  carelessness  or  ovi  rsight,  the  pleader 


(')  J.  h.  R.,  XXIX  All.,  348.  0;  All.   W.  .V„  11)1)3,  32 

<V84  P-  «..  188'J.  C)I.L.  ft.,  XXXI  I 

(*)  66  P.  R.,  18!U.  O)  J.  L.  H.,  XIII  Mad.,  2U'J 

{*)  I.  L.  R.,  XXilll  All.,  414.  v\  /.  L.  R.,  X  All.  524 
•  )  1    L,  H    X  A 
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predated   the   appeal    to  the     Divisional  Oourt.     A,   we   have 
said,    there  wis  in  this   cue  no    groaad  for  taking   this  m. stake. 
Trn>,thede3rae   had    bee  i  transferred  for  execution,   and   it   is 
just  possibb   tli it    in    a  case   of   this    kind,    a   litigant    or   his 
pleader  might,   in    forgetfalness    of    the    provisions   of  Section 
228   of   the  Civil  Procedure  Cole,  have  felt   some  doubt  as   to 
whether   any  Court  in  this  Province  had  jurisdiction  to  entertain 
the  appeal.     If,  under  these  circumstances,  the   appeal  had  been 
presented   to  some  Court   superior  to  the  Court  at  Pishin  which 
passed  the    decree,    it  is  just  possible   that  a  plea  of  mistake  in 
law   might    have   been    put  forward   with   some  success.     But 
this  is    not  what  happened.     The  appeal  was  actually  presented 
to  a  subordinate   Court   in  this   Province,  and  this  too   in   f«ce 
of  the  fact  that  the  decree  was  for  a  sum  exceeding  Rs.  5,000. 
Mr.  Ishwar    Das  realizing   this   difficulty  endeavoured  to  bring 
the   case   nevertheless  within  the  purview  of  Section    5    of   the 
Limitation  Act   by  urging  that  the   appelant  had,  by  handing 
over   the   case   to   a   pleader    himself,      done   everything     that 
could    be   reasonably   asked  of    him   and   that   he   was  not    to 
be   made  responsible  because   hi,    pleader  had   bean   gu-.ty  of 
negligence.     We    cannot,   in    the    circumstances   of    tins   case, 
accede    to   this  argument.     The  pleader     is   the  agent    of    the 
litigant,  and   it  would  be  a  dangerous  precedent  for  us  to  hold 
that  the  client    was    to     be  free    from  all   blame   though    his 
pleader  had  been  inexcusably  negligent-     The  appellant  handed 
over    his    appeal     to     the    pleader,     and     himself     took     no 
further   trouble  in  the   matter,   and  the   mistake    made  by   the 
pleader    was  due  (we   regret   to  say)  simply  to  ^~  ^ 
.otto  any  real    mistake   of  law.     There   are   many   authont  es 
in  support  of   the   view    that    under  such     circumstances    the 
client   must   be  made   responsible  for   bis  pleaders   fault    see, 
e.g.,  Gopal  Chandra  Lahiri  v.   Solomon  0),  and  Bvshan  Sxngh  v. 
Kishun  Singh  (3). 

The  two  cases  principally  relied  upon  by  Mr.  Ishwar  Das 
are  clearly  distinguishable.  In  Mussammat  Gouhar  v.  Khan 
*«*»««*(•)  th.  appellant  was  a  pardanashin  lady  (.  pomt 
wbich  undoubtedly  weighed  with  the  Court),  and,  as  rem  J* 
L  the  learned  Judges,  the  suit  in  that  case  was  originally 
valued  at  Bs.  890.  Subsequently,  no  doubt,  it  was  valued  at 
"erts  5,000,  and  the  copy  of  the  judgment  showed  the  value 
0{  the  suit  at  over  Rs.  5,000.  But  apparently  every  one  was 
under   a   uusapp.  ebension    as   to  J^vaUieJnJhe^visional 

-— ^TT^Z^T"       O  30  P.  B.,  1886. 

U  '  (•)  66  P.  B.,  1891. 


Oote.  1908.  ]  CIVIL  JUDGMENTS-No.  118.  537 

Court,  the  respondent  took  no  objection  to  the  appeal  being 
heard  in  that  Court,  and  it  was  accordingly  beard  and  decided 
by  the  Divisional  Judge.  Subsequently,  on  further  appeal  to 
this  Court,  the  mistake  was  discovered,  and  in  their  judgment 
in  Mussammat  Gouhar  v.  Khan  Muhammad  (}),  the  learned 
Judges  lay  stress  npon  the  facts  above  stated  and  held  that 
under  the  peculiar  circumstances  of  the  case  the  appellant 
had  shown  "  sufficient  cause  "  for  not  appealing  within  time. 
The  learned  Judges  remark  :  "  The  reasons  why  it  was  not 
"  presented  within  that  time  is  that  by  an  oversight  ou  the 
"part  of  the  plaintiff,  or  her  adviser,  the  appeal  was  presented 
"  to  the  Divisional  Court,  and  by  an  oversight  on  the  part  of  the 
"  Divisional  Court  the  memorandum  of  appeal,  instead  of  being 
"  returned,  was  retained  there.  By  a  similar  oversight  the 
"  respondents  did  not  object  to  the  appeal  being  heard  in  the 
"  Divisional  Court."  Clearly,  therefore,  the  case  was  an  ex- 
ceptional one.  All  the  parties  and  the  Divisional  Court  itself 
were  evidently  misled  as  to  the  true  jurisdictional  value  of 
the  suit,  and  the  mistake  must  have  been  due  to  the  fact 
that  it  was  originally  valued  at  Rs.  800.  There  was  thus 
an  honest  mistake  made  by  the  appellant  and  her  pleader,  and 
from  the  fact  that  neither  the  respondents  nor  the  Court 
discovered  this  mistake,  it  may  reasonably  be  inferred  that 
the  mistake  was  not  only  honest  but  also  bund  fide,  that  is 
made  after  due  care  and  attention,  and  the  fact  that  the 
appeal  was  duly  filed  in  this  Court  within  4  days  of  the 
return  of  the  memorandum  of  appeal,  no  doubt  weighed  with  the 
Court.  The  facts  in  Civil  Appeal  No.  872  of  1902  were  prao- 
tically  similar.  There  too,  the  suit  had  beeu  originally  valued 
at  Rs.  1,575,  and  the  learned  Judges  observed:  "We  think 
"  that  both  parties  and  the  Divisional  Judge  were  under  acorn- 
"  plete  misunderstanding  as  f,o  tho  suit's  value,  possibly  owing 
"  to  the  fact  that  Rs.  1,575  had  been  wrongly  stated  as  value 
"  for  purposes  of  jurisdiction  in  the  heading  of  the  plaint  filed  in 
"  the  first  Court." 

In  the  present  case  there  was  no  such  excuse.  The  value 
has  throughout  been  fixed  at  a  sum  exceeding  Rs.  5,000,  and 
the  respondents  at  ouce  took  objection  to  the  jurisdiction  of 
the  Divisional  Court.  The  mistake,  in  other  words,  was  obvious 
On  the  fuce  of  the  record.  But  there  is  another  point  which  is 
against  the  appellant  in  this  case.     The  memorandnm  of  appeal 

(')  6C  P.  R„  1891, 
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waa  returned  to  him  (so  far  as  we  can  see  from  the  record  and 
there  is  nothing  to  prove  the  contrary)  on  the  29th  July  1904 
at  the  latest.  Knowing  (as  he  must  have  known)  that  his 
appeal  to  this  Court  was  by  that  date  obviously  out  of  time, 
he  ought  to  have  shown  reasonable  diligence  in  presenting  his 
memorandum  of  appeal  to  this  Court  after  it  had  been  returned 
to  him  by  the  Divisional  Court.  But  the  memorandum  was  not 
presented  to  this  Court  till  the  13th  August.  Mr.  Ishwar  Das 
stated  that  this  delay  was  due  to  the  fact  that  the  appellant 
was  at  the  time  residing  at  Sibi,  and  that  consequently  it  was 
impossible  for  him  and  his  pleader  to  take  more  prompt 
action.  But  there  is  no  proof  of  this  fact,  and  Mr.  Duni  Chand 
for  respondents  strenuously  contests  its  accuracy,  and  states, 
on  his  client's  instructions,  that  the  appellant  was  at  this  time 
actually  in  Rawalpindi.  It  was  clearly  the  duty  of  the 
appellant  to  verify  by  affidavit  his  pleader's  allegation,  but  no 
such  affidavit  has  been  filed. 

Taking  everything  into  consideration  we  are  compelled  to 
hold  that  the  appellant  has  failed  to  show  such  sufficient  cause 
as  would  jn  tify  us  in  admitting:  this  appeal  to  a  hearing  on 
the  merits.  In  the  words  of  the  learned  Judges  of  the  Bombay 
High  Court,  "  When  the  time  for  appealing  is  once  passed, 
"a  very  valuable  right  is  secured  to  the  successful  litigant, 
"  and  the  Court  most  therefore  be  fully  satisfied  of  the  justice 
"  of  the  grounds  on  whicli  it  is  sought  to  obtain  an  extension 
"  of  the  time  for  attaching  the  decree,  and  thus  perhaps  de- 
"  priving  the  successful  litigant  of  the  advantage  which  he  has 
"  obtained."  Kaisondas  Dharamsey  v.  Bai  Gunyabai  (!).  In 
the  case  before  us  the  only  ground  which  can  b-  urged  is 
that  the  appellant's  pleader  was  guilty  of  a  careless  oversight, 
and  this  ground  we  cannot  regard  as  sufficient,  specially  in 
view  of  appellant's  own  supineness  after  the  order  of  the  Divi- 
sional  Judge  of  the  26th  July  19U4  (see  as  to  the  latter  point 
Bamjnvan  Mai  v.  Chand  Mai  (2),  at  page  594,  when  the  subse- 
quent delay  amounted  to  merely  9  days). 

We  accordingly  dismiss  this  appeal  with  costs. 


Appeal  dismissed. 


(')  I.  L.  R.,  XXX  Calc,  329.       (*)  I.  L.  R.,  X  All.,  587. 


Ootb.  1908.  ]  CIVIL  JUDGMENTS-No.  119.  tog 


No.   119- 
Before  Mr.  Justice  Rattigan  and  Mr.  Justice  Shah  Din. 
PALA  MAL  AND   OTHERS,- (Plaintiffs),—  APPELLANTS    ) 

Versus  [appellate  Side. 

TTJLLA  RAM  AND  OTHERS,— (Defendants),— RESPONDENTS.  ) 
Civil  Appeal  No.  208  of  1907. 

Su.it  for  balance  admitted  due- Acknowledgment  of  liability-Promise   to 
pay— New  contract— Contract  Act,  1872,  Section  25  (c). 
Held  that  an  entry  in  writing  to  the  effect : 

"  Sri  Ganesh  ji  Sahai " 
"Sarkhat  kar  ditto  Pala  Mai,  Araar  Nath  Bhabhara  Khandaya  jog  Nikka 
"Ram  Roda  Ram,  Rala  Ham,  Brahman  Gujrati,  Garhwale  ne  miti  Poh   Sudi 
teej  Poh  18,  Kambat  1959  tarikh  ek  January  1903.'' 

"  Baqi  dena  raha  tarikh  ek  January  1903  miti  Poh  Sudhi  teej  Poh  din 
"18,  Sam  bat  1959." 

_       "  Dastkhat  Roda  Ram  Gujrati  Garhwala  tikas  (ticket-stamp)  laga  ditta 
lene  Pala  Mai,  Amar  Nath  nedena  Nikka  Ram,  Roda  Ram  Gujrati  Garhwale 
"  Dastkhat  Roda  Ram." 

amounts  to  a  mere  acknowledgment  of  liability  in  respect  of  an  existing 
debt  and  does  not  import  a  promise  to  pay  the  same  so  as  to  constitute  a 
iresh  cause  of  action  independently  of  the  debts  on  which  the  balance  was 
based  and  cannot  therefore  be  made  the  basis  of  a  suit. 

^chhoddasNathubhaiy.JeychandKhushalchand^.Ga^at  v.  Daulat 
*»»  (  ),  Uahbnb  Jan  v.  Sur-ud-din  (*),  Ratta  Bam  v.  Uuuammat  Nono  <«) 
and  Daula  v.  Qonda  ».*)  referred  to. 

fir*    appeal  from  the  decree    of  Bhai    Charat    Singh,    District 
Judge,  Eoshiarpur,  dated  10th  December  1906. 
The  judgment  of  the  Court  was  delivered  by 

Shah  Din,  J._The  suit  out  of  which,  this  appeal  has  arisen  26ffl  hlnn  m7 
was  brought  by  the  plaiut.ffs  Pala  Mai  and  Amar  Nath  against 
the  defendants  who  were  alleged  to  be  members  of  a  joint  Hindu 
family  for  recovery  of  Rs.  30.000.  principal  and  interest,  dne  on 
a  book  aocount.  The  allegation  in  the  plaint  which  are  material 
to  the  decision  of  this  appeal  ar«  that  on  the  1st  January  1903, 
Roda  Ram  for  himself  and  as  agent  of  Nikka  Ram  and  Rala 
Ram,  his  own  father  and  brother,  struck  a  balance  of  Rs.  22,000 
on  account  of  previous  debtH  in  the  plaintiffs'  bdhi  in  his  own 
handwriting  (a  transliteration  of  which  was  filed  with  the 
plaint) ;  that  Roda  Ram,  Nikka  Ram  and  Rala  Ram  were   dead, 

(')  l  L.  B.,  VIII  B.,m.,  405.         (»;  112  p.  R    1905. 
(')  68  P.  R„  180i  ^  3  P.  R.,  1878. 

(5)  35  P.  R.,  1903. 


Uo 


CIVIL  JUDGMENTS— No.  119.  [  REMim 


and  were  succeeded  by  the  defendants  as  their  heirs;    that  the 
defendants  were  members  cf  a  joint   Hindu   family  and    earned 
on  a  joint  family  business;   that  the  debts,  in  respect  of    which 
the  balance  in  question  was  struck,  had  been  contracted  for   the 
purpose  of  carrying  on  trade  in  sugar  by   which  the   defendants' 
family   maintained   itself  ;   and   that  all    the  defendants  were 
personally  liable  for  payment  of  the  debt  in  suit.     In  answer   to 
the   plaintiffs'  claim   the    defendants   advanced     various   pleas 
which  it  is  unnecessary  to  set  out   in  this   judgment,  save    and 
except  the  one  plea  on  which  the  suit  has   been   thrown   out  by 
the  Court  below,  viz.,  that  the  plaintiffs'  suit  was    not'  maintain- 
able on  the   balance    of   1st,  Janoary    1903,    which  was  merely 
evidence  of  the  original  dealings   between    the   parties,    and    did 
not  of  itself  constitute  a  fresh  cause  of   action.     In   bis    replica- 
tion, the  plaintiffs'  pleader  stated  that,  as  alleged  in    paragraph 
(1)  of  the  plaint,   the   balance    had   been   struck  on  account  of 
previous  debts  ;    that   the   previous   debts  therefore  constituted 
the  cause  of  action,  and  the  balai.ee    was   evidence  thereof  ;    and 
that  the  balance  being  a  new  contract  was  by   itself   a   snfficient 
cause  of  action. 

Upon  the  pleadings  of  the  parties  seven  issues  were  framed 
by  the  Lower  Court,  the  second  issue,  which  covered  the  point  in 
controversy  as  set  out  above,  being  as  follows  :— 

"  Is  the  suit  as  framed  not  maintainable  because  of  its  being 
based  on  a  balance  only  ?"  After  a  full  consideration  of  the 
wording  of  the  plaint  and  the  allegations  made  therein,  and  of 
the  precise  import  of  the  entry  of  1st  January  1903,  the  Court 
below  held  that  the  plaintiffs'  claim  was  based,  not  on  the 
original  dealings  between  the  parties  as  evidenced  by  the  book 
account,  but  solely  upon  the  balance  of  that  date;  that  the 
said  balance  merely  amounted* to  an  acknowledgment  of  liability 
in  respect  of  an  existing  debt  and  did  not  contain  a  promise  to 
pay  that  debt;  that  that  being  the  case,  the  entry  in  question 
did  not  constitute  a  fresh  cause  of  action,  and  the  plaintiffs' 
suit  as  based  thereon  was  not  maintainable.  It,  therefore,  dis- 
missed the  suit. 

In  appeal,  the  learned  pleader  for  the  plaintiffs  contended 
(1)  that  the  suit  was  not  based  merely  upon  the  balance  of  1» 
January  1903;  (2)  that  even  if  so  based,  it  was  maintainable, 
inasmuch  as  the  entry  sued  upon  contained  a  promise  to  pay 
and  constituted  a  fresh  cause  of  action  ;  and  (3)  that  in  any  case 
the  Court  below  should  have  permitted  an  amendmeot  of  the 
plaint,  bo  as  to  have  enabled  tho  plaintiffs   to   have    sued     upon 
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th  e  original  debts  which  were  cmbc  died  in  ihe  balarce  of  1st 
January  1903. 

The  first  and  third  contentions  are,  we  think,  devoid  of 
force  and  may  be  disposed  of  in  a  few  words.  Even  a 
cursory  consideration  of  the  language  of  the  plaint  shows  that 
the  suit  as  brought  was  based,  not  upon  the  original  dealings 
between  the  parties  as  evidenced  by  the  book  account  (of  which 
a  copy  was  not  filed  with  the  plaint  at  all),  but  expressly  upon 
the  balance  of  1st  January  1903,  a  transliteration  of  which 
accompanied  the  plaint.  The  mention  in  the  petition  of  plaint 
of  the  fact  of  the  balance  having  been  struck  "  on  account  of 
previous  debts,"  and  of  these  debts  having  been  "  contracted 
for  the  purpose  of  carrying  on  a  family  business,"  which 
furnished  the  means  for  the  maintenance  of  all  the  members  of 
the  joint  family,  is  wholly  inconclusive.  So  far  as  the  first 
contention  of  the  learned  pleader  is  concerned,  as  it  simply 
serves  to  show  that  the  parties  had  for  a  long  time  stood  in  the 
relation  of  creditor  and  debtor  and  had  had  book  dealings 
which  culmiuated,  upon  a  settlement  of  accounts,  in  a  balance, 
which  balance  was  clearly  the  whole  and  sole  basis    of  the    suit. 

The  plaintiffs'  pleader  in  the  Court  below  in  his  repli- 
cation to  the  defendants'  pleas  no  doubt  stated,  as  noticed  above, 
that  the  previous  debts  were  their  cause  of  action,  but  he  went  on 
to  add  that  the  balance  being  a  new  contract  in  itself  constituted 
a  cause  of  action  :  and  it  is  significant  that  he  did  not,  in  spite 
of  the  defendants'  definite  plea  in  this  behalf,  offer  to  place  the 
matter  beyond  the  range  of  ambiguity  by  amplifying  the 
allegations  in  the  plaint  and  by  filing  at  once  copies  of  the  pre- 
vious accounts  showing  the  amounts  of  the  original  debts  due 
to  the  plaintiffs  from  the  defendants.  If  the  balance  in  question 
did  constitute  a  fresh  cause  of  action,  it  was  perfectly  unneces- 
sary for  the  plaintiffs  to  sue  upon  the  basis  of  the  original  debts, 
and  we  have  no  doubt  that  that  was  the  view  which  the  plaint- 
iffs' pleader  in  the  Lower  Court  took  of  tho  balanco,  and  con- 
sistently with  that  view  based  tho  suit  simply  and  solely  on  tho 
balance. 

As  regards  the  third  contention,  the  petition  which  was 
filed  by  the  plaintiffs  iu  the  Lower  Court  on  the  8th  December 
1906,  praying  for  permission  to  amend  the  plaint,  was  filed  too 
late,  as  arguments  bad  then  been  heard  and  the  case  was  ripe 
for  judgment,  and  the  Lower  Court  was  in  our  opinion  justified 
in  not  acceding  to  that  prayer.  Moreover,  that  prayer  is  not 
repealed  in  the  memorandum  of  appeal  filed  in   this   Court,  and 
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we  consider  that,  in  view  of  all  the  circumstances  of  the  case, 
the  plaintiffs  are  not  entitled  to  the  exceptional  indulgence  which 
their  pleader  asked  for  in  the  course  of  the  argument  at  the 
hearing. 

The  second  contention  constitutes  the  crux  of  the  appeal, 
and  it  was,  therefore,  pressed  upon  us  with  great  force  and 
earnestness  by  the  plaintiffs'  learned  pleader. 

The  entry  in  question  runs  as  follows  :  — 
"  Sri    Ganesh  ji   Sahai." 

"  Sarkhat  kar  ditto,  Pala  Mai,  Amar  Nath  Bhabhara  Khandaya 
jog  Nihka  Earn,  Boda  Ham,  Bala  Bam,  Brahman  Gujrati  Garh- 
wale  ne  vviti  Poh  Sudi  teej  Poh  IB,  Sambat  1*59  tarikh  ek  January 
1903." 

"  Baqi  dena  raha  tarikh  ek  January  1903  miti  Poh  Sudi 
teej  Poh  din  18  Sambat  1959." 

"  Dastkhat  Boda  Bam  Gujrati  Garhivala  tikas  (ticket-stamp) 
laga  ditta  lene  Pala  Mai,  Amar  Naih  ne  dena  Nikka  Bam,  Boda 
Bam  Gujrati  Garhivale.     bastkhat  Boda  Bam." 

The  words  and  expressions  upon  which  stress  was  laid  as 
those  importing  promise  to  pay  and  not  amounting  merely  to  an 
acknowledgment  of  existing  indebtedness  are  : 

"  Sarkhat  kar  ditta  ;  baqi  dena  raha  ;  Una  Pala  Mai,  Amar 
Nath  ne,  dena  Nikka  Bam,  Boda  Bam,  Bala  Bam." 

It  was  contended  that  the  word  Sarkhat  has  a  well-known 
technical  meaning  among  businessmen  of  the  class  to  which 
the  parties  belong!  and  that  it  signifies  a  receipt  given  by  a 
debtor  to  a  creditor  in  respect  of  a  debt  due  and  implying  a 
promise  to  pay  that  debt.  In  support  of  this  alleged  meaning 
and  interpretation  of  the  word  Sarkhat,  no  authority  was,  how- 
ever,  cited  to  us,  nor  is  there  on  the  record  the  slightest  indica- 
tion that  in  the  Court  below  this  meaning  was  sought  to  bo 
attached  to  that  word  by  the  plaintiffs.  The  interpretation 
contended  for  is,  we  consider,  a  forced  one,  and  we  cannot 
accept  the  argument  that  in  this  entry  the  phrase  "  Sarkhat 
kar  ditta  "  means  anything  more  than  a  receipt  passed  by  the 
debtor  to  the  creditor  by  way  of  acknowledgment  of  a  debt 
due.  The  expression  "  baqi  dena  raha "  is  equivalent  to  the 
English  expression  "  balance  due  "  or  "  balance  payablo,"  and 
an  not  legitimately  be  construed  as  necessarily  importing  a  pro- 
mise to  pay.     The  ruling  of  the  Bombay    High    Court   in  Ban- 
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chhoddas  Nathiibhai  v.  Jey  Ohand  Khushal  Ohand  (}),  is  directly 
in  point  as  to  the  proper  construction  of  this  phrase,  and  we 
see  no  sufficient  reason  for  coming  to  a  contrary  conclusion.  It 
now  remains  to  see  whether  the  words  "  lena  Pah  Mai,  etc.,  ne, 
dena  Nihha  Earn,  etc.,"  can  be  construed  as  implying  a  promise 
to  pay  the  debt.  After  giving  the  matter  our  best  considera- 
tion, we  are  of  opinion  that  they  cannot  be  so  construe. 1.  The 
whole  entry  in  question  when  properly  analysed  consists  of 
three  distinct  parts :  First,  there  is  the  heading  of  the  entry 
commencing  with  the  words  "  Sri  Oaneshji  Sahai,"  and  ending 
with  the  date  "  tarikh  >k  January  1903''  ;  secondly,  there  follows 
the  baqi,  or  the  balance  properly  so-called,  which  is  the  end  and 
aim  of  the  entry  and  constitutes  its  core;  and  thirdly,  there  is 
the  signature  of  Roda  R.-im,  w'i  >  actually  struck  the  balance 
and  made  the  entry,  followed  by  a  recital  of  the  names  of  the  cre- 
ditors and  of  the  debtors  to  whom  and  by  whom  the  debt  (as  evi- 
denced by  the  preceding  balance)  was  payable.  The  third  and  last 
part  of  the  entry  which  we  are  now  considering  obviously  is  not 
the  operative  part  of  the  writing,  and  would,  under  ordinary  cir- 
cnmstances,  have  contained  only  the  signature  of  Roda  Ram,  were 
it  not  for  the  fact  that,  according  to  the  alleged  course  of  deal- 
ings between  the  parties,  R"da  Ram  alone  was  not  responsible 
for  the  debt  due  on  the  account  stated,  but  Nikka  Ram  and  Rala 
Ram  were  also  jointly  linble  with  him  ;  nnd  as  this  joint  liability 
was  not  mentioned  in  the  second  or  the  operative  part  of  the 
wiiting,  the  creditors  and  Roda  Ram  in  order  to  place  the  matter 
beyond  doubt  got  the  latter,  after  he  had  signed  the  balance, 
to  state  expressly  that  the  balance  was  due  to  two  persons 
(Pala  Mai  and  Amar  Nath)  as  creditors  by  three  persons  (Nikka 
Ram,  Roda  Ram  and  Rala  Ram)  as  debtors.  This,  we  think  is 
the  most  natural  and  the  most  reasonable  construction  of  the 
last  part  of  the  entry  under  discussion,  and  upon  this  construc- 
tion it  is  obvious  that  it  amounts  to  a  mere  acknowledgment  of 
liability  in  respect  of  an  existing  debt  and  does  not  import  a 
promise  to  pay  the  same,  so  as  to  constitute  a  first  cause  of 
action  independently  of  the  debts  on  which  the  balance  is 
based. 

In  support  of  his  contention  that  the  words  lene  and  dene 
as  nsed  in  the  last  paragraph  of  the  entry  i-nport  a  promise  to 
pay,  the  appellants'  pleader  relied  upon  the  Full  Bench  ruling 
of  this  Court  in  Dattlav.  'Qonda   (»).     That  ruling,   however, 
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had  reference  to  t,he  particular  terms  of  the  instrument  then 
before  the  Court,  the  question  for  decision  being  whether 
that  instrument  being  signed  by  the  executant  and  attested 
bv  a  witness  was  a  "bond"  within  the  meaning  of  Section 
2  (5)  (M  of  the  Indian  Stamp  Act  (II)  of  1899).  The 
Judgment  of  the  Full  Bench  expressly  lays  down  that  every 
instrument  must  be  considered  on  its  own  merits,  and  it  is 
worthy  of  remark  that  in  add.tion  to  the  words  baqi  Una  as 
used  in  the  entry  then  under  consideration,  there  was  a  stipula- 
tion for  payment  of  interest  at  the  rate  of  Re.  1  per  cent,  per 
mensem  on  the  amount  of  the  balance  found  due  to  the  creditors, 
which  agreement  imports,  according  to  the  decisions  of  th.8 
Court,  a°promi,e  to  pay  the  principal  of  the  balance  w.th  in- 
terest.  In  the  entry  in  the  present  case  there  is  no  mention  of 
interest  at  all.  and  the  words  lene  dene  as  used  here  have,  in 
view  of  the  context,  a  special  signification.  The  most  recent 
authorities  of  this  Court  which  bear  upon  the  point  under  con- 
Bideration  in  this  case  are  Ganpat  v.  Baulat  Ham?)  and  Mahbub 
Jan  v.  Nur-ud-din  (*).  The  decision  in  the  last  mentioned 
case  turned  upon  the  very  peculiar  wording  of  the  entry  then  in 
question,  and  in  no  way  helps  the  appellants.  The  true  principle, 
however  which  his  to  be  followed  in  cases  like  the  present  was 
enunciated  in  G*npat  v.  Baulat  Bam  Q)  in  the  following 
terms  :  — 

"  A  transaction  between  two  parties  which  results  in  the 
striking  of  a  balance  may,  according  to  the  particular  facts  and 
the  nature  of  the  entry,  amount  to  one  or  other  of  two  thing*. 

"  In  the  first  place,  it  may  amount  merely  to  an  acknow- 
ledgment  of  the  existence  of  a  debt  due  fiom  one  of  the  parties 
to  the  other  and  of  the  correctness  of  the  account  as  thus  stated. 
Iu  such  a  case,  the  acknowledgment  is^  merely  evidence  of 
the    original     cause    of      action.     *  *  *        nt        e 

acknowledgment,  if  it  be  merely  such,  does  not  of  itself 
constitute  a  fresh  cause  of  action,  nor  can  it  be  made 
the  basis  of  a  suit  by  the  other  party.  The  latter  must  base  his 
suit  on  the  original  cause  of  action  and  plead  the  acknowledg- 
ment as  merely  evidence  in  support  of  his  claim  and  as  entitling 
him  to  sue  at  a  period  later  than  he  would .  otherwise  have 
been  entitled  to  sue.  If  in  any  case  the  creditor  bases  h,s  ami 
upon  the  acknowledgment  and  not  upon  the  original  cause  or 
action,  he  must  fail  as  his  suit,  so  framed,    would   be    non-main- 

±  .    !,  *  *  *  *  *  * 

tamable.  * 
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"  In  the  second  place,  the  striking  of  a  balance  may  mean 
somctbirg  more  (ban  a  mf  i  e  arn  if>ii  n  ( f  a  li/Liliy  in  mpect 
of  an  existing  dtbt.  It  may  amount  to  a  complite  novation, 
a  fresh  contract  being  substituted  for  the  old  contract; 
in  other  words,  the  original  cause  of  action  may,  by 
agreement  between  the  parties,  be  replaced  by  a  fresh 
cause  of  action.  In  a  case  of  this  kind  the  creditor  obviously 
acts  rightly  if  he  subsequently  bases  his  suit  not  on  the  original 
cause  of  action,  but  on  the  new  cause  of  action,  derived  from 
the  statement  of  account.  *  *  *  *  * 

"  Whether  the  striking  of  a  balance  falls  under  the  first  or 
the  second  of  these  heads  depends  entirely  upon  the  ciicumstances 
of  the  particular  case,  and  as  remarked  by  Smyth,  J.  in 
Ratta  Bam  v.  Mussammat  Naiw  (*),  no  general  rule  can  be  laid 
down  as  to  the  circumstances  under  which  the  striking  of  a 
balance  and  other  Statement  of  accounts  would  amount  to  a  new 
contract." 

The  principle  as  enunciated  in  the  above  passages  has  our 
entire  concurrence,  and  in  accordauce  therewith  we  hold,  upon 
a  careful  consideration  of  the  terms  of  the  entry  under  reference, 
that  it  amounts  merely  to  an  acknowledgment  of  liability  in  re- 
spect of  an  existing  debt  and  does  not  constitute  a  fresh  canse  of 
action  in  substitution  for  the  original  contract  on  which  the 
plaintiffs  can  base  their  suit. 

The  result  is  that  the  appeal  fails  aud  is  accordingly  dis- 
missed with  costs. 

Appeal  dismissed. 

No-  120- 

Before  Mr.  Justice  Robertson,  and  Mr.  Justice  Cli>:vis. 
RAMCHAND  AND   ANOTHER-(Defendaxts),— 

APPELLANTS,  ) 

Yersus  \  Appbixate  8tdb. 

KIRPA  RAM  AND   OTHERS,— (Plaintiffs),- RESPONDENTS.  ) 
Civil  Appeal  No.  965  of  1906. 

Common  land— Possession  of  one  co-sharer — Adverse  possession — Abandon- 
ment. 

Btld,  that  as  in  common  holding  the  possesion  of  one  co-sharer  is  the 
possession  of  all,  mere  occupation  ;ind  enjoyment  by  one   to  whatever  period 

(')  3  P.  B.,  1878. 
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it  may  extend  to  does  not  constitute  an  adverse  possession  as  against  the 
other  co-sharer,  unless  the  <  Be  in  possession  is  able  to  show  most  clearly  and 
emphatically  his  own  adverse  possession  or  abandonment,  hy  ptW 

An  absentee  in  a  common  holding  who  leaves  his  property  in  the  hands 
of  a  co-sharer,  asserts  his  rights  to  succeed  to  a  relative  on  the  opening  oat 
of  a  succession  in  the  village  and  objects  on  the  first  invasion  of  his  rights  by 
the  person  left  by  him  in  charge  of  his  share  of  the  holding,  cannot  be  deemed 
to  have  abandoned  his  property,  as  in  such  cases  mere  length  of  time  or 
absence  does  not  affect  his  rights. 

First  appeal  from  the  decree  of  Lala  Kesho  Das,  District  Judge, 
Jullundur,  dated,  19th  July  1906. 

Sundar  Das  and  Beli  Ram,  for  appellants. 

Sukh  Dial,  for  respondents. 

The  judgment  of  the  Court  was[delivered  by — 

Roberison,  J. — The  facts  in  this  case  aie  as  follows  :— 

2lst  May  1907.  ^n  1851  at    the  settlement  of  that  year  Mehtaba,   father   of 

the  present  plaintiffs,  was  entered  in  the  Revenue  Record  of 
Mauza*A.ur  as  an  absentee,  but  it  was  specially  noted  in  the 
settlement  record  that  his  share  would  be  restored  (o  bim  when- 
ever he  returned  and  claimtedi.  His  whereaborrts  was  well 
known,  he  had  gone  to  a  village  some  12  or  14  kos  away  where 
he  bad  been  adopted  by  a  maternal  relative,  and  his  share  was 
in  the  hands  of  relatives  and  co-sharers,  principally  Kirpa  Ram, 
his  distant  collateral. 

In  1859  one  Mnssammat  Ladi,  widow  of  Diwan    Singh,  dii 
(see  pedigree  table,  page  23  of  paper  book).     Mehtaba  claimed  to 
succeed  to  Mussammat  Ladi  and  bad    his  name   entered   as   he 
heir,  albeit  still  an  absentee. 

In  the  settlement  of  1880 — 85    Mehtaba  was  again  shown  | 
absentee,  but  whereas  he   was    first  shown  as  owner  of   -fths  an 
Kirpa  Ram's  name  as  ownerof   ^ths  of  the  common    holding, 
Kirpa    Ram's  own  statement  the  entry    was   conected,  so   as 
show  Mehtaba  as   owner  of  half  of  the  joint  khata  holding. 

Between    1870  and  1880  there  were   lo  doubt  suits   wit 
tenants  to  which  Mehtaba  was  never  made  a  patty.     Kirpa 
conducted  these  suits. 

On  30th  May  1903  Kirpa  Ram,  for  the  first   time,  applied  i 
have  Mehtaba's  name  struck   out  of    the  Revenue   Records, 
Mehtaba  on  being  asked  immediately  objected  to  this  couise. 

Some  time  early  in   19C5   Mehtaba   died,    his  sons  at  or. 
came  forward  and  claimed    their   father's   land  and   got  the 
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selves  entered  as  co-sharers,  tbe  ward  "  absentee  "  being  strncfe 
oat  by  the  order  of  the  Reveuue  authorities.  Kirpa  Ram  says 
that  he  did  not  knew  of  these  mutation  proceedings,  bat  it  is 
difficult  to  credit  this.  Upm  these  facts  the  learned  District 
Jndge  has  decided  that  the  sons  of  Mehtaba  have  no  title,  as 
Mehtaba  had  lost  his  rights  in  the  holding  in  question. 

In  the  first  place  we  must  remember  that  the  land  in  ques- 
tion ia  part  of  a  commou  holding,  and  that  when  Mehtaba 
originally  went  away,  he  left  tbe  land  in  the  possession  of  co-sharer 
relatives.  Legally  he  did  not  give  up  possession,  because  the 
possession  of  one  co-sharer  "  is  tho  possession  of  all."  This  at 
once  differentiates  the  case  from  miny  of  the  judgments  usually 
referred  to  in  reference  to  absentee's  rights,  though  possibly 
also  in  one  or  two  cases  the  significance  of  tbe  fact  of  the  property 
being  left  in  the  hands  of  a  os  hirer  has  bean  somewhat 
overlooked. 

It  is  admitted  in  this  case  that  tho  plaintiffs'  title  can  only 
be  based  on  proof  of  their  own  adverse  possession,  or  on  proof  of 
the  relinquishment  of  the  land  by  Mehtaba. 

The  question  of  adverse  possession  may  be  disposed  of  in  a 
very  few  words.  When  Mehtaba  personally  left,  the  village,  ha 
retained  legal  and  constructive  possession  through  his  co-sharer 
Kirpa  Rim.  A  co-sharer  can  only  establish  adverse  possession 
against  a  co-sharer  by  showing  the  most  unequivocal  assertim  of 
and  exercise  of  such  adverse  p  issession  as  against  such  co-sharer. 
Here  we  have  nothing  of  the  kind.  It  is  quite  clear  that 
the  first  time  Kirpa  Rim  mide  aa  attempt  to  deny  Mehtaba's 
title  was  in  1903,  and  Mehtaba  immediately  repudiated  any 
idea  of  relinquishment.  It  is  quite  clear,  therefore,  that  the 
plaintiffs  have  acquired  no  title  by  virtue  of  adverse  possession. 

As  to  relinquishment,  no  doubt,  a  co-sha"er  is  competent  to 
relinquish  his  share  in  a  joint  holdiug.  Bit  the  evidence  of 
such  relinquishment,  when  the  property  is  originally  left  in  the 
possession  of  a  ce-sharer,  mast  be  very  clear  and  unequivocal, 
eith-r  by  direct  act  o-  by  a  course  of  cenluc1.  We  have  con- 
sulted all  the  authorities  quoted  to  as  (Da?  v.  May*  Dm  Q), 
Ohiraghi  v.  Mahtabi  (2),  Fazl  Dui  v.  Shah  Muhammad  (»), 
VoBhan-uddm  v.  Fatta  ('),  Shera  v.  Qntba  (*),  Mmsammat 
Nihal  Kour  v.  Chanda  Singh  («).    Gangu  v.   Jawahtr   Si-gh    (J), 

(')  US  P.  R.,  1889.  («i  78  P  R  ,  1875. 

(')  79  P.  R.,  1898.  (»>  38  P.  R  ,  U7H 

Q)  141  P.  R.,  1883.  <«,  118  P.  R.,  1893. 

0  121  P.  R„  1884. 
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F.  A.  366  of  1905,  936  of  1904,  and  1007  of  1899,  unpublished),  and 
we  find   none  of  them   in  conflict  with   the  propositions  stated 
above.       Relinquishment    has   to   be   shown,  and    it     must     be 
judged  of  on  the  facta  of  each  particu'ar  case  having  regard,    as 
one°  important   factor,    to   the   circumstance    that   the  property 
has  or  has  not  been    left  in    the  hands  of   a    co-sharer   in    the 
beginning.     This  was  the    case    in    thin    instance,   and   we   now 
proceed  to  consider  whether  or  not  the    facts    of   this    particular 
case  prove   relinquishment   by    Mehtaba.     It    is    no   doubt  true 
that  from  some  period  bafore  1849    up  to    1903    Mehtaba  never 
took  possession  of  his  share  in  the  joint  holding.    There   is   some 
evidence  of  his  having  taken  produce  at  various  times,  but   it  is 
not  convincing.     Hat  we  find  in  1859  that    he  successfully  assert- 
ed his  right  to  succeed  to   lands  left  by  a  relative  in  Mauza    Aur, 
anditis  clear  that  he  was  never  »  Mafrur  »  to  use  the  vernacular 
expression  for  one  who  has  deserted  his  land.     It  is   quite  clear 
that  his  whereabouts  were  well    known    and    that   he   had    not 
disappeared  or  completely  severed  all  connection    with    his   rela. 
tions  in  Aur.     We  quite  agree  that,  as  laid  down  in  Fad  Dm    v- 
Shah  Muhammad,  the  actions  of  other  parties,  or  tbe.r  adm.swc" 
of  his  rights  cannot  affect  the  consequences  of  Mehtaba's  own  ac 
but  at  the  same  time  the  acts  of  those  who  are   in    possesion  of 
Mehtaba's  lands  are  very  excellent  evidence  as  to  what  Mehtaba  8 
relations  with  them  and  the  common  holding  really  were.     It  ,6 
common  knowledge  that  the  right  of  absentees,  espec.ally   in   the 
cases  in  which  their  lands  are  left  in  the  hands  of   co-sharers,  to 
return  even  after  prolonged  absence  and  resume  their    lands  is 
very  largely  recognized  in  this  province. 

Here  we  find  in  the  first  settlement  of  1851  a  clear  state- 
ment  that  whenever  Mehtaba  returned,  he  could  resume  his  share 
in  the  common  holding.  The  specific  promise  is  not  repeated  ,n 
the  settlement  of  1880  to  1885,  but  at  that  settlement,  which 
he  is  entered  as  an  absentee,  "ghair  hazir,"  it  is  distinctly  stated 
that  no  one  is  "Mafrur"  i.e.,  a  deserter  or  runaway. 
And  in  1883,  at  Kirpa  Ram's  own  iastance,  the  entry  in 
Mehtaba's  favour  was  altered  from  a  right  to  |ths  to  one  for  frths 
=i  On  the  pedigree  table  Mehtaba's  name  appears  with  a  note 
thai  he  had  been  absent  since  the  previous  settlement  and  Kirpa 
Ram  aud  others  were  in  possesion  of  his  share. 

Further  we  find  that  the  moment  that  an  attempt  was 
made  by  K,Pa  R.m  in  1903,  to  get  Mehtaba's  name ,  struck :£ 
he  himself  objected  at  once,  and  his  name  was  mainta  ned.  Ag.n 
when  Mehtaba  died,  without  any   delay,   h.a   son.  came      m  and 
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claimed  his  lands,  got  mutations  in  their  favour,  and  the  word 
"  absentee  "  struck  out.  On  these  facts  we  think,  starting  with 
the  initial  facts  that  the  holding  was  a  joint  one  and  the  pos- 
session of  one  co-sharer  is  the  possession  of  all,  that  it  cannot  be 
said  that  Mehtaba  had  lost  right  to  resume  his  share  from  Kirpa 
Ram  at  the  time  of  his  death  by  relinquishment.  Consequently 
his  sons  have  a  clear  right  to  succeed  him  in  that  property,  the 
suit  fails  and  is  dismissed  with  costs,  the  appeal  being  accepted 
with  costs. 

Appeal  allowed. 

No-  121. 

Before  Mr.  Justice  Chatterji,  CLE,,  and  Mr.  Justice  John- 
stone. 
BAHADUR  AND  OTHERS,— (Plaintiffs),— APPELLANTS,     > 

Versus  I 

>  Appbllatb  Sidb. 
ABDULLAH  AND  OTHERS,— (Defendants),—  | 

RESPONDENTS.  / 

Civil  Appeal  No.  1£19  of  1905. 

Custom—  Inheritance — Au-ans  of  Pind  Dadan  Khan  tahsil,  Jhelum 
District — Rights  of  daughters  succeeding  to  their  father's  property— Burden 
Hj  proof. 

In  a  suit  the  parties  to  which  were  Awans  of  Pind  Dadan  Khan  tahsil 
in  the  Jhelum  District  held  that  the  defendants  upon  whom  the  burden 
of  proof  lay  had  failed  to  establish  a  custom  under  which  the  daughter 
of  a  sonless  proprietor  who  has  succeeded  to  the  non-ancestral  property 
of  her  father  by  inheritance  has  an  unlimited  estate  or  has  full  power 
of  disposition  in  the  presence  of  collaterals  related  to  the  deceased  in  the 
ninth  degree. 

Distinction  between  a  gift  by  a  father  of  his  self-acquired  land  to  his 
daughter  and  the  inheritance  of  such  land  by  her  in  absence  of  male 
lineal  descendants  explained. 

Further  appeal  from  the  decree   of  Captain  B.  0.  Roe,   Additional 
Divisional  Judye,  Jhelum  Division,  dated   6th  November  1905. 
Shah  Nawaz,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 

Johnstons,  J. — This  case  was  remanded  on  22nd  November  yjth  June  1907 
1906  by  a  Division  Bench  of  this  Court  for  enquiry  and  report, 
tho  question  sent  down.beiig — whether  among  Aicans  of  Pind 
Dadan  Khan  tahsil  a  daughter  succeeding  to  her  father's  non 
ancestral  property  by  inheritance  has,  in  the  presence  of  snch 
collaterals  as  plaiotiff  \  a  limited  estate  or    has  full  power  of 
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disposition.  The  report  is  against  the  defendants,  and  on  the 
evidence  recorded  1  am  unable  to  see  how  it  conld  have  been 
otherwise.  Though  instances,  even  indirectly  iu  point,  are  rare 
on  the  record,  the  weight  of  opinion  is  against  unrestricted 
powers  of  daughters  even  when  the  property  is  non-ancestral  ; 
and  this  is  iu  accordance  with  18  P.  P.,  1906,  and  with  the 
rules  generally  prevalent  in  the  Punjab.  The  case  of  gift 
by  a  father  of  his  self-acquired  land  to  his  daughter  is  quite 
different  from  the  case  of  inheritance  of  such  land  by  her. 
In  the  former  case  she  might  well  have  full  powers  of  disposi- 
tion, because  her  father,  whose  powers  were  absolute,  chose 
to  confer  all  his  own  rights  on  her.  When,  however,  he  dies 
intestate  and  she  succeods,  a  totally  different  situation  is 
created. 

Mr.  Shah  Nawaz  refers  us  to  110  P.  P,  1936,  but  lam 
unable  to  see  that  these  views  are  really  opposed  to  that 
authority. 

The  learned  Divisional  Judge  jumped  at  a  conclusion  which 
was  unsound,  because  he  ignored  the  distinction  stated  above 
between  gift  by  the  father  and  inheritance  from  him.  Further 
I  do  not  think  that  the  fact  that  the  land  came  to  the  lady 
partly  from  Ranbaz  makes  any  difference. 

I  would  accept  the  appeal  and  set  aside  the  decision  of  the 
Divisional  Judge  and  restore  the  decree  of  the  First  Court, 
giving  plaint;ffs  a  decree  for  possession  with  costs  through- 
out. 

Appeal  alloived. 


No.  122- 

Before  Mr.  Justice  Kensington,  and  Mr.  Justice  LalChand. 

HARI  RAM  AND  ANOTHER,— (Plaintiffs),— PETITIONERS, 

Versus 

KAN  SHI  RAM  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 

Civil  Revision  No.  1749'of  1904. 

Jurisdiction— Sale  of  a  house  in  foreign  territory  by  a  British  Insolvency 
Court— Suit /or  the  recovery  of  a  share  of  the  purchase-money  on  the  ground 
of  co-ownership— Suit  for  determination  of  an  interest  in  immoveable  property 
—Civil  Procedure  Code,  18S2,  Section  16  (d). 

Held,  that  a  suit  to  follow  the  purchase-money  of  a  house  in  a  foreign 
territory,  which  had  been  sold  by  the  order  of  a  British;  Insolvency  Court, 
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on  the  ground  that  it  was  not  the  sole  property  of  the  insolvent,  and  that 
a  certain  portion  of  it  belonged  to  tie  plaintiff,  is  a  suit  "  for  the  deter- 
mination  of  any  right  to  or  interest  in  immoveable  property  "  within 
the  meaning  of  Section  16,  clause  (d)  of  the  Code  of  Civil  Procedure 
and  can  only  be  instituted  in  a  Court  within  the  local  limits  of  whose  juris- 
diction  the  house  is  situated. 

Petition  for  revision  of  the  order  of  T.   J.  Kennedy,  Esquire,  Bivi- 
sional  Judge,  Ambala  Division,  dated  6th  June  1&04. 
GobiDd  Das,  for  petitioners. 
Turner  and  M.  S.  Bhagat,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by— 

Lal  Chand,  J — This  is  an  application  under  Section  70  (a)  2Qth  March  1907. 
of  the  Punjab  Courts  Act  to  revise  ord>  rs  passed  by  the  Lower 
Courts  dismissing  plaintiffs'  suit  for  want  of  jurisdiction.  Plain- 
tiffs-petitioEers  sued  for  Rs.  510  as  tepresenting  their  two- 
thirds  share  iD  the  valne  of  a  house  situate  in  Chachranli  within 
the  jurisdiction  of  the  Kalsia  State.  They  alleged  that  the  house 
was  their  joint  propeity  and  of  Kashi  Ram,  defendant,  that  they 
owned  two- thirds  share  in  the  house,  that  during  ceitain  insol- 
vency proceedings  taken,  against  Kashi  Ram,  defendant,  their 
brother,  at  Ambala,  the  whole  house  was  sold  by  the  Court 
Nazir  and  proceeds  after  deducting  commission  weie  made  over 
to  defendant  3,  Ramji  Das,  a*  a  mortgagee-creditor  of  Kashi 
Ram,  insolvent.  Plaintiffs,  therefore,  sued  Ramji  Das,  defendant 
3,  for  a  refund  of  their  two-thirds  share  of  the  purchase- money. 
Ramji  Das  pleaded  th*t  the  plaintiffs  had  no  cause  of  action 
Bgainst  bim,  and  that  they  had  no  share  in  the  house,  which, 
before  sale,  was  held  by  bim  as  a  mortgagee  under  a  mottgage 
for  Rs.  400  executed  in  his  favour  by  Kashi  Ram,  defendant. 
The  Lower  Courts  have  dismissed  the  suit  for  the  reason  that 
plaintiffs  had  no  cause  of  action  nor  right  to  sue  in  British 
India,  the  house  being  situate  within  the  jurisdiction  of  the 
Kalsia  State. 

We  agree  with  the  view  taken  by  the  Lower  Courts.  It 
was  conceded  by  the  pleader  for  the  petitioner  that  if  the  suit 
fvere  for  possession  of  a  two-thirds  share  in  the  house  itself 
;he  suit  would  not  be  cognizable  by  the  British  Courts.  This 
a  rendered  absolutely  clear  by  tho  following  explanation 
•ttached  to  Section  16  of  the  Civil  Procedure  Code  :"  In  this 
'section  property  means  propeity  situate  in  British  India."  There 
8  no  provision  whatever  in  the  Procedure  Code  empowering  British 
^onrts  to  take  cognizance  of  disputes  i elating  to  immoveable 
>roperty  situate  within  foreign  juiisdiction,   and   tho    matter  is 
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ai.d  tb 


ai.a  toe  view  ijci"  •■■  "- -  ., 

the  petitioners,  however,  tended  that  the  nature   of   the   w*. 

Ll,D   r^  _       .      .      i      i      _j     a„t    *l,,i     nio.nvi      fl.s     laid 


the  petitioners,  "owevm,  ^" 

as  instituted,  ought  to  be  looked  at  and  that  the  claun  as  ^ 
in  the  present  instance,  related  to  refund  of  money  paid  over  t< 
defendant   3,   and   not   to    immoveable    property 


defendant    a,    auu    uu»    <~    •      - 

refer,  ed  to  the  following  authorities  in  Bata^shatJcar  Revashanka* 

7e«toeSfe  (i),  *.**«*  <**»*  v.   W   flfita««6o.   (  ),  and 
7MW.     Wraraff.a,W-a^ar    v.    Krishnasam     Ayyangar     ( ) 
to  support  his  contentions.     We  are  not   prepared    to  hold    that 
the  real  dispute  involve,!  in  this  suit  is  a   claim    for   money   and 
not  for  a  share  in  the  houBe  situate  in  Chacbraul,     It  ,s   evident 
from    the    pleadings    that  the   whole   question     turned  on   the 
plaintiffs'  title  to  the  house  sold  by  the  Insolvency    Court.        his 
L  in  eBect  their  claim,  and  their  sole  title  to   the    money    sued 
for      They  sued  for  Rs.  510,  because  it  represented  their   allegecl 
two-thirds  share  in  the  house   and   for  no   other   reason.     Their 
claim  could  succeed  only  if  they  proved  their  alleged  title  to  the 
bouse,  otherwise  it  was  bound  to  fail.     The   question,  therefore 
which  the  Courts   were    died    upon  to  determine    directly     was 
whether   the    plaintiffs   owned  two-thirds   share   >n   the .house 
and  it  formed  the  principal  issue  fixed  m    the   case      It   dni    not 
constitute  merely  an  incidental  matter  in  the  suit   as    contend  d 
by    the     pleader  for   the  petitioner.     Moreover,    the    money   .n 
defendant's' bands,   which  he    was  sued  to   refund *    «JP~£? 
his  mortgage  security.     He  was   a    mortgagee  with  possession 
^mortgage  deed  itself  being  executed   and   registered    in  the 
Allstate,  and  what  he  was  called  upon  by  the  suit  to    sur- 
render  to  the  plaintiffs  was  a   portion  of  his  mortgage  security. 
The  suit,  therefore,  directly  affected   an   ^est   in   immoveable 
property,  and  as  such  was  not  maintainable  in    Br.tish    Courts. 
ThTs  view    is    substantially  supported  by    Matun    Sullayya  v. 
Kota  KrisMayya   <•),   quoted   by  the  learned  counsel  for   the 
respondent,     It'  was  held  in  that  case  that  a  suit  for   an    unpaid 
portion  of  the  purchase-money  by  a  vendor   against  Ins    vendee 
wa       suit  for  an  interest  in  immoveable   property,  and   as  such 
7as  cognizable    under   Section    16   (a),    Civil  Procedure    Code 
TnTy  by  a  Court  within  whose  jurisdiction   the  immoveable    pro- 
petty  contracted  to  be  sold  was  situate. 

The  two  cases  f.om  the  Bombay  High  Court   leports  quoted 
for  the  petitioner  a,e  wholly    inapplica ole,   as  these   were   eases^ 

^P7^^^ 
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deeded  ander  Ait  V.II  of  1359,  where  the  language  was  not  as 
pedant  in  Maturi  Subbzriay.    K,ta    KrUhnayya  (l).     Saifa 
for  the  determination  of  any  other  right  to  an  interest  in  im-nove- 
able  property  as  in  the  present  case  but  suit*    £>r   land    or   other 
immoveable  property."     In  the  third  c  we  quoted,  viz.,  Kashinath 
Uonnd  v.  Anant  Sitammboa,  there  was   no  question  in  dispute  a. 
to  title  to  immoveable  property  situate  in    foreign  territory.     As 
pointed  oat  at  page  410,  when  distinguishing  Keshan  y.   Vinayak, 
It  is  conceded  here  that  the  ostensible  title  to  the  land   is  with 
the  respondent,  bat  it  is  claimed   that   the    rents    when   they    are 
reanvei  are  hardened  with  an  obligation  arising  ont    of  contract 
or  trast,  as  a  result  of  whioh  the  plaintiff  is    entitled   to   succeed 
m  the  claim  he  makes.     Farther  at  page  413       Ma    my  opinion 
the   ease     of    Keshav  v.    Vinayak     is     clearly    distinguishable 
from  the  present  case.     In  that  cw  the  grants  had  b3en    made 
to  a  common   ancestor  of  the  parties.     Here   there   is  no   such 
question.     The  grants  were  admittedly  to  the   father  and  srand- 
father  of  the  defendant.     There   is  no    dispute   as    to    title.     In 
Keshav    v.    Vinayak  the   Judges   were    o.reful    to  note    that   in 
thecase  before  them  the  defendants   were  in  no   fiduciary    rela- 
tion w,th  the  plaintiffs  nor  bound   by  contract    with   them.     In 
the  present  case  evidence  was  product  with  the  object  of  show- 
•ng  that  by  express  contract  and  also   by   implied    contract  as 
shown  by  the  custom   of    the  Vatm    the    three   pujarie*    were 
bound   to   adopt   the  expression    used  by  the  learned  Counsel  to 
pool     all  endowments." 

The  Madras  case  qu  >ted  for  the  petitioners,  viz.,  I.    L  R  VI 

M*d    311,  is  somewhat  in  P  -int.     Bit  the  decision   in  that  case 

tarned  upon  a  finding  on  the  part.calar   facts  of   the   case    that 

the     title     to     the     land      soil      w.s     insdeutal      to     proof 

»f  the   nghc   ti  the    m.nev,   and   that     the     land     had    bee* 

.cqu.redconipilsorilybyaRaiUiyC^p.ny    ander    the  Land 
acquisition  Act. 

It  was  under  the  croumstanoes  held  that  Siotion  16  (d) 
livil  Prnnedire  Code,  wa<  inapol.cable.  This  case  was  not  at 
II  referred  to  in  the  mire  recent  decision  of  the  same  Hurh 
'onrt  in  XXVIII,  Mad,  227,  where,  as  pointed  out  already,  a  claim 
>r  nnpa,l  r,lrHon  of  the  purchase-money  was  held  to  be  a  suit 
lating  to  inte-est  in  imm^able  Drop,rty.  It  is  innos.ible 
I  Mil  D-esmtmse  to  dstngiish  the  title  to  honae  from 
■e  title  tithe  money  sned  for.  Both 'are  identioil.  and  one 
innot  be  prononnced  as  merely  incidental    to  the  other. 

(')  I.  L.  R.,  XXVIII  Had.,  til. 
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Even  if  fcbere  were  any  room  for  doubt  on  the  question  of 
jurisdiction,  we  think  this  is  nnt  a  proper  case  for  interference 
on  revision.  The  house  is  situate  in  Chaohrauli  and  was  sold 
in  insolvency  proceedings  taken  at  Ambala.  The  sale  was 
apparently  illegal,  and  the  plaintiffs'  proper  remedy,  if  they  had 
any  title  to  the  house,  was  to  sue  for  their  share  in  a  Court  within 
whose  jurisdiction  the  house  was  situate. 

It  is  wholly  unexplained  ou  the  record  why  they  have  not 
done  so,  aud  if  it  is  true  as  was  stated  by  their  pleader  at  the 
hearing  that  the  house  is  less  valuable  than  the  sa!e  proceeds 
and  therefore  they  have  selected  to  sue  for  a  share  in  the  money 
rather  than  for  the  house,  they  are  the  least  entitled  to  invoke 
the  revisional  jurisdiction  of  this  Court  in  order  to  assist  their 
selection.  They  have  evidently  no  cause  of  action  against  de- 
fendant 3,  the  rmrtgasjee,  who  has  received  what  was  due  to 
him  under  his  mortgage  by  a  sala  of  the  rights  and  interests  of 
his  debtor,  the  mortgagor.  If  plaintiffs  have  any  grievance  or 
right  to  sue,  it  is  against  their  own  broth  er,  the  mortgagor,  or 
possibly  against  the  aaotiou-purohaser,  bat  none  whatever 
against  defendant  3. 

We,  therefore,  dismiss  the  application  for  revision  with  costs 
for  the  reason  that  the  British  .Courts  had  no  jurisdiction  to 
entertain  the  suit,  as  well  as  ou  th  3  ground  that  it  is  n  >t  a  proper 
case  for  interference  on  the  revision  side. 

Application  dismissed. 

No.  123- 

Before  Mr.  Justice  Rattigan,  and  Mr.  Justice  Skah  Din. 

MACDONALD,— APPELLANT, 

Versus 

THE  SECRBTAaT  OF  STATE  FOR  INDIA,— 

RESPONDENT. 

Civil  Appeal  No.  514  of  1907. 

Land  Acquisition.  Act,  1894,  Sections  6,  7,  11,  12,  18— Declaration  of 
inttnUd  acquisition— Nature  of  enquiry — Award — Official  signature — Officer 
directed  to  take  order  for  ths  acquisition  should  make  award  under  his 
hand. 

Beld,  that  although  an  officer  appointed  by  virtue  of  a  Notification 
under  Sections  6  and  7  of  the  Land  Acquisition  Act,  i  894,  to  take  order  for 
the  acquisition  of  property  needed  for  a  public  purpose  is  competent  to 
make  enquiry  through  his  subordinates  and  to  adopt  their  reports  as  his 
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award,  yet  in  such  cases  it  is  essential  that  he  should,  by  unequivocal  words, 
signify  that  such  report  has  been  accepted  by  him  as  his  award  and  his  full 
signature  should  be  appended  to  this  declaration. 

The  award  of  au  officer  specially  appointed  by  the  Local  Government  to 
perform  the  fuactious  of  a  Collector  under  the  Land  Acquisition  Act  is  not 
a  valid  andbindmg  aw,4rd  for  the  purposes  of  Sections  11,  12  and  18  of 
the  Act,  where  the  Notification  issued  under  Sections  6  and  1  directed 
a  Deputy  Commissioner  to  take  order  for  the  acquisition  unless  it  is 
duly  approved  and  signed  by  the  latter  with  his  full  official  designa- 
tion. 

Held,  also,  that  an  award  under  the  Act  cannot  be  deemed  to 
me  "  made  "  until  it  is  announced  and  communicated  to  the  person 
interested. 

Appeal  from  the  order  of  H.  P.   Tollinton,  Esquire,  Divisional 
Judge,  Lahore  Division,  dated  21  st  March  1907. 
PestODj'i  Dadabhoi  and  Morrison,  for  appellant. 
Turner,  Government  Advocate,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by — 

Rattigan,  J.— This .  is  an  appeal  under  Seotion  54  of  Act  2nd  August  1907 
I  of  1894  from  the  award  of  the  Divisional  Judge  of  Lahore, 
upholding  an  award  of  the  Collector  and  granting  the  latter 
officer  costs  against  the  objector.  There  are  several  important 
and  difficult  questions  involved,  and  it  will  elucidate  matters 
if  we  set  out  the  material  facts. 

In  the  year  "1905  the  Local  Government  decided  to 
compnlsorily  acquire  the  property  now  iu  suit,  which  consists 
of  a  small  bouse  known  as  "  Lickland  "  situate  near  the 
Public  Library  of  Lahore.  The  house  has  apparently  no 
land  attached  to  it  and  stands  upon  a  site  which  is  admitted- 
ly not  larger  in  arqa  than  12  marlas. 

On  the  15th  September  J  905,  the  Local  Government 
notified  in  the  Punjab  Gazette  its  intention  to  acquire  this 
property  on  the  ground  that  it  was  required  for  a  public 
purpose  (Notification  No.  1190  G.  S.,  dated  15th  September 
1905).  The  Notification  proceeds— "  This  declaration  is  made 
"under  the  provisions  of  Section  6  of  Act  I  of  1894  and 
"  under  Section  7  of  the  said  Act  the  Deputy  Commis- 
"  sioner  of  Lahore  is  hereby  directed  to  take  order  for  the 
"acquisition  of  the  said  land  ."  Apparently  the  Deputy 
Commissioner  of  Lahore  himself  took  no  action  in  the  matter 
and  handed  it  over  to  the  officer  appointed  by  the  Local 
Government    to    be    a    Collector    for  the  purpose  of  Act  I  of 
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1894  After  a  rathar  protraoted  eoqairy,  Oaptiia  Saaford, 
Assistant  Commissioner,  the  officer  in  question,  on  the  l2th 
July  1903,  mil)  what  tn  hi.ns)lf  describes  as  an  award. 
After  detailing  the  results  of  his  enquiry,  he  observes  in  this 
"  award  ":  "  My  award  therefore  is  :  — 


6,1 


"  Rent  per  month   ...         

"  Rent  per  year  less  one  month 

"  Rent  for  20  years  

"  15  per  cent,  on  this  award  for    compulsory ")        ggo 
"  acquieitiou.  J 

Total  compensation  7,590 
"  which    will    be    payable  only  and    entirely  to  Mr.   G.  St.  J. 
"  Macdonald,    sole    proprietor   of  the  property,  who  agrees  to 
"  this  award. 

"  To  Deputy  Commissioner  for  approval." 
This  document  is  signed  as  follows  : — 

"  G.  B.  Sanford,  Captain, 

Assistant  Commissioner." 

The    document     was   theiefore     apparently    forwarded  to 

the  Deputy  Commissioner   and   on  its  back  we  find  first   of  all 

two  or  three  office  notes  and  then  the  following  endorsement  :  — 

"  Seen.     I    approve    of  the  award  which  follows   the    two 

"  judgments  referred  to. 

"  J.  F. 
27-7- 

It  is  asserted  by  Mr.  Pestonji  and  not  denied  by  the 
learned  Government  Advocate  that  the  initials  "  J.  F."  are 
those  of  Captain  J.  Frizelle,  wbo  was  at  the  time  the  Deputy 
Comtnisiioner  of  Lahore. 

The  file  was  thereafter  returned  to  Captain  Sanford  and 
immediately  under  the  endorsement  above  referred  to  there 
are  the   following  words  :  — 

"  L.  A.  Moharrir. 
"  For  necessary  action 
"  G.  B.  S.,  Captain  " 

"  Collector." 

Apparently    the    approval    of    the    Deputy   Commissioner 

was    not    communicated    to    Mr.     Macdonald ;  but  on  the  3rd 

August     1906    the    file    waB     submitted  to   the  Commissioner, 

Lahore,  with  a  covering    letter  from  either  the  Deputy  Com- 
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missioner    or      the    said    Captain  Sanford  ;  it  is  impossible  to 
say  definitely  who  was  the  aathor  as  the  copy  on  the     le  gives 
no  nans.     In  tnis  letter   it  is  pointed  out  that  "  the  preliminary 
"  estimate    in    this    case    was     Els.    6,579,    but  the    Secretary 
"  to  the  Government,  Public  Works  Depirtmmt,  sanctioned  the 
"  purchase  at  a  co3t  of  Us.  4,000  and    it  is  observed  that  the 
"  total  compensation  to    be  awarded  to  the  proprietor  comes  to 
"  Rs.  7,590  "    and    that    that  amount  exceeds  the   preliminary 
valuation    "  and     is    mach    above    the   sinctioned     estimate." 
Possession    of  the  land  was  not  taken,  and  the  writer  accord- 
ingly   inquired     whether    the    Government     was     prepared   to 
sanction    the    award  or  preferred  to  withdraw  altogether  from 
the  bargain    no  •  doubt    in    making    the    latter  suggestion  the 
writer    had   in   mind  the  provisions  of  Section  48  of  the  Act. 
The  Local  Government    did  not  adopt  either   alternative.     On 
the  11th  October    the  Secretary  to  Government,  Public  Works 
Department,    addressed    the    following  letter  to  the  Commis- 
sioner, Lahore  :— 

"  With    reference  to  your  endorsement  No.  365,  dated  the 
''  24th  Angust  1906,  forwarding  for   orders,  copy  of  an   award 
"  made  by  the  Deputy   Commissioner,  Lahore,  for  the  acquisi- 
"  tiou  of    the    house  known  as  '  Lackland,'       I  am   desired   to 
"state  that  the  valuation  of  Rs.    7,590  put  upon  the    building 
"  is    excessive    and   to    request  that  the  Deputy  Commissioner 
I  may  be  instruoted  to  make  an  award  of  Rs.  6,000  ",  etc 

This  letter  which  is,  we  venture  to  think,  remarkable  and 
extraordinary    was    forwarded    by    the    Commissioner    to  the 
Deputy    Commissioner    with    an    endorsement    "  for  favour  of 
"  compliance."     Thereupon,     and    in    consequence   of  the  order 
so    given    a   "  revised  award  "  was  made  by  Captain  Sanford 
to  the  following  effect  :— 
"  Revised  award  : — 

"  The  proprietor,  Mr.  Macdonald's  advocate,  Mr.  Morrison, 
"  present. 

"  My    own   award    in    this   case   amounted   to  Rs.   7,590, 
thus  :— 

Rs. 
"  Rent  for  house  and  land  per  month  ...       30 

"  Rent  for  house  and  land  for  a   year,    less   one 

month      ...  ...  ...  ...     330 

"  Rent  for  house  aud  land  for  20  years  ...  6,600 

"  15  per  cent,    on    this   award     for     compulsory 

acquisition  ...  ...  ...      990 

"  Total  compensation  ...  7,590  " 
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'  Ttiis  awirJ  will  be  found  on  pagei  69-70  of  the  file 
"  of   tkU   aiqaiaition  aad    was  mile   on  July    12th,    1906. 

"  The  sole  proprietor  of  tho  propsrty,  Mr.  G.  St.  J. 
"  Macdonald,  agreed  to  that  award  and  to  aocept  that  oom- 
"  pensation  finally.  The  Secretary  to  Government,  Punjab 
"Public  Works  Department,  Buildings  aud  Roads  Branch, 
"in  his  letter  No.  1482  G.  S.',  dated  11th  October  1906,  to 
"  the  Commissioner,  Lahore  Division,  pronounces  that  award 
"  to  be  excessive,  and  the  Commissioner  instructs  the  Deputy 
"  Commissioner  to  make  on  award  of  Rs  6,000  instead  on 
"  behalf  of  the  Deputy  Commissioner.  I  now,  therefore, 
"  announce  to  Mr.  Morrison,  the  advocate  of  the  proprietor, 
"  Mr.  Macdonald,  an  award  of  Rs.  6,000  for  the  whole  of 
"  the    property. 

"  (Sd.)     G.  B.  SANFORD,  Captain, 

1st  Assistant  for  Deputy  Commissioner. 
Lahore : 

"  1th  November  1906." 

From  this  so-called  "  revised  award,"  a  reference  was 
upon  the  objections  of  Mr.  Macdonald  made,  under  Sections 
18  and  19  of  the  Act,  to  the  Divisional  Julgd,  Lahore. 
The  proprietor  objected  to  this  revised  award  on  two  grounds— 
(1)  that  "  the  first  award  of  Rs.  7,590  announced  on 
"the  L2th  July  1906  is  the  minimum  value  of  the  property 
"to  be  acquired  and  is  final;"  and  (2)  that  the  revised 
"  award  of  Rs.  6,CO0  announced  on  the  7th  November  1906 
"  is  altogether  inadequate  and  below  the  minimum  valae 
"to  the  extent  of  Rs.  1,590."  The  Divisional  Judge  held 
that  the  only  award  in  this  case  was  that  of  the  7th 
Novomber  1906.  He  remarks  in  his  judgment,  "  It  is 
"  contended  by  objector's  counsel  that  as  soon  as  the  Collector 
"  on  the  27th  July  1906  noted  that  he  approved  of  the 
"  award  "  (*'.  e.,  of  the  award  of  the  12th  July  1906)  "  it 
"  was  binding  on  Government,"  and  the  learned  Judge 
over-rules  this  contention  on  the  ground  that  the  Deputy 
Commissioner's  approval  of  the  award  was  never  communicated 
to  the  proprietor.  The  learned  Judge  proceeds,  "  the  actions 
"  of  the  Collector's  office  are  purely  administrative  in  such 
"  cases,  and  the  fact  that  Captain  Frizelle  noted  approval 
"  of  Captain  Sanfurd's  professed  award  did  not  bind  the 
"  Collector  till  it  was  announced.  I  do  not  hold  with 
"  objector's  counsel  that  the  mere  signature  of  Captain 
"  Friaella    rendered     the    award    of   the  12th  July   binding. 
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The   official    signature   to   be  binding  must  be  connected  with 

some   pabbo   act,  such    as   the   delivery    of  judgment  or  the 

announcement  of   an  award."     The  learned  Judge  accordingly 

held   that    there    was  "  no  award  till  the  7th  November  1906  » 

and   that   as    the    objector   had  adduced    no   evidence  to   show 

that   the   latter  award    was  "deficient,"    it   must    be    upheld. 

From  this  award  the  objector  has  preferred  the  present 
appeal,  and  the  questions  which  we  have  to  consider  are 
the   following  : — 

(1)  Is   the  "  revised    award  "    of     the    7th    November 

1906  a  good  and  valid  award  for  the  purposes 
of  Section  11   of   the  Act  ? 

(2)  Was  there  an  award   made   on  the  27th  July   1906 

when  the  Deputy  Commissioner  approved  of  the 
award  of  the  1 2th  July  1906  P  If  8„,  cou)d  thia 
award  be  set  aside  otherwise  than  by  the  Govern- 
ment  taking  action  under  Section  48  of  the 
Act  ? 

(3)  In     any  case  was   there   not   sufficient  material  on 

the  file  to  enable  tbe  lower  Court  to  find  that 
the  true  value  of  the  property  was  Rb.  7  590 
and   not  merely   Rs.    6,000  P 

Obviously   the   answer   to  the   first  question  might  under 
other   oircunntaices    have     to   some    extent   depended   on    the 
answer    to     the     second     question,    for   if   there    was   on  the 
27th    July     1906     an    award    made    which     was     binding   on 
Government   qua    tbe    price  to    be    paid    for   the    property,    it 
was*     not     in     the    power     of    Government   to    resile     from 
that   award    end    to   direct  its    "  agent  "    to   make  an    award  x- l-  %-,  XXX  Oak" 
of     smaller    amount,     the      earlier   award    having    been    dnlvPage86' 
accepted    by     the     person     interested.     In     the    present   case, 
however,     we     are    satisfied     on    other    grounds    that   the 
called  "  revised   award  "   is   no   award  at  all.     The  notification 
which     was     issued     under     Sections    6     and     7   of    the   Act 
authorised   the    D-'piify    <rnmmissioner  of    Lahore    to  take  order 
for     the     acquisition     of     the     property.     It   might   of   course 
have     anthori-ed    the  "  Collector  "    to    do   so,   and    if    it  had 
no   doubt    any  officer  who  was  a    "  Collector  "    for  the  purposes 
of  the   Act    would    have     been    empowered   thereby    to   net   in 
the    matter.     But     though   a    Deputy    Commwiioner    and    an 
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officer  specially  appointed  by  the  Local  Government  to 
perform  the  functions  of  a  Collector  under  the  Act,  are 
both  included  in  the  expression  "  Collector  "  (Section  3  (c)  of 
the  Act),  it  by  no  means  follows  that  the  officer  so  specially 
appointed  is  also  to  be  deemed  to  be  the  Deputy  Commissioner. 
Hence  the  person  authorised  to  act  as  Collector  for  the 
purposes  of  Section  7  was  the  Deputy  Commissioner  of 
Lahore  for  the  time  being,  and  in  our  opinion,  that  officer 
and  that  officer  alone,  was  competent  to  make  "  an  award 
"  under  his  hand  "  for  the  purposes  of  Section  11.  We 
accept  of  course  the  well-established  proposition  that  the 
action  of  the  Collector  under  the  Aafc  is  purely  administra- 
tive, and  we  are  prepared  to  admit  that  to  a  large  extent. 
the  Collector  may  conduct  his  enquiry  through  other 
agenoies.  But  Section  11  distinctly  and  expressly  provid  ea 
that  the  award  to  be  made  hy  the  Collector  shall  be  "  under 
"  his  hand ",  In  our  opinion  the  provisions  of  this  section 
require  that  a  ortain  degrea  of  forratlity  shall  attend  the 
making  of  an  award  an!  \i  any  case  we  cannot  agree 
that  an  award  which  is  uader  the  hand  of  a  parson  other 
than  the  person  or  official  authorised  to  take  action  under 
Section  7,  can  be  said  to  be  "  under  the  hani "  of 
the  "  Collector  ,"  and  this  too  though  the  person  purporting 
to  make  the  award  state*  that  ha  is  acting  for,  or  on 
behalf  of,  the  Deputy  CommUsioaer.  We  raig  ht  also  point 
out  that  the  si-called  revise!  awird,  which  wai  oi  its 
vary  face,  mxie  un!ar  cmpulsion  i-i  farther  obnoxious  to 
the  objection  that  it  doss  not  in  other  respects  fully  comply 
with  the  imperative  requirements  of  Section  11.  But  we 
lay  no  stress  upon  this  in  the  present  case,  as  the  so-called 
award   is   in   fact   and   in   law   no   award    at   all. 

The  next  question  is  whether  there  was  a  valid  and 
binding  award  made  on  the  27th  July  1906  when  the 
Deputy  Commissioner  endorse!  on  the  baak  of  Captain 
Sanford's  "award"  of  th)  12  i  Jn'y  tint  he  "app-oved" 
of  the  same.  This  is  mt  an  easy  qiestion  to  decide,  but 
after  giving  the  arguments  of  the  learned  counsel  and  the  pro- 
visions of  Sections  11,  12,  16  and  18  of  the  Aot  our  most 
careful  consideration,  wa  have  coma  to  the' conclusion  that 
this  "awird"  als>  was  materially  defective  an  I  cannot  be 
regarded  as  an  award  for  the  purpwei  of  the  Act.  For 
the  reasons  whioh  we  have  given  for  holding  the  revised 
award  to  be  no  true  award,  it  is  clear  that  Captain  Sanford 
had  himself  no  power  to  make  an   award   on  the  12th  July. 
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That    officer    seems    to    have    recognized     this    fact,   for    he 
concluded     his   award    by   directing  that  it  should  be  sent    to 
the    Deputy    Commissioner    for     approval.     Now    we    are    not 
prepared     to    say     that     it     is   not   competent   to  the   officer, 
appointed    in    the    Government    Notification  to    take   order  for 
the   acqaisition   of   property,    to   direct  one   of  his  subordinate 
officers   to   make   inquiry   and    to    leport   to    him.     This  is  not 
a  judicial    proceeding     and     we  do    not    hold     that    such     a 
procedure   would  be   illegal.     We     may     go   further   and    say 
that   it  is  possible   that  the     duly   authorised   officer    may    in 
such   cases   adopt   his   subordinate's    repDrt   as    the    award     to 
be  made  under   Section    11.     But    we   have   no    hesitation    in 
laying    that    in     every    such    case    it   is   essential    that    the 
officer    who    has    to     "  make  "     the   award    under    his    hand, 
should     by    unequivocal     words   signify   that  this   report   was 
accepted      by     him      as     his     award      and     that      his      full 
•ignature      should     be    appended    to     this     declaration.     We 
do   not  think   that   it   is   enough    for   him    to    append    merely 
his  initials  to  his  endorsement  of  approval.     Unfortunately  it  not 
infrequently  happens    that  executive  officers  regard  proceedings 
under  the    Land  Acquisition  Act   as   entirely   informal    and    in 
many  cases,   as  evidenced  in  the   present   case,    we   have   office 
notes,  etc.,   written   on    the   back   of    a   document     which    the 
Legislature   certainly   intended   to   be    of   a    format    character. 
We    are   of  opinion   that  for   an   award    to   be   a  proper  and 
Talid   award  for  the    purposes  of  Section  11  of   the  Act,  it  must 
strictly  comply    with     the   requirements    of   that   section,   and 
that   it  must,    in  particular,   bear   the   signature    of  the    officer 
authorised  to   make   it.     An    award,   which   instead    of   being 
under  the  hand   of  that    officer,    bears   only    his    initials,    does 
■ot,   in  our   opinion,   conform    to  the    provisions   of  section    11 
and   is  therefore   no  award  at  all.     But  there   is  another  objec- 
tion   to    this   award    being  accepted     as   a   valid   and    bindinw 
award.     It  is  admitted  that  the   fact  that  the  Deputy  Commis- 
aioner  "  approved  "  Captain  Sanford's  conditional   award  was  not 
communicated    to  the   person   interested,  bat  Mr.    Pestonji  con- 
tends that   an  award  is  "  made  "  for  the   purposes   of   Sections 
11,  12    and   18  of   the    Act   as   soon   as    it    is   written    out  and 
■igned    by    the  "  Collector."     In     other    words,     an    award    is 
"  made  "  even    though  it   is   not   announced     to  the   person  or 
persons  interested.     Possibly  the  language  of  Sections  11   and  12 
lend    Fome  colour  to   this   contention,   but    we   cannot  accept  it. 
We   consider    that  it    was    the  clear  intention  of  the  legislature 
that  the  award   should  be   announced  to   such   of    the    persona 
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interested    as  were    ptesent   when  it    was  "  made  "  and  that  due  j 
notice   of   it  should  be   given    to   such   of   them   as   were    not 
then  present,     In  other  words,  that  it  is    an  essential  part   of  the 
making  of  the  award    that    it  should   be   communicated  to   the  I 
♦Pee  J.  L.B..XXX  interested   parties.     An  award   under  the    Act  is   in  the  nature^ 
^LE^xixiU'ah^  of   a    tender   aud  obviouslv   ro    tender  can  be    "  made  '!  unleai 
at  page  620.  '    it   is    brought  to    the  knowledge   of    the  person    to  whom  it   is 

made.  This  proposition  seems  to  us  to  be  self-evident,  hut 
if  support  for  it  is  needed,  we  would  refer  to  the  limitation 
provisions  of  Section  18  of  the  Act.  To  hold  that  an  award  is 
"  made  "  as  soon  as  it  is  signed  by  the  Collector  would  in 
many  cases  result  in  grave  hardship,  and  we  therefore  feel 
fully  justified  in  holding  that  an  award  is  not  made  until  i 
it  is  announced  or  communicated  to  the  person  interested.  We, 
cannot  believe  that  the  legislature  intended  that  an  award 
should  be  deemed  to  be  "  made  "  when  the  Collector  signs  the 
document  and  without  saying  a  word  about  it,  locks  .Up; 
in  his  office.  To  take  an  extreme  case.  The  Collector  signs 
an  award,  and  without  announcing  it  files  it  with  various 
other  documents  in  his  office.  He  is  then  transferred  and  it 
is  only  some  seven  mouths  afterwards  that,  his  successor  comes 
across  the  "  award."  Under  Section  18  of  the  Act  the  persona 
interested  would  be  barred  from  applying  for  a  reference  k 
the  Civil  Court  as  more  than  six  months  had  elapsed  from  tin 
"  making  "  of  the  award. 

booking,  then,  at  the  true  character  of  the  award  in  these 
cases,  that  is'  to  say,  that  it  is  really  a  tender  on  behalf  o: 
Government,  aud  having  regard  to  the  inconveniences  anc 
hardships  that  would,  or  might  otherwise  arise,  we  hold  thv 
an  award  is  not  made  until  it  is  announced  to  the  person: 
interested.  In  the  present  case  the  "  award",  even  if  it  can  be 
regarded  as  the  award  of  the  Deputy  Commissioner,  was  noi 
announced,  after  the  Deputy  Commissioner's  approval,  whicl 
alone  would  have  mads  it  an  award,  to  the  proprietor,  Mr; 
Macdonald.  It  was,  therefore,  for  this  reason  also  no  red 
award.  On  both  grounds,  therefore,  we  hold  that  there  wa( 
no  valid  aud  binding  award  made  either  on  the  12th  or  th 
27th  July  I '.'06.  The  result  is  that  the  whole  of  those  proj 
eecdingsmust  be  quashed,  for  as  there  was  no  award,  thot 
could,  of  course,  be  no  valid  reference  to  the  Civil  Court 
We  accordingly  accept  the  appeal  aud  set  aside  the  decree 
of  the  Divisional  Judge  as  being  made  without  jurisdiction 
there  being  no  award  of  the  Deputy  Commissioner  upo, 
whiek  any  reference  could  have  been  made  to  him. 
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For  these  infrnctaous  proceedings  the  proprietor  of  the 
property,  the  appellant  before  us,  is  certainly  not  to  blame. 
Moreover,  it  is  clear  from  the  correspondence  on  the  file 
that  the  Executive  Engineer,  Lahore  Division,  himself  estimated 
the  property  to  be  of  the  value  of  Rs.  6,579  (see  letter  from 
Executive  Engineer,  Lahore  Division,  to  Deputy  Commissioner, 
dated  29th  September  1905),  and  yet,  in  face  of  this,  we  find 
the  Government  granting  sanction  for  the  purchase  of  that 
property  at  a  cost  merely  of  Rs.  4,000.  The  appellant  has 
throughout  expressed  his  willingness  to  accept  Rs.  7,000.  Tak- 
ing all  those  facts  into  consideration,  we  think  that  the  Collector 
should  certainly  bear  the  costs  of  the  proceedings  in  this 
and  in  the  Lower  Court,  and  we  direct  accordingly. 

Appeal  allowed 


No-  124- 

Before  Mr.  Just  ire  Robertson  and  Mr.  Justice  Shah  Pin. 
JAMIAT-UL-NISA,—  (Plaintiff),— APPELLANT, 

Versus  j 

HASHMAT.TJL-NLSA   AND  OTHERS,- (Defendants),-         f  Appelute  Side. 
RESPONDENTS.  ) 

Civil  Appeal  No-  247  of  1905. 

Ouslom-Inheritance— If  on-agricultural  Awans  of  haihiana  City— 
tuhammaclan  Law — Attestation  of  Bhr 

Held  that  in  matters  of  succession  the  Awans  of  Ludbiana  Pity  who 
wefor  generations  pasl  dependant  either  upon  service  or  other  indepsn- 
eot  means  of  livelihood,  were  governed  by  Muharamadan  Law  and  not  bv 
oatom. 

The  mere  attestation  of  a  Riwaj-i-am  by  a  non-agriculturisl  who  bad 
quired  agricultural  land  in  a  village  as  a  means  of  investment,  is  „ol  ■»«, 
insufficient  to  prove  that  in  matters  of  alienation  or  succession  his  family 
"■ding  in  a  town  followed  the  ordinary  customary  rules  of  dominant  aeri- 
Bltaral  tribes.  * 

decree  of  Lola  AcUru  Bam,  District  Judge, 

■i  1905. 
Muhammad  Shafi,  for  appellant. 
The  judgment  of  the  Court  was  delivered  by 

Shah  D,n  J.-Tho  facts  of   this  case  are  stated  in    sufficient  2fi/,    ,f      .   ,on, 
»*l.n  the  judgment  of  the  Lower  Court,  and  it  is  unnecessary         '  Wt  ,907- 
o  recapitulate   them  here.    The   solo  question    for  decision  in 
»b  appoaI  19  whether  the  sacceS8ion    tQ  the   property  ]oft 
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Chandhri  Shah  Din,  deceased,  an  iwan  resident  of  Ludhiana, 
which  consists  of  moveables,  certain  houses  situate  in  Ludhiana 
and  agricultural  land  situate  in  three  villages  in  the  Ludhiana 
tahsil,  is  governed  by  Muhammadan  Law  (the  personal  law 
of  the  parties)  or  by  the  rales  of  Customary  Liw  applicable  to 
agricultural  tribes  in  matters  of  inheritance.  The  Lower  Court 
has  found  that  the  parties  are  governed  by  custom  and  not  by 
Muhammadan  Law,  and  lias  upm  that  finding  dismissed  the 
plaintiff's  suit  in  which  she  claims  to  succeed  under  the 
Muhammadan  Law  to  jths  of  Chaudhri  Shah  Din's  property 
as  against  the  deceaseds  widow,  who  is  in  possession 
of  it. 

After  hearing   the  learned   counsel    for     the  appellant   aud 
referring   to  the  record,    we    thiuk  that  the    conclusion  at  which 
the     Court   below    has  arrived   cannot     be    sustained.     Under 
the  Pull    Bench    ruling   of   this   Court  in    Daya    Bam    v.  Solid 
Singh   0),    it   is    now     indisputable    that     in    all   cases    where 
there  is    no  fixed  or   deinite    rale  of   succession,  that    is,  where 
it   is     not   clear   whether   the   parties   follow   custom   or  their 
personal   law   in    the    matter  of    succession,    the  personal   law 
must  be  the  rule  of  decision  (pages  393,  400,  403).  Unless,  there- 
fore,  it  can   be   predicated   in  this     case   upon    the  materials 
before  us  that  there  is  a  definite  rule  of  Customary  Law  which 
governs   the    parties   to   this    appeal   in    matters    of  succession, 
we   must  fall   back   for   the  decision   of     the     point     in   issue 
upon  the  personal    law,  though   ostensibly    the    tribe    to    wh.ch 
the    parties   belong   may    be    said    to      be    governed    generally 
by  custom   and  not  by     Muhammadan     Law.     Starting    then 
with   these   premises,  we    have    to      ascertain    whether    it   has 
been   shown,    having   regard  to  the    nature   of   the  property  in 
dispute,   to   the  parties'   caste     and   station    in    life,   to  their 
occupations  and  their   social  environment,   and   to  the    rule   of 
succession    which    may   have    been     observed     in     the   family 
in    the    past,    that   the  application   of   the  personal   law  must 
be  excluded  in  favour  of  a  well-defined  rule  of  custom  by  which 
the     parties    are   governed     in   matters     of   inheritance.     The 
facts   which  are  either  undisputed  or,    in  our   opinion     satisfact- 
orilv   proved,    are  that   the   deceased's   family    has    been  l.v.ng 
in  the  town   of   Ludhiana   for  nearly    five  generations  ;   that   ,n 
Ludhiana    the  members   of  the  family  have  never  followed  agn- 
culture  as   a   profession,  but  have   been   either   in    serv.ee   or 
been    seeking   independent  means   of   livelihood    {e.g.,   work.ng 

(»)  110P.il.,  1906,  F.  B. 


Not.  1908.  ]  CIVIL  JUDGMENTS-No.  124. 


565 


as  contractors)  ;  that  the  deceased's  ancestors  owned  no  agri- 
cultural land  either  in  Ludhiana  or  elsewhere  ;  that  the  deceas- 
ed's father  Chaudhri  Allah  Dia,  who  was  in  the  employ  of 
Shah  Shuja  (an  Afghan  refugee  in  Ludhiana),  acquired  house 
property  of  considerable  value  in  the  town  ;  that  on  Allah 
Dia's  death  his  two  daughters,  the  sisters  of  Chaudhri  Shah 
Din,  got  shares  in  their  father's  inheritance  in  the  shape  of 
cash  (though  the  exact  extent  of  the  shares  is  not  known) ; 
and  lastly  that  the  lands  in  suit  were  purchased  by  the  de- 
ceased himself  out  of  the  savings  of  his  income  as  a  contractor. 
It  is  also  in  evidence  that  when  Amir  AH,  the  plaintiff's 
son-in-law,  sued  the  widow  of  the  deceased  in  May  1904  to 
contest  the  alienation  which  the  latter  had  made  in  favour 
of  Mussammat  Daulan,  defendant  No.  2  in  this  case,  the 
widow  pleaded  that  the  plaintiff  had  no  lociis  standi  to  bring 
the  suit,  as  the  succession  to  the  late  Chaudhri's  property  was 
governed  by  Muhammadan  Law  and  not  by  custom.  That  plea 
was  reiterated  in  the  statement  which  the  lady  made  on  16th 
September  1904.  The  aforesaid  pl?a  and  statement  no  doubt 
do  not  preclude  her  from  showing  in  this  case  that  the  parties 
were  as  a  matter  of  fact  governed  by  custom,  but  they  at  any 
rate  serve  to  show  that  the  role  of  succession  by  which  the 
parties  are  now  alleged  to  be  bound  was  not  considered  by  the 
widow  so  clear  and  well  established  as  to  prevent  her  from 
setting  up  a  defence  denying  its  existence.  Further,  it  is  note- 
worthy that  although  the  family  has  been  settled  in  Ludhiana 
now  for  some  generations,  and  there  must  presumably  have 
occurred,  if  tho  position  taken  up  by  the  widow  of  Chaudhri 
Shah  Din  is  tenable,  several  instances  of  succession  of  widows 
on  the  customary  life  tenure  to  the  exclusion  of  other  heirs 
of  male  proprietors,  not  a  single  instance  of  any  such  succes- 
sion has  been  cited  for  the  defendants  :  and  apparently  this  is 
the  first  occasion  on  which  any  such  claim  has  been  put 
forward. 

The  oral  evidence  in  the  case,  except  the  statement  of 
Babo  Azmat  Ali,  Head  Clerk,  Superintending  Engineer's  Office, 
does  not  appear  to  ns  to  be  of  any  value,  nor  do  wo  think 
that  it  is  of  such  consequence  so  far  as  the  point  under  con- 
sideration is  concerned  that  Chaudhri  Shah  Din  attested  the 
Riwaj-i-am  relating  to  the  Awan  tribes  residing  in  the  Ludhiana 
tahsil,  in  which  there  is  an  entry  regarding  the  succession  of 
a  widow  on  the  death  of  a  sonless  male  proprietor  iu  preference 
to  other  heirs.  The  deceased  owned  land  in  maitza  Taraf  Pirn 
Banda,   and  evidently    being  a   man  of    weight    in   the  locality 
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owing  mainly  to  his  comparatively  high  social  position  among 
his  castemen  at  Ludhiana,  he  would  naturally  be  asked  to 
attest  the  Riwaj-i-am  at  the  time  of  settlement.  But  his 
attestation  of  the  Rnvaji-i  am  is  by  no  means  presumptive 
evidence  of  his  own  family  (which  was  a  non-agricultural  family 
and  had  for  generations  depended  upon  service  as  a  mems  of 
livelihood)  following  the  ordinary  customary  rules  of  dominant 
agricultural  tribes  in  matters  of  succession. 

On  the  whole,  then,  we  are  not  satis6ei  upon  tli=s  evidence 
on  the  present  record  that  a  definite  rale  of  customary  law 
governing  the  parties  in  matters  of  succession  has  been  estab- 
lished in  this  case,  and  we  must  therefore  hold,  in  accordance 
with  the  Full  Bench  decision  cited  above,  th  it  the  succession 
to  the  property  left  by  Chaudhri  Shah  Din  is  governed  by  the 
provisions  of  Muhammadan  Law. 

As  the  Lower  Court  decided  the  suit  upon  a  preliminary 
point,  we  set  aside  its  decree  and  remand  the  case  under 
Section  562,  Civil  Procedure  Coda,  fir  decisiou  01  the  merits. 

The  stamp  on  this  appeal  will  b9  refuade  d.  Other  costs 
will  be  costs  in  the   cause. 

Appeal  allowed. 

No.  125. 

Before  Mr.  Justice  Rattigan  and  Mr.  Justice  Shah  Din. 

!HIRA  NAND,— (Plaintiff),— APPELLANT, 
Versus 
HARJ  CHAND  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Civil   Appeal  No.  9o2  of  1904. 

Custom — Alienation — Alienation  of  ancestral  property  by  sonlcts  proprie- 
tor in  favour  of  daughter's  son  in  presence  of  brother's  son — Brahmins  of 
Rawalpindi  tahsil — Hindu  Law. 

Found  that  in  matters  of  succession  to,  and  alienation  of,  ancestral 
immovable  property  the  Brahmans  of  village  Adiala  in  the  Rawalpindi  tahsil 
were  governed  by  Hindu  Law  and  not  by  custom. 

Further   appeal  from  the  decree  of  Oaptain  B.  0.  Eoe,  Divisional 
Judge,  Rawalpindi  Division,  dated  19th  .Tidy  1904. 
Ishwar  Das,  for  appellant. 
Sohan  Lai,  for  respondents. 
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The  judgment  of  the  Court  was  delivered  by 

Shah  Din,  J.— Tbe  facts  are  fully  stated  in  the  judgment  9th  August  1907. 
of  the  Divisional  Judge,  dated  19th  July  1904,  and  in  this 
Court's  order  of  remand,  dated  14th  July  1906.  A  return 
having  been  made  to  the  latter  order,  the  appeal  has  been 
referred  to  a  Division  Bench  for  determination  in  view  of  the 
importance  of  the  point  of  custom  involved  in  the  case  and 
also  in  view  of  the  fact  that  one  of  the  precedents  relied  upon 
by  the  Munsif  in  bis  return  (Devi  Ditla  v.  Mussammat  Dharapti) 
has  recently  come  before  a  Division  Bench  of  this  Court  and 
the  decision  of  the  Lower  Appellate  Court  in  that  case  has 
been  reversed  ou  the  ground  that  the  parties  (who  are  Brahmaus 
of  the  Rawalpindi  tahsil)  are  governed  by  custom  and  uot 
by  Hindu  Law  (see  Civil  Appeal  No.  1098  of  1906  decided  on 
30th  January  1907). 

The  sole  question  which  has  been  argued  before  us  is 
whether  in  matters  of  succession  to,  and  alienation  of,  ancestral 
property  the  parties  in  tbis  case  are  governed  by  Hindu  Law, 
and  it  is  conceded  that  if  they  are  found  to  be  governed  by 
Hindu  Law  the  will  in  dispute  is  valid  and  the  plaintiff's 
suit  must  fail.  .  After  hearing  the  pleaders  for  the  parties 
ar.d  referring  to  the  evidence  on  the  record,  we  think  that 
upon  the  matt  rials  before  us  we  cannot  come  to  any  other  con- 
clusion tlan  that  the  plaintiff  upon  whom,  according  to  this 
Court's  order  of  remand  and  upon  the  principle  enunciated  in 
tbe  recent  Full  Bench  ruling  of  tbis  Court  in  Daya  Earn  v. 
SoJiel  Singh  (!),  the  onus  probandi  rested,  has  failed  to  prove 
that  in  matters  of  succession  and  alienation  regarding  ancestral 
property  the  parties  are  governed  by  custom  at  variance  with 
Hindu  Law.  Tn  the  absence  of  proof  of  such  custom,  resort 
must  be  had  to  the  personal  law  of  the  parties,  and  under 
that  law,  it  is  conceded,  the  plaintiff  has  no  power  to  contest 
the  will  made  by  Ram  Kishan  in  favour  of  his  daughter's 
sons.  Both  tbe  Munsif  and  the  Divisional  Judge  have  con- 
enrred  in  holding  thai  the  pJaintiff'a  evidence  is  insufficient 
to  eetablish  thai  tl  ere  is  a  definite  and  well-ascertained  cnstoni 
which  governs  tbe  parties  to  the  exclusion  of  the  Hindu  Law, 
and  «  are  clearly  of  opinion  that  that  conclusion  is  perfectly 
sound.  The  oral  evidence  produced  by  the  plaintiff  after  the 
remand  is  wholly  worthless.  The  first  witness  Gulab  Rai  a 
Brahman  of  Haria),  is  a  man  of  very  low  position,  having 
served    as  a  Cbaprasi   m  Abyssinia   and    paying  only   R8.   9  a8 
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land  revenue  per  annum.  He  can  give  no  instance  in  support 
of  the  plaintiff's  position  ;  and  his  statement  that  in  the  Rawal- 
pindi District  there  are  no  less  than  84  villages  owned  by 
Brahmans  and  that  all  these  Brahmans  are  governed  by  custom 
and  not  by  Hindu  Law,  is  unsupported  by  any  independent 
evidence  of  a  reliable  character  and  cannot  be  treated  as  of 
much  value.  The  second  (and  the  last)  witness  Mahtab  Singh, 
a  Brahman  of  the  parties'  villages,  makes  a  bald  statement  that 
his  fellow-castomen  do  not  follow  Dharm  Shastra,  and  does 
not  even  so  much  as  attempt  to  cite  an  instance  in  support  of 
his  assertion.  This  oral  evidence  has,  therefore,  been  rightly  re- 
jected by  the  Munsif  as  unsatisfactory. 

As  re<.r;nds  the  documentary  evidence  the  pleader  for  the 
appellant  has  laid  Btress  on  the  following  judicial  decisions  and 
contended  that  these  show  that  the  parties  arc  governed  by  cus- 
tom and  not  by  Hindu  Law  : — 

(1)  Hira  Nand  v.  Lachmau  Das,  decided  ou  29th  August 
1890. 

(2)  Mukha  Singh  v.  Mukha  Singh  (Civil  Appeal  No.  92 
of  1901    decided   by  this   Court   on  24th  February  1905). 

(3)  Devi  Ditta  Singh  v.  Mussammat  Dharapti  (Civil 
Appeal  No.  1089  of  1906,  decided  by  this  Court  on  30th 
January  1907). 

In  the  first  mentioned  case  the  present  plaintiff  Hira  Nand 
sued  Lachman  Das,  the  daughter's  son  of  his  uncle  Kishan 
Kaur,  for  possession  of  certain  landed  property  which  on  the 
death  of  the  latter  was  taken  possession  of  by  La  chman  Das. 
It  appears  from  the  record  of  that  case  that  Ram  Kishan,  the 
brother  of  Kisben  Kaur  (whose  estate  is  now  in  suit)  consented 
to  the  succession  of  Lachman  Das,  but  the  present  plaintiff 
disputed  it,  with  the  result  that  a  compromise  was  arrived  at 
between  the  parties  under  which  half  of  the  property  in  suit 
was  given  up  by  the  plaintiff  and  the  other  half  was  relin- 
quished in  his  favour  by  tfce  then  defeudaut.  As  observed  by 
the  Munsif,  that  case,  ending  as  it  did  in  a  compromise,  in  no 
way  helps  the  plaintiff  in  this  litigation.  It  rather  shows  that 
in  1890  the  plaintiff  did  not  feel  that  his  alleged  right  of 
succession  under  Customary  Law  to  the  exclusion  of  Lachman 
Das  was  indisputably  good  ;  ott  erwise,  Ram  Kishan  being  son- 
less,  the  plaintiff  would  not  have  agreed  to  abandon  his  claim 
to  a  half  of  the  land  in  possession  of  Lachman  Das,  even, 
however,  if  this  view  of  the  case  be  not  sound,  the  alleged 
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custom   cannot   be    said  to  have  been   proved  on  the  basis  of  a 
contest  which  resnlted  in  a  compromise. 

The  second  case,  again,  is  not  of  much  value.  That  wai 
a  case  in  which  the  validity  of  a  sale  effected  by  one  Chanda 
Singh,  a  Brahman  of  Tahlian,  tahsil  Rawalpindi,  in  favour  of 
his  brother  Mukha  Singh  was  contested  by  the  sons  of  another 
brother  Eikku.  The  only  passage  in  the  judgment  of  this 
Court  at  all  relevant  to  the  point  under  consideration  runs 
as  follows  : — 

"  We  also  see  no  sufficient  reason  for  dissenting  from  the 
"  finding  that  the  parties  are  agricultural  Brahmans  to  whom  the 
"  general  rules  of  Customary  Law  apply." 

The  facts  of  that  case  no  doubt  justified  that  finding  ;  but 
because  the  parties  in  that  case  were  found  to  be  agricultural 
Brahmans  and  as  such  governed  by  Customary  Law,  it  does  not 
follow  that  the  parties  in  this  case  are  also  agricultural  Brah- 
mans, and  that  therefore  Customary  Law  should  be  applied  to 
them.  Each  case  has  to  be  considered  on  its  own  merits  and 
the  decision  in  each  turns  largely  upon  its  particular  facts. '  We 
do  not,  therefore,  attach  any  value  to  this   second  precedent. 

The  third  case  is  clearly  distinguishable  from  the  present 
case.  There  it  was  found  by  this  Court  that  the  village  in  which 
the  land  in  suit  was  situate  was  mainly  owned  by  Brahmans 
most  of  the  landowners  being  of  that  caste,  and  that  they 
were  essentially  agricultural  Brahmans,  though  some  few  of 
them  eked  out  a  living  by  taking  to  service.  In  the  present 
case  the  Munsif  has  found  that  the  main  occupation  of  the 
parties  is  service  or  the  performance  of  priestly  functions 
(prohiti)  ;  that  they  do  not  live  on  agriculture  as  a  profession  j 
and  that  the  whole  of  their  lands  are  cultivated  by  non  occu' 
pancy  tenants.  These  findings  are  not  challenged  by  the  plain- 
tiff who  himself  admitted  in  the  first  Court  that  he  receives 
customary  dues  from  his  jajmans  on  occasions  of  births,  deaths 
and  marriages.  It  also  appears  from  the  evidence'  of  the' 
Patwari  that  there  are  only  five  Brahman  familieH  in  this 
village  which  is  held  on  a  bhayackara  tenure.  It  is  stated 
before  us  that  the  village  community  consists  of  many  different 
castes  and  that  the  Lamba.dari9  a  Muhammadan  Gujar  It 
seems  to  us  therefore  that  in  view  of  the  speci-1  features  of  th. 
ewe,  the  thud  judicial  precedent  relied  on  is  not  in  point  W 
may  note  in  passing  that  the  principle  on  which  the  decision 
in    this   last  mentioned  case  appeare  to   have  been  partly  based 
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is,  in  our  judgment,  scarcely  consistent  with  the  latest  pro- 
nouncement of  the  Full  Bench  in  Daya  Bam  v.  Sohel  Singh  (}), 
and  even  the  learned  pleader  for  the  appellant  had  to  admit  his 
inability  to  support  it.  The  passage  in  which  that  principle  is 
enunciated  runs  as  follows  : — 

"  The  Lower  Courts  appear  to  have  started  with  the  wrong  | 
"  assumption  that  the  parties  being  Brahmaus  are  governed  by 
"  Hindu  Law  unless  the  contrary  is  proved.  We  would  reverse 
"the  position  and  say  that  custom  applies  in  the  absence  of 
"  clear  proof  to  the  contrary.  It  follows  that  there  being  no 
"sort  of  proof  of  the  kind,  the  plaintiff's  claim  should  succeed." 
The  rule  expounded  in  this  passage  is,  it  seems  to  us,  ex. 
pressed  in  dangerously  wide  terms,  and  we  cannot  say  that  we 
are  prepared  to  assent  to  it.  Upon  a  review  of  the  oral  and  the 
documentary  evidence  produced  by  the  plaintiff  in  this  case  we 
are  constrained  to  hold  that  he  has  failed  to  prove  that  the 
members  of  his  family  are  governed  by  custom  and  not  by 
Hindu  Law  in  matters  of  succession  and  alienation.  In  this  view 
of  the  case  it  is  unnecessary  to  discuss  the  judicial  precedents 
relied  upon  by  the  defendants,  but  we  may  note  that  the  two 
decisions  of  Bam  Das  and  others  v.  Mussammat  Mathra  Devi  and 
others  (decided  by  the  Divisional  Judge  of  Rawalpindi  on  2nd 
November  1901)  and  Gurmukh  Singh  and  others  v.  Gurdas  and 
others  (decided  by  the  Divisional  Judge  on  16th  June  1902) 
more  or  less  support  the  defendants'  position  as  showing  that  in 
some  villages  in  the  Rawalpindi  District,  Brahmans,  who 
own  land,  are  governed  by  Hindu  Law  and  not  by  custom. 

For  the    foregoing  reasons    we   maintain   the  decree  of  the 
Lower  Appellate  Court  and  dismiss  this  appeal  with  costs. 

..  Appeal  dismissed. 

No- 126- 

Before  Mr.  Justice  Rattigan  and  Mr.  Justice  Chitty. 
FAZAL  MUHAMMAD,— (Plaintiff),— APPELLANT, 

Versus 
Ami.iATE  Sidi.    ^  SHAHBAZ  KHAN,— (Defendant),— RESPONDENT. 

Civil  Appeal  No.  1051  of  1905. 
Custom-Alienation-  Gift    of  a  portion  of  ancestral  land  by  a  proprietor 
to  a  cousin  in  presence  of  his  oun  son-Phapra  Moghals  of  Jhelum  District. 

Found  that  there  is  no  recognized  custom  among  Phapra  Moghals  of  the 
Jhelum  District  by  which  a  proprietor  can  make  a  valid  gift  of  a  portion  of! 

hi»  ancestral  property  to  a  cousin  to  the  prejudice  of  his  own  son. _ 

"  (,')  110  P.  B.,  1906,  F.  B. 
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Further  appeal  from    the  decree  of  W.  A.  Le   Botsignol,  Esquire, 

Additional    Divisional  Judge,  Jhelum    Division,    dated    1th 

July  1905. 

Muhammad  Shafi,  for  appellant. 

Shah  Din,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Rattigan,  J.-The  relationship  of  the  parties  and  the  30th  May  1906. 
facte  of  the  case  sufficiently  appear  from  the  judgments  of 
the  Lower  Courts.  The  questions  which  we  have  to  consider 
and  decide  are  :  (1)  Whether  when  Hayat  in  1887  transferred 
the  land  in  dispute  to  the  defendant,  Shahbaz,  bis  act 
amounted  to  an  alienation  of  an  ancestral  property  or  was 
merely  an  act  of  restitution  to  Bahawal's  descendant  Shahbaz 
of  property  that  had  been  acquired  by  Bahawal  ?  and  (2) 
Whether  if  the  property  transferred  by  Hayat  was  ancestral 
(?'.  e.,  had  descended  from  the  common  ancestor,  Sher  Tar) 
the  gift  to  Shahbaz  was  valid  by  the  custom  of  the  parties 
who  are    Phaphra    Moghals  of  the  Jhelum   District  ? 

Upon  the  first  question,  we  have  no  hesitation  in  holding 
that  the  land  in  suit  has  not  been  proved  to  have  been 
the  self-acqnired  property  of  Bahawal.  The  entries  in  the 
Settlement  papers  from  1858  onwards,  the  history  of  the 
village  as  given  in  the  Shajra  Nasab,  the  order  of  the 
Deputy  Commissioner,  dated  6th  September  1852  and  the 
robhar  of  the  Commissioner,  dated  15th  February  1859,  are 
entirely  in  favour  of  the  contention  that  Shor  Yar,  and 
not  Bahawal,  founded  the  village  of  Babawalpur  where  the 
land  is  situate,  and  that  the  said  land  has  descended  from 
Sher  Yar.  The  entries  in  the  Settlement  papers  are  presumably 
correct  and  must  oe  accepted  a?  such  in  the  absence  of 
evidence  to  the  contrary.  What  then  is  defendant's  evidence 
in  disproof  of  the   correctness  of  entries  ? 

His  allegation  is  that  this  land  was  granted  to  his  grand- 
father, Bahawal,  by  Maharaja  Ranjit  Singh  in  Sambat  1890, 
the  grant  being  evidenced  by  the  parwana,  dated  28th  Magh 
of  that  year.  But  it  is  admitted  that  there  is  nothing  in  this 
parwana  whereby  the  land  in  suit  can  be  identified  with 
the  500  bighas  of  land  granted  to  Bahawal,  and  the  only 
evidence  (if  it  can  be  so  called)  to  which  Mr.  Shah  Din 
for  defendant  could  refer  in  support  of  his  theory  was  a 
judgment  delivered  in  1858  by  the  Superintendent  of  Settlement 
in   a   case  brought   by   tho    proprietors  of    the    village  against 
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defendant's  father,  Fatten  Ali  Khan.  Now  that  judgment 
was  admittedly  not  inter  partes,  and  we  aro  very  doubtful 
whether  it  can  be  admitted  in  evidence  in  the  present  case. 
Assuming,  however,  that  it  is  admissible  we  do  not  consider 
that  it  in  any  way  establishes  defendant's  allegation.  Fatteh 
Ali  Khan  in  1858  was  the  only  grown  np  member  of  the  family 
and  probably  intended  to  speak  for  the  whole  family  when 
he  contended  as  against  the  then  plaintiff  that  the  land  was 
his  and  that  his  father,  Bahawal,  had  settled  the  village. 
Bnt  be  this  as  it  may,  the  fact  remains  that  the  allegations 
made  by  Fatteh  Ali  Khan  and  his  witnesses  in  that  case 
are  direotly  contrary  to  the  entries  in  the  Settlement  papers 
of  1858  and  1880,  which  were  presumably  nude  after 
enquiry  from  Fatteh  Ali  Khan  himself  At  alt  events,  in 
the  present  cas*  we  prefer  to  accept  the  statements  in  the 
Settlement  record,  and  upon  their  authority  we  hold  that 
the  land  gifted  by  Hayat  in  1887  descended  from  Sher  Yar 
and  is  not  proved  to  be  the  land  said  to  have  been  granted 
to  Bahawal  in   Sambat    1890. 

The  next  question  is  whether  the  gift  of  such  land  by 
Hayat  was  valid  by  the  custom  of  the  parties  ?  Apparently, 
Phaphra  Moghals  of  the  Jhelum  District  concede  fairly 
extensive  powers  of  alienation  to  sonless  proprietors  (see 
Hassan  v.  Jahana  Q)),  but  there  is  not  a  tittle  of  evidence 
upon  the  record  to  nupport  the  contention  that  a  man.wAo 
has  a  son  living,  is  competent  to  alienate  part  of  his  patrimony, 
to  the  detriment  of  that   son,  in  favour  of  a  cousin. 

Mr.  Sbah  Din  could  refer  ns  only  to  the  case 
ahove  cited,  but  the  decision  there  is  clearly  not  in  point 
for  whatever  may  be  a  sonless  proprietor's  powers,  it  does 
not  by  any  means  follow  that  a  proprietor  who  has  a  son 
has   equally  extensive  powers. 

In  our  opinion  defendant  has  failed  to  prove  that  the 
gift  was  valid  and  that  it  binds  the  plaintiff.  We  accordingly 
accept  the  appeal  and,  setting  aside  the  decree  of  the 
Divisional  Judge,  we  restore  that  of  the  first  Court.  Defendant 
to   pay   cocts  throughout. 

Appeal  allowed. 
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Full  Bench- 

No- 127- 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  Mr.  Justice 

Chatterji,  C.I.E.,  and  Mr.  Justice  Rattigan. 

HAR  GIAN  DEO,— (Plaintiff),— PETITIONER, 

Versus 

BALDEO  DAS,— (Defendant),— RESPONDENT. 

Civil  Revision  No.  334  of  1907. 

Religious  Institution — Alienation  by  mahant  of  immovable  property 
belonging  to  his  shrine — Sui(  by  his  successor  to  recover  property — Limitation 
for  such  suit— Starting  point  of  limitation— Limitation  Act,  1877,  Schedule 
II,  Article  134. 

Beld,  by  the  Full  Bench,  that  where  immovable  property  conveyed  in 
trust  to  a  mahant  of  a  religious  institution  for  the  time  being  for  the  benefit 
of  the  institution  is  sold  by  him  for  value,  a  suit  by  his  successor  in  office  to 
recover  the  property  so  alienated  is  governed  by  Article  134  of  the  Indian 
Limitation  Act,  and  is  barred  if  the  purchaser  has  been  in  possession  of  such 
property  for  more  than  twelve  years  from  the  date  of  his  purchase. 

Petition  for  revision  of  the  decree  of  B.  H.  Bird,  Enquire,    District 
Judge,  Amritsar,  dated  13th  December  1906. 
Gnrcharan  Singh,  for  petitioner. 
Sukh  Dial,  for  resondent.p 

This  was  a  reference  to  a  Full  Bench  made  by  Clark,  C.  J., 
to  determine  what  period  of  limitation  is  applicable  to  a  suit  by 
a  mahant  to  recover  possession  of  waqaf  property  attached  to  a 
religious  institution  which  had  been  sold  by  his  predecessor  in 
office  for  value. 

The  order  of  reference  by  the  learned  Chief  Judge  was  as 
follows  : — 

Clark,  C.  J.— The  mahant  on  16th  November  1883  sold 
certain  land  to  defendant's  predecessor. 

In  1906,  plaintiff,  the  successor  of  that  mahant  sues  for 
possession  of  the  land. 

The  First  Court  following  unpublished  ruling  in  C  A.  No. 
48  of  1896,  held  that  the  limitation  began  to  run  from  the  date 
of  the  death  of  the  last  mahant  and  tbat  the  suit  was  within 
limitation. 

On  appeal  the  District  Judgo  held  that  that  ruling  wag 
overruled  by  the  Privy  Council  in  /.  L.  11,  XXIII  Mad.,  271,  and 
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held  tlmt  limitation  began  to  run  from  the  date  of  alienation  and 
the  unit  barred  by  limitation. 

The  Privy  Conncil  ruling  ia  not  exactly  in  point  as  it 
proceeds  mainly  on  Artiole  134  of  the  Limitation  Act,  and  the 
District  Judge  was  bound  to  follow  this  Court's  ruling  and 
committed  a  material  irregularity  in  not  so  doing. 

There  have  been  many  decisions  by  other  High  Conrts 
since  the  Chief  Court  raling,  nnd  in  that  ruling  Article  134  does 
not  appear  to  have  been  considered. 

The   question   is   of  great  importance,  and  I  refer  to  a  Full 
Bench  the  question  whether  in  this  case  limitation  begins  to    ran 
from   the   death  of   the   late   raahaut   or  from   the  date  of  the 
alienation. 
2nd  May  1908.  Clark,  C.  J.  -My  order  of  (^nd  May  1907  referred  this  c*se 

to  a  Full  Bench,  but  the  cise  was  not  referred  to  a  Fall  Bench 
because  the  office  thought  that  Full  Bench  ruling  in  No.  30  of 
1908  governed  the  case.  This  is  not  so.  As  far  as  Article  144 
of  the  Limitation  Act  is  coucerned  it  no  doubt  governs  the  case, 
but  it  does  not  as  far  as  Article  134  is  concerned,  because  in  this 
case  the  alienation  was  a  sale  and  not  a  mortgage,  and  the 
reasons  for  holding  Article  134  inapplicable  in  the  case  of  a 
mortgage  do  not  apply. 

It  still  remains  to  determine  whether  Article  134  is 
applicable  and  C.  A.  No.  48  of  1896  must  be  differed  from. 

I  refer  the  case  to  a  Full  Bench  for  determination 
whether  Article  134  is  applicable  to  the  case  and  whether 
the  suit  is  barred  by  limitation. 

Upon   the  reference  to  the  Full  Bench  the  following  judg- 
ments were  delivered  : — 
26f/t  June  1908.  Clark,    C.   J.— The    question    for    decision    by    the  Full 

Bench  is,  whether  Article  134,  Schedule  IE,  of  the  Limitation 
Act  applies  to  the  sale  by  a  mahaut  of  lands  attached  to 
an  institution,  of  which  he  is  the  mahant.  Article  134 
runs  as   follows  :— 

'<  To  recover  possession  of  immovable  property  conveyed 
"  or  bequeathed  in  trust  or  mortgaged  and  afterwards  purchased 
«  from  the  trustee  or  mortgagee  for  a  valuable  consideration 
"  twelve  years   from   the  date   of  the  purchase." 

There  is  no  denial  in  this  case  that  the  lands  were 
purchaBed    for  valuable    consideration,    and  the  question   for 
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our    consideration  is    whether   the   lands   sold    by  the  mahant 
bad  been    "conveyed   or   bequeathed  in    trust." 

The  land  was  gifted  by  a  deed  of  gift  of  1852  by 
one  Bnja  Mai  to  Braham  Kishen  Dev  described  as  the 
mahant  of  the  shrine  "  ba  tarik  dharamarth,"  i.  e.,  for  charitable 
purposes.  The  land  was  treated  as  attached  to  the  dharamsala 
and  plaintiff's  claim  rests  upon  that  assumption.  I  have 
no  hesitation  in  holding  that  the  gift  was  one  for  the 
purposes  of  the  dharamsala,  and  not  a  personal  gift  to 
Braham   Kishen    Dev. 

We  have  in  this  case  a  deed  of  gift,  but  even  where 
there  is  no  such  deed  of  gift,  and  the  origin  of  the  endow- 
ment is  lost  in  obscurity,  I  do  not  think  that  any  distinction 
can  be  drawn,  when  there  is  no  doubt  as  to  the  property 
being   the   endowment   of  the   dharamsala. 

The  Privy  Council  held  in  Ganasambanda  Pandara  Sannadhi 
v.  Telu  Pandarm  {}),  that  where  there  was  uo  evidence  of 
the  origin  of  the  endowment,  it  must  be  assumed  that  it 
was    a  gift   from   the   founder. 

The  argument  for  the  plaintiff  is  that  the  words  '  conveyed 
in  trust  '  most  be  used  in  their  strict  technical  sense,  that 
a  trustee  is  strictly  a  person  who  has  no  interest  iu  the 
property  entrusted,  and  simply  adniiu;sters  it  for  the  benefit 
of  his  cestui  que  trust,  while  a  mahaut  is  himself  personally 
interested  and  derives  personal  advantages  from  the  property 
which  he  administers   as   mahant. 

It  is  true  that  the  mahant  does  benefit  by  the  property 
attached  to  his  dharamsala,  he  can  keep  himself  on  it,  but 
he  certainly  cannot  deal  with  it,  as  his  private  property, 
and  is  so  far  a  trustee  of  the  property,  that  he  is  bound 
to  preserve  it  for  the  dliaramsala  oxcept  uuder  very  special 
circumstances. 

In  Prem  Singh  v.  Labh  Singh  {-),  tho  position  of  r 
mahant  was  considered,  and  it  was  found  that  he  was  tut 
bound  to  render  accounts.  His  duty  to  maintain  the 
slirine  and  dispense  its  charities  was  recognized,  but  it  was 
found  that  it  wis  not  proved  that  he  had  Dot  discharged 
that   doty. 
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This  point  was  further  considered  in  KasJd  Bam  v. 
Baiva  Tola  (l).  Chatterji,  J.,  considered  a  mahant's  powers  to 
be  analogous  to  those  of  a  widow  ;  under  Customary  Law,  he 
said  :  "  The  power  of  the  head  of  a  religious  institution  to 
"  alienate  its  property  is  a  limited  one.  He  can  ouly  alienate 
"  for  the  necessary  purposes  of  the  institution,  but  this 
"  alone  is  not  sufficient.  Not  only  must  the  debt  be  incurred 
"  for  necessary  purposes,  but  it  must  also  be  shown  that 
"  such  purposes  could  not  be  fulfilled  except  by  contracting 
"  those  debts,  and  that  the  ordinary  income  of  the  endow- 
"  ment  was  not  available,  or  was  insufficient  for  them,  and 
"  that  the  debts  could  not  be  discharged  from  the  income. 
"  In  Prosunno  Kumari  Debya  v.  Golab  Chand  Baboo  (»),  at 
"  page  458,  their  Lordships  of  the  Privy  Council  appear  to  have 
"  laid  down  this  doctrine." 

I    am    forced   to  the   conclusions    that   a    mahant   should 
be  considered  a  trustee  within  tha  meaning  of  Article  134. 

I  am  greatly  confirmed  in  this  view  by  the  way  in 
which  persons  holding  a  similar  position  are  regarded  in 
other  provinces.  Jagamba  Ooswamini  v.  Bam  Chandra 
Goswami  (8)  holding  the  position  of  shebait  and  mahant  was  held 
to  be  a  person  in  whom  property  has  become  vested  in  trust  for 
a  specific  purpose  within  the  meaning  of  Section  10  of  the 
Limitxtion  Act,  and  therefore  much  mire  within  Article  134. 
The  whole  subject  has  been  summarized  in  a  mo.-t 
complete  form  by  Mukerji,  J.,  in  Bam  Kanai  Ghosh  v.  Baja  Sri 
SriH.tri  Narayan  Singh  Deo  Bahadur^).  He  says  :  "  It  cannot 
"  be  disputed  that  if  the  property  in  saif.  of  which  the  plaintiff 
"  seeks  to  recover  possession  is  a  valid  debutter  absolutely  dedi- 
"  catei  to  one  or  more  Thakurs,  it  falls  within  the  description 
"  of  property  conveyed  or  bequeathed  in  trust,  and  the  shebait  is 
"  a  trustee  within  the  meaning  of  this  Article.*  *  *  * 
"  The  view  I  take  is  in  accordance  with  the  decision  of  this 
"  Court  in  the  case  of  Nilmony  Singh  v.  Jagabandheo  Boy  (5) 
"  (page  544),  which  has  been  accepted  as  containing  an 
"  accurate  statement  of  the  law  on  the  point  by  the  Allahabad 
"Hi"h  Court  in  Behari  Lai  v.  Muhammad  Mnttaki  (8),  by 
"  the  Bombay  High  Court  in  Dattigiri  v.  Dattatraya  Krishna 
"  SindeC),  S'arayanManjayav.  ShriBam  Ohandra  Devasthan  (8), 
"  and  Sagun  Balkrishna  Shet    v.    Baji    Etissain   (9),   and   of  the 

mYp  B    19027  (6)  /.  L.  R.,  XXIII  Calc,  534. 

A  14  B.  I.  B.,  450.  («)  I.  L.  B,  XI  All.,  482. 

N>  I   L.  B  ,  XXXI  Calc,  314.        (?)  I.  L.  R.,  XXYII  Bom.,  363. 
«1  2  CalcM.  .T,  546.  (8)  I.  L.  B.,  XXYII  Bom.,  873. 

'  (•)  I.  L.  R.,  XXVII  Bom.,  500, 
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"  High  Conrfc  of  Madras  in  Manavi  Kraman  Ettan  Thambaran 
"  v.Ammu  (!).  These  cases  ira  ant.lioi  bie^  Foe  the  proposition  j 
"  that  a  suit  to  recover  possession  of  debutler  property  alienated 
"  for  vahie  by  a  shebait  in  excess  of  his  powers  and  in 
"  violation  of  the  trust,  must  be  brought  within  twelve  yeara 
"  of  the  date  of  alienation  if  such  a  suit  is  brought  by  the 
"  successor  of  the  shebait  who  made  the  alienation,  limitation 
"  as  against  him  runs  not  from  the  date  of  his  appointment 
"  but   from   the   date  of   alienation. 

It  is  argued  for  plaintiff  that  the  position  of  a  mahant 
in  these  provinces  is  different  from  tho  position  of  the 
shebait,  ghitwal,  aajada  nashin,  or  he  id  of  a  matti  or 
whatever  he    may  be   called   in  other   provinces. 

The  differences  relied  upon  are  that  in  those  provinces 
the  endowments  have  mostly  been  made  by  sanads,  and  that 
the  endowments  are  mostly   endowments   to  idols. 

This  is  trne  as  regards  a  great  many  cases  but  by  no 
means  invariably  true. 

For  instance  in  neither  Narayan  Manjaya  v.  Shri  Bam 
Ohandra  (2)  nor  in  Behari  Lai  v.  Muhammad  Multaki  {}), 
does  there  appear  to  have  been   any    sanad. 

In  neither  of  these  cases  was  the  endowment  to  an  idol. 
The  '  sajada  naishin  '  in  the  Allahabad  case  seems  to  occupy 
a  very  similar  position  to  a  mahant  ;  and  he  was  held  to  be 
the  trustee  of  the  property  of  the  shrine.  The  head  of  tho 
matti  in  the  Bomhay  case  appears  also  to  hold  very  much 
the  same  position.  This  is  still  more  clear  in  the  case  of 
"Dattagiri  v.   Dattatraya  (*). 

There  the  propeity  had  been  granted  by  Government  in 
the  17th  century  to  a  ceitain  ascetic,  for  the  maintenance 
of  a  sadavart  (a  place  for  the  distribution  of  food  and 
alms)  which  was  attached  to  the  math,  the  head  of  tho 
■math   was  held    to  be   a   trustee. 

The  case  reported  as  Ambalavana  J)e$igar  v.  Bappu  Bow 
Jagadap  (5)  is  also  similar.  There  sometime  in  the  18th 
century  a  village  had  been  granted  as  an  endowment  for 
the  performance  of  certain  charities  in  connection  with  a 
public  temple,  and  the  manger  of  that  endowment  was  held  to  be  a 
trustee.  In  Mahomt  d  v.  Oanapati  (6),  a  dharamlcarta  of  a  temple  is 

(')  I.  J,  /;.,  X.Vfr  Wad.,  171.  <*)  I.  I.  It  ,  XXriT  B,m  ,  363. 

i5>  I.  L.  R.,  XXVII  Bom.,  373.  i  9  1/    '     I,    ' 
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considered  -  to  be  a  trustee.  My  conclusion  then  is  that  a 
mahant  is  a  trustee  for  the  land  under  his  control  as  mahant 
and  that   At  tide   134  is  applicable. 

It  was  further  argued  for  plaintiff  that  Article  134  had 
no  application  because  the  alienees  knew  that  the  property 
belonged  to  the  dharamsala.  This  argument  is  discussed  at 
length  by  Mukerji,  J.,  in  Ram  Kanai  Ghosh  v.  Raja  Sri 
Sri  Hari  Narayan  Singh  Deo  Bahadur  (}),  and  I  agree  with 
the  conclusion  arrived  at  by  him  that  Article  134  is  not 
restricted  in  its  application  to  the  purchaser  in  good  faith, 
bat  apply  equally  to  an  alipnee  from  a  trustee  for  value, 
even  when  he  takes  the  property  with  full  knowledge,  that 
the  alienor  is  acting  in  excess  of  his  power.  The  views 
of  Mukerji,  J.,  in  this  case  were  approved  and  followed  in 
Shama  Gharan    Nandi  v.    Abhiram   Goswami   (3). 

This  is  the  view  of  the  Calcutta  High  Court  and  of 
the  Bombay  High  Court  as  shown  by  Mukerji,  J.,  in  his 
judgment  referred  to  above. 

The  case  of  Ambalavana  Besigar  v.  Bappu  Row  Jagadap  (3) 
shows  that  it  was  only  on  the  principle  of  stare  decisis  that 
they  adopted  a  different  view.  In  that  case  Subrahmania 
Aiyar,  J.,  said,  that  he  must  admit  that  had  the  question 
been  res  Integra  in  the  Madras  Court  the  strict  reasoning 
adopted  in  the  decision  of  other  Courts  would  have  made  him 
hesitate  to  decide  as  he  was  deciding. 

The  suit  by  plaintiff  is,  therefore,  in  my  opinion,  barred 
by  limitation.  The  result  of  this  decision  is  not  satisfactory. 
In  the  first  place  this  decision  and  Full  Bench  ruling  in 
Basheshar  Lai  v.  Natha  Singh  (*)  put  sales  and  mortgages 
on  a  different  footing,  Article  134  being  held  applicable  to 
the  former  and  not  to  the  latter.  Whereas  there  seems  no 
good  reason  for  their  being  treated  differently. 

tjtcondly  this  ruling  is  highly  prejudicial  to  charitable 
endowments.  It  will  often  happen  that  a  suit  to  contest  an 
alienation  will  be  baired  by  limitation  before  it  can  be 
brought. 

Practically  all  alienations  made  by  mahants  will  become 
unchallengeable  if  the  mihant  survives  the  alienation  for  12 
years.     Mr.    Justice     Mukerjee    in    the    judgment    referred    to 


(')  2  dale,  L.  J .  5-K3.  P)  !>  Mad.  L.  J.,  93. 
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above  dealt  to  some  extent  with  this  consideration.  I  am 
not  able  to  agr^e  in  his  arguments  as  to  the  non-existence 
of  any  hardship.  Practically  a  mahant's  successor  is  the 
only  person  likely  to  challenge  his  alienations.  I  would  send 
a  copy  of  this  decision  to  the  Local  Government  for 
consideration  as  to  effecting  an  amendment  of  the  Law  of 
Limitation. 

Rattigan,  J.-I  am  reluctantly  obliged  to  concur  with  the 
learned  Chief  Judge  as  1  do  not  see  how  we  can  hold  that 
Article  134  of  the  Limitation  Act,  1877,  is  not  applicable  to 
the  case  before  us.  Speaking  generally,  I  have  no  doubt 
that  a  mahant  of  a  dharamsala  in  the  Punjab  is  a  mere 
trustee  of  the  property  which  be,  as  manager,  administers 
on  behalf  of  that  institution,  and  in  the  majority  of  cases 
of  this  kind  (and  certainly  in  the  case  before  us)  there  is 
clear  proof  that  such  property  was  at  one  time  or  another 
conveyed  or  bequeathed  in  trust  for  the  beneSt  of  the 
institution  in  question.  In  this  connection  I  would  refer 
to  the  observations  of  Brandreth  and  Barkley,  JJ.,  in 
Bishen  Das  v.    Ohasita    Q),    (pages   116,   117). 

I  confess  that  I  should  for  many  reasons  have  gladly 
held,  had  it  been  possible  for  me  to  do  so,  that  Article  134 
was  not  applicable,  as  the  result  of  our  decision  must 
necessarily  in  some  cases  lead  to  grave  hardship.  The 
institution  obviously  cannot  itself  sue  to  set  aside  an  un- 
authorized  alienation,  and  even  if  a  suit  is  brought  by  the 
worshippers  or  others  interested  in  the  institution,  such  suit 
can  only  in  the  majority  of  cases  be  one  for  a  declaration 
that  the  alienation  impugned  is  invalid.  Even  if  a  declaratory 
decree  to  that  effect  is  granted,  limitation  as  again 
institution  will  not  cease  to  ruu  and  a  suit  by  the  alienor's 
successor  in  the  mahantship  may  well  be  barred  beforo  the 
latter  has  an  opportunity  of  bringing  it.  Of  course  in  some 
cases  it  may  be  possible  for  the  worshippers  to  effect  the 
removal  of  the  mahant  who  alienated  the  property  and  in 
such  cases  it  would  be  open  to  them  or  to  tho  pioper 
authority  to  appoint  a  new  mahant  who  would  thereupon 
be  entitled  to  sue  the  alienee  for  recovery  ut  the  property. 
But  this  remedy  is  not  always  open  inasmuch  as  a 
mahant  cannot  as  a  n.le  l>u  removed  from  his  po* 
for    misconduct    and  an    injudicious     alieuution     of     property 

(')  39  P.  R.,  18S2. 


29th  June  1908. 
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belonging  to  the  institution  is  not  necessarily  such  misconduct 
as  would  justify  the  removal  of  the  alienor  fiom  his  post. 
I  am  not  prepared  to  say  that  in  every  instance  the 
mahant  of  a  religious  institution  in  the  province  must 
necessarily  be  regarded  as  a  'trustee1  in  the  strict  sense 
of  the  term  or  that  in  every  case  the  property  alienated 
by  him,  even  though  it  may  he  property  appertaining  to 
the  institution,  must  be  held  to  be  property  conveyed  or 
bequeathed  in  trust  to  such  institution.  In  the  Punjab  at 
all  events  we  have  to  look  to  the  customs  and  rules  obtaining 
in  tho  case  of  each  institution,  and  it  may  be  that  in  some 
case  of  an  exceptional  character,  the  mahant  or  head  of 
the  institution  occupies  the  position  more  of  a  beneficial  owner 
of  the  property  than  of  a  mere  trustee.  But  ordinarily  this 
would  not  appear  to  be  the  case,  and  in  the  majority  of  cases  his 
position  is  in  no  way  distinguishable  from  that  of  a  shebait 
orhead  of  a  math,  in  Bengal  or  Madras.  In  the  case  before 
us,  Article  134  is,  I  think,  clearly  applicable  as  the  property 
alienated  was  unquestionably  conveyed  in  trust  to  the  mahant 
for  the  time  being  as  trustee  for  the  benefit  of  the 
dharamsala. 

9  j  t  h    1QOP  Chatteeji,  J.— With  much    hesitation  and  great  reluctance 

Vwtjuiy  iyvc  ^  ^^  ^  ^  conclasion  arrived  by  the  learned  Chief  Judge. 
Considering  the  tenure  on  which  mahants  and  heads  of 
Punjab  religious  shrines  ordinarily  hold  the  property  attached 
to  the  shrines,  I  have  considerable  difficulty  in  applying  the 
language  of  Article  134  to  alienations  made  by  them.  In 
most  cases  it  is  difficult  to  find  out  how  that  property  has 
b  acquired.  Frequently  the  mahant  buys  laud  or  constructs 
houses  from  money  he  gets  from  his  disciples  and  sewaks 
of  the  shrine.  Can  such  property  be  said  to  be  conveyed  or 
bequeathed  in  trust  ?  But  there  is  no  doubt  that  the 
property  now  in  suit  was  gifted  to  the  institution  and  was 
necessarily  burdened  with  a  trust  for  the  shrine  and  it  is 
difficult  in  the  present  instance  at  least  to  resist  the  construction 
adopted  by  so  many  eminent  authorities.  Without,  therefore, 
attempting     to     formulate     a  general   rule    for    the   Punjab   I 

•      tl-,a     i-pnlv    which    my    learned   brothers  propose   to 
concur  in   tiie      iep>,y  j 

give  to   the   question  before   the    lull   Bench. 
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Before   Mr,   Jiutice  Rattigan. 

ABDUL    RASOL,— (Plaintiff),— APPELLANT, 

Versus 

FEROZ  DIN,— (Defendant),— RESPONDENT. 
Civil  Appeal  No.   1302  of  1907. 

Kamiana — Suit  for  a  share  of  kamiana  dues  which  the  defendant  ought  to 


Appbllatb  Sidb. 


have  recoiered  and  paid    to   the  plaintiff— Jurisdiction  of  Civil   or  Revenue 
Court— Punjab  Tenancy  Act,  1887,  Section  77  (.3)  (j). 

Held  that  a  suit  to  recover  a  sum  of  mouey  equal  to  his  share  of  the 
kamiana  dues  if  realised,  which,  according  to  plaintiff's  allegation,  the 
defendant  was  entitled  to  collect  but  had  wilfully  neglected  to  do  so,  fell 
within  the  purview  of  clause  (j)  of  Section  77  of  the  Punjab  Tenancy 
Act,  1887,  and   was  cognizable  by  the  Revenue  and  not  by  the  Civil  Courts. 

Further  appeal  from  the  order  of  Lala  Kesho  Das,  District 
Judge,  Shah  pur,  dated  31  st  July  1907. 

Shelverton,  for  appellant. 

Nanak  Chand,  for  respondent. 

The  judgment  of  the  learned  Judge  Was  as  follows  :— 

Rattigan,  J.— Plaintiff  and  defendant  are  full  brothers  and 
between  them  own  tho  village  of  Thati  Sbahani  in  the  Sbahpur 
District.  The  defendant  is  the  lambardar  of  the  village  and 
as  such  collects  all  village  cesses,  etc.  Plaintiff  alleges  that  he 
and  defendant  are  eutitled  to  cei tain  kamiana  dues  from  the 
Jcamins  of  the  village,  but  that  defendant,  with  the  object  of 
causing  loss  to  him,  has  deliberately  refrained  from  collecting 
these  dues  fiom  Kharif  Sambat  1961  to  Kliarif  Sanibat  1963. 
The  plaintiff  estimates  the  iucooio  from  these  dues  for 
this  period  at  Rs.  230-10-0,  but  admits  that  a  sum  of  Rs.  71-4-0 
must  be  deducted  from  that  amount  on  account  of  chauhidara 
dues.  The  balance  is  thus  Rs.  159-6-0  and  one-half  of  this 
(plaintiff's  alleged  share)  comes  to  Rs.  76-11-0.  Making  a 
further  deduction  of  12  annas  owing  to  the  death  of  one  Jama,  a 
tamin,  who  died  during  Kharif  Sambat  1963,  plaintifi  claims 
a  decree  agaiust  defendant  for  Rs.  79-5-0.  Among  other  pleas, 
defendant  urged  that  the  .suit  was  one  cogn  zable  only  by  a 
Revenue  Couit  under  .Section  77  (3)  (j)  of  Act  XVI  of  1877. 
The  first  Court  overruled  this  plea,  but  upon  appeal  the  District 
Judge  held  that  the  suit  cleaily  fell  within  the  purview  of  clause 
(j)  of  the  section  above  referred  to.  Ho  held  therefore  that  the 
Court  of  fiiet  instance  had  no  juiisdiction  to  entertain  the  suit, 
and  that  the  only  order    that  ho  conld  himself  pass  was  that  the 
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plaint  should  be  leturncd  to  the  plaintiff  for  presentation  to  the 
proper  Conrt.  From  this  order  plaintiff  has  preferred  a  farther 
appeal  to  this  Court,  and  1  have  heard  arguments  on  both  sides. 
Kamiana  dues  are  a  "  village  cess  "  within  the  meaning 
of  Section  77  (3)  0')  of  Act  XVI  of  1887  (Fazal  v.  Samandar 
Khan  (})),  and  this  point  is  not  contested.  Mr.  Shelverton's 
argument  is  that  the  present  suit  is  not  a  suit  for  a  sum 
payable  on  account  of  a  village  cess,  but  is  rather  a  suit 
for  a  sum  of  money  which  the  plaintiff  claims  to  be  due 
to  him  from  the  defendant.  No  doubt  (the  argument  runs), 
he  alleges  that  this  sum  is  so  due  to  him  because  he  was 
entitled  to  the  kamiana  does  which  defendant  should  have 
realised  ;  but  he  is  not  claiming  it  from  defendant  as  a 
village  cess  payable  to  him  by  defendant,  and  the  distinction 
is  drawn  between  a  claim  of  this  kind  from  a  person  who 
ooght  to  have  collected  the  amount  and  given  plaintiff  his 
share  bnt  did  not  do  so  and  a  direct  claim  for  the  cess 
prefe.red  against  the  person  alleged  to  be  bound  to  pay  it. 
The  learned  counsel  argues  that  the  claim  is  thus  merely 
one  for  a  sum  had  and  received  (or  which  should  have 
been  bad  and  received)  by  defendant  to  the  use  of  plaintiff, 
and  that,  as  such,  it  is  cognizable  by  a  Civil  Court  quite 
irrespective  of  the  grounds  upon  which  it  is  urged  that 
defendant   could   have    collected   the    money. 

I  admit  that  the  question  before  mo  is  not  free  from 
difficulty,  but  after  giving  it  my  best  consideration,  I  am 
0f  opinion  that  the  suit  is  one  cognizable  by  a  Revenue 
Court.  Plaintiff  does  not  assert  that  defendant  has  actually 
collected  the  amount  which  he  says  is  due  to  him.  His 
contention  is  that  kamiana  dues  are  leviable,  and  that  defendant 
should  have  collected  these  durs  but  has  not  done  so.  This 
raises  the  question  whether  such  dues  are  or  are  not 
leviable,  and  upon  this  question  the  only  Court  competent, 
in  my  opinion,  to  give  a  decision,  is  a  Revenue  Court.  It 
would  ceitainly  be  anomalous  for  a  Civil  Court  to  hold  the 
defendant  liable  to  account  for  such  dues  when  it  is  beyond 
the  competency  of  that  Court  to  decide  whether  or  not  the 
kamine  are  liable  to  pay  the  cess  in  question.  Had  the 
defendant  actually  realised  the  amount,  the  question  might 
have  been  different,  for  in  that  case,  if  tho  plaintiff  could 
establish  the  fact  that  he  was  entitled  to  claim  half  of  all 
each  amounts,   the   argument  that   the  defendant  had  received 
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money  to  the  use  of  plaintiff,  and  that  therefore  the  present 
euit  was  of  the  nature  of  an  ordinary  civil  claim,  might  have 
had  force.  But  this  is  not  the  dse  here.  Plaintiff  merely 
alleges  that  the  defendant  was  entitled  to  levy  this  cess  and 
that  he  has  failed  to  do  so,  and  is  therefore  liable  to  pay 
plaintiff  half  of  a  certain  sum  which  he  might  have  realised. 
As  I  have  remarked,  this  raises  the  question  whether  the 
cess  was  actually  leviable,  and  this  question  I  consider  is 
ent!rely  one  for  the  Revenue  Courts  to  determine. 

I  think,  however,  that  there  is  some  force  in  Mr. 
Shelveiton's  contention  that,  even  upon  this  view  of  the  case, 
the  decree  of  the  first  Court  should  be  registered  as  a  decree 
of  a  Revenue  Court,  inasmuch  as  the  parties  have  not  been 
prejud.ced  by  the  case  being  tried  by  a  Civil  Court  I 
accordingly  so  far  accept  the  appeal  as  to  direct  that  the 
■  decree  of  the  first  Court  be  registered  as  the  decree  of  an 
Assistant  Collector,  2nd  grade,  Shahpur  District,  and  that 
the  appeal  presented  to  the  District  Judge  be  returned  to 
the  appellant  for  presentation  to  the  Revenue  Court  having 
jurisdiction  to  entertain  the  same.  Costs  in  this  and  the 
District   Judge's    Court    to   abide  the   result. 

Application  dismissed. 
No.  129- 
Before  Sir  William  Clark,  Kt.,  Chief  Judge,  and  Mr. 

Justice  Reid. 
PARMESHARI  DAS,— (Plaintiff),— APPELLANT, 

Versus  j 

BASHESHAR  NATH  AND  OTHER.S,-CD£FEndants),-         [  App""^b  Side. 
RESPONDENTS.  J 

Civil  Appeal  No.  203  of  1907. 
Execution  of  decree— S  tie  of  third  persona  property— liability   of  decree- 
holder  to  owner  of  property  wrongfully  sold  hy   him— Estoppel  by  conduct. 

•  A '  rented  a  serai  from  '  B  '  for  storing  his  machinery.  '  C '  with  A's 
permission  stored  some  goods  in  the  same  place.  Sometime  after  '  A  ' 
removed  his  machinery  but  '  0  V  goods  remained  there.  'B'  obtained  an 
u-paru  decree  for  (  ,  Q  ,g 

goods,  who  thereupon  sued  '  B  '  for  their  value. 

•hat  'B'  was  liable  to  make  good  the  loss  caused  by  such  sale 
although  ho  may  lu,-  icled  unintcationally  and  maynothave  been  aware  at 
the  tune  that  the  go.ls  attached  were  of  plaintiff,  yet  he  had  consulted  a  tort 
u>  sellmg  the  property  of  a  str  inger  in  execution  of  a  decrea  against  '  A' 
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The  mere  fact  that  '  0  ■  took  no  stops  to  notify  '  B  '  that  the  goods 
were  his  did  not  amount  to  an  e^tophel  by  conduot  which  might  afford  a 
ground  for  refusing  the  relief  sought  for  by   '  C  '. 

First  appeal  from  the  decree  of  T.  P.  Ellis,  Esquire,  District  Judga, 
Delhi,  dated  17th  December  1905. 
Lai  Chand  and  Ishwar  Das,  for  appellant. 
Grey,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 
Clark,  C.  J.— In  April  1901  the  property  of  the  Hindu  Ice 
Factory  was   sold  at    Delhi  by   public   auction,   plaintiff  bought 
the    turbine     for     Rs.    1,840    and    Harji    Mai   bought    the   ice 
machine. 

Harji  Mai  rented  a  serai  from  Basheshar  Nath,  defendant, 
for  storing  his  machinery  ;  he  rented  the  serai  for  four  months 
paying  one  month's  rent,  in  advance.  Plaintiff  with  (as  we 
hold)  Harji  Mai's  permission  stored  his  turbine  in  the 
same  place. 

In  September  1904  Harji  Mai  sent  off  his  part  of  the 
machinery  to  Sukkur  but  plaintiff's  turbine  remained  on  in 
the   serai. 

Basheshar  Nath  sued  Harji  Mai  for  three  months'  rent  of 
the  serai  from  27th  June  1901  to  27th  September  1904  and 
Harji  Mai  sent  a  cheque  in  payment  of  this  rent.  Later 
Basheshar  Nath  sued  Harji  Mai  for  seven  months'  rent  from 
27th  September  1904,  to  27th  April  1905  and  got  an  ex-parte 
decree  for  Rs.  72.  In  execution  of  thu  decree,  on  28th 
August  1905,  he  sold  up  plaintiff's  turbine,  which  fetched 
only  Rs.  350. 

Plaintiff  has  now  sued  for  Rs.  6,000  the  value  of  the  turbine 
when  sold  according  to  plaintiff.  In  considering  the  conduct 
of  the  parties  we  think  that  plaintiff  was  greatly  remiss  in 
not  seeing  to  the  paymert  of  the  rent  of  the  serai  in  which 
his  turbine   was   stored. 

We  think  that  probably  when  Harji  Mai  removed  bis 
machinery  in  September  1904,  plaintiff's  turbine  was  negligently 
allowed  to  remain  there  without  nny  provision  being  made 
either  by  plaintiff  or  Harji  Mai  for  payment  of  tho  rent, 
and  without  any  notice  being  ijivon  to  Bishe-ihar  Nath  that 
plaintiff  had  any  property  there.  It  should  bo  noted  that 
plaintiff   and    Harji   Mai   are   b>tb   residents  'of  Peshiwar  and 
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Basheshar   Nath    is  a    resident   of    Delhi,   and    the   latter  does 

not  appear  to  have  had    any    knowledge   of   plaintiff,    or   bis 

connection   of     any  kind    with    the     machinery    stored   in   the 
serai. 

Basheshar  Nath  thus  was  not  in  any  way  put  on  the 
track  of  supposing  that  the  turbine  belonged  to  any  one 
except  Harji  Mai,  and  we  cannot  charge  him  with  any 
neglect  in  selling  the  turbine  in  execution  of  his  decree 
agains  Harji  Mai,  but  he  did  commit  a  tort  in  8elW  the 
property  of  plaintiff  in  execution  of  a  decree  against  Harji 
Ma.  On  the  other  hand,  we  think  that  plaintiff  was  grosshr 
negligent  in  not  arranging  for  the  payment  of  the  rent  of 
the  serai  in  which  his  turbine  was  stored,  and  we  think 
that  it  would  have  been  prudent  for  him  to  have  informed 
Basheshar  Nath  that  he  was  the  owner  of  the  turbine, 
which  was  being  kept  in  Basheshar  Nath's  serai. 

We  have  to  examine  now  the  legal  position  arising  on  the 
above   facts. 

We  think  that  defendant  must  be  held  liable  as  on 
an  action  for  conversion,  and  that  the  snit  cannot  be 
conSIdered  as  an  action  for  tort  on  account  of  negligence; 
the  question  of  contributory  negligence  does  not  therefore 
arise,  it  can  only  arise  in  the  case  of  an  action  based  on 
negligence. 

The  Distriot  Judge  has  quoted  Kauai  Prasad  Bosc  v. 
Eirachand  Manu  Q),  Goma  Mahad  Patil  v.  Gokaldas 
Klnmji  {-),  Mitssammat  Suhjan,  Bibi  v.  Sheikh  Sariatulla  (») 
as  showing  that  defendant  is  responsible  simply  because  of 
the  attachment  and  that  the  qaestion  of  defendant's  good 
faith  is  immaterial. 

Mr.    Grey   for   defendant  has    urged  that   these  cases   are 

distinguishable,   because   in   these  cases  the  attached  property 

was    in     the     possession     of     the    plaintiff     and     not    of  the 

Hgment-debtor.  This  is  correct,  but  in  Mussammat  Suhjan  Bibi's 

case,   Jackson,  J.,  says:  "The  attachment  was  a   wrongful  act, 

^   although   it   may   have  been  made  bond  fide-     The   defendant 

has     not    attempted    in     any    way    to    justify   it.     He   has 

produced   no   evidence   whatever  to  show    the  circumstances, 

nnder   which    be  made  the  attachment." 


(')  5  B.  L.  R.,  APp».  71.  (',  /.  L.  R.,  Ul  Bom  ,  74. 

(?)  3  8.  i.  R.,  413. 
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In  the  present  case  defendant  Las  to  some  extent  justified 
his  action. 

In  Vana  Jagannathji  v.  Eata  Dipaji  Q),  it  was  held 
to  be  immaterial  whether  the  decree-holder  knew  or  did  not 
know  that  the  thing  attached  was  the  plaintiff's  (page  52), 
it  was  also  held  that  it  was  immaterial  that  the  thing  attached 
was  in  the  judgment-debtor's  possession  and  full  authority 
was   given    for  this   proposition    (page  51). 

We  are  therefore  of  opinion  that  defendant  must  be  held 
liable  to  plaiutiff  for  damages  on  account  of  his  wrongful  act. 
The  only  way  in  which  defendant  can  escape  liability  is  if 
plaintiff  by  his  conduct  is  estopped  from  alleging  the  turbine  to 
be  plaintiff's,  and  must  be  held  to  have  represented  it  to  be 
Harji  Mai's.  The  question  of  estoppel  by  negligence  is  discussed 
at  great  length  in  Chapter  IV,  volume  II,  of  Bevin's  Negligence 
in  Law.  On  a  consideration  of  the  cases  there  quoted  we  do 
not  think  that  any  case  goes  quite  so  far  as  we  would  have  to  go 
if  we  held  that  plaintiff  by  his  negligence  represented  the 
turbine  to  he  Harji  Mai's. 

In  any  case  we  are  bound  by  the  law  of  estoppel  as  laid 
down  in  Section  115  of  the  Evidence  Act.  Sarat  Ghunder  Bey 
v.  Gopal  Chunder  Laha  (?)  is  quoted  as  an  authority  for  holding 
that  the  word  "  intentionally  "  in  Section  115  has  been  used 
for  the  purpose  of  declaring  the  law  as  it  had  been  stated  to  be 
in  judgments  in  England.  There  Lord  Shand  said  :  "  A  person, 
"  who  by  his  declaration,  act  or  omission,  had  caused  another 
"  to  believe  a  thing  to  be  true,  and  to  act  upon  that  belief  must 
"  be  held  to  have  done  so  '  intentionally  '  within  the  meaning 
"  of  the  Statute,  if  a  reasonable  man  would  take  the  representa- 
"  tion  to  be  true  and  believe  it  was  meant  that  he  should  act 
"upon  it". 

What  led  defendant  to  believe  that  the  turbine  was 
Harji  Mai's  was  the  fact  that  Harji  Mai  rented  the  serai 
from  him  for  the  purpose  of  stacking  his  machinery  there 
and  did   in   fact  stack  his   machinery    there. 

It  was  not  any  act  or  omission  or  representation  of 
plaintiffs  that  led  defendant  to  believe  that  the  turbine  was 
Harji   Mai's. 

Plaintiff's  omission  was  that  he  took  no  steps  by  arranging 
for  payment   of  rent,  or  notifying  defendant  that  the  machinery 

(')  11  Bom.  B.  C.  R.,  46.         (s)  J.  L.  R.,  XX  Gale,  296,  P.  C. 
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was  his,  to  prevent  defendant  from  coming  to  the  conclusion 
which  he  was  justified  in  doing  under  the  circumstances, 
that  the  turbine    was    Harji    Mai's. 

There  was  thus  no  representation  of  plaintiff  on  which 
any  reasonable  man  could  hold  that  the  turbine  was  Harji 
Mai's,  much  less  that  he  could  think  that  he  was  intended 
to  act  as  if  the  turb;ne  was  Harji  Hal's.  In  the  Privy 
Council  case  on  the  facts  the  plaintiff  had  by  his  action 
represented  the  facts  which  he  was  estopped  from  denying 
and  the  judgment  as  intepreting  the  meaning  of  "intentionally  " 
in  Section  115  of  the  Evidence  Act  ma*t  be  considered  with 
reference   to  the   facts  of   that  case. 

So  even  according  to  that  judgment  we  do  not  think 
that  plaintiff  can  be  held  to  have  "  intentionally  "  permitted 
defendant  to  believe  that  the  turbine  was  Harji  Mai's, 
and  he  is  therefore  not  estopped  from  alleging  the  turbine 
to   be    his. 

This  is  not  a  easo  for  determining  which  of  two  innocent 
persons  shall  suffer  for  the  wrong  doing  of  a  third  person. 
Here  the  wrong  doing  though  unintentional,  was  done  by 
defendant,  and  defendant  is  accountable  to  plaintiff  for 
the  damages.  Plaintiff's  neglect  in  so  far  as  ifc  excused 
defendant's  wrong  doing,  can  only  be  taken  into  account 
as  regards  assessing  damages  by  requiring  plaintiff  to  prove 
strictly  the  damage   suffered  by   him. 

The  District  Judge  has  given  plaintiff  Rs.  1,000  damages  ; 
admittedly  this  is  a  somewhat  arbitrary  assessment  and 
plaintiff's  advocate  has  shown  that  it  is  in  some  respects 
incorrect,  the  depreciation  has  been  over-assessed  and  the 
damage  by  removal  has  also  been  over-estimated.  It  seems 
to  us  that  a  fair  way  of  dealing  with  the  case  is  to  allow 
plaintiff  what  he  paid  for  the  tarbine,  Rs.  1,840.  We  do 
not  think  it  necessary  to  allow  anything  for  depreciation 
between  the  time  plaintiff  purchased  it  and  the  time  defendant 
sold  it.  We  therefore  accept  the  appeal  and  alter  the  decree 
to  one  for  Rs.  1,840  with  costs  in  proportion,  each  party 
paying  the  costs  of  the  other  in  proportion  to  the  amount  of 
the  claim  decreed  and  dismissed  respectively. 


Appeal  allowei. 
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No.  130. 

Before  Mr.  Justice  Rattigan. 

1BHAGWAN  KAUB,— (Plaintiff),— APPELLANT, 
Versus 
GAJINDAR  SINGH- (Dkfendant),— RESPONDENT. 
Civil  Appeal  No.  6S2  of  1908. 

Execution  of  decree— Stay  of  execution  pending  suit  between  decree-holder 
and  judgment-debtor— Civil  Procedure  Code,  1682,  Section  243. 

Held  that  a  Court  to  which  a  decree  is  transmitted  for  execution  is  com- 
petent  to  act  under  Section  243  of  the  Code  of  Civil  Procedure  and  to  stay 
execution  during  the  pendency  of  a  suit  in  such  Court  between  the  judgment- 
debtor  and  holder  of  the  decree. 

Miscellaneous  first  appeal  from  the  order  of  A.  Latifi,  Esquire,  Dis- 
trict Judge,  Amritsar,  dated  23rd  May  1908. 
Grey  aDd  Roshan  Lai,  fur  appellant. 
Lai  Chand  and  Kirpa  Ram,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  :— 
20th  July  1908.  Rattigan,  J.— The  decree  in  this  cnse  was  passed  by  a  Court 

in  the  Lahore  District  and  was  transferred  for  execution  to  the 
Court  of  the  District  Judge,  Amritsar.  The  judgment-debtor, 
Rani  Bbagwan  Kaur,  has  instituted  a  suit  in  the  latter  Court 
agEinst  the  holder  of  the  decree,  and  has  applied  under  Section 
243  of  the  Civil  Procedure  Code  for  stay  of  execution  of  the  said 
decree.  This  application  has  been  refused  by  the  District  Judge 
on  the  ground  that  a  previous  application  for  stay  of  execution 
was  rejected  both  by  the  District  Court  and  by  this  Court. 
From  this  order  an  appeal  has  been  preferred  to  this  Court, 
and  for  the  appellant  Mr.  Grey  points  out  that  the  former 
application  was  rejected  at  a  time  when  no  suit  was  pending  be- 
tween the  parties,  and  that  the  circumstances  are  altogether 
different  now  that  the  judgment-debtor  has  actually  instituted 
a  suit  in  whioh  the  proper  meaning  of  the  decree  is  the  main 
point  at  issue. 

For  respondent,  Mr.  Lai  Chand  argue3  that  under  Section 
243  the  Court  to  which  a  decree  has  been  transmitted  for  exe- 
cution has  no  jurisdiction  to  take  action  under  that  section, 
as  the  words  »  such  Court  »  mean  the  Court  which  passed  the 
decree  and  that  Court  only.  He  relies  on  the  case  of  MMun 
Bibee  v.  Busloor  Khan   <}),   and   also  upon    the   words    of  the 

(l)  8  W.  B-,  392. 
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section  itself.  There  is,  no  donbt,  considerable  force  in  his 
argument,  but  the  weight  of  authority  is  in  favour  of  the  con- 
tention  that  a  Court  to  which  the  decree  is  transmitted  for  exe- 
cution has  power  to  act  under  Section  243  (see  Cooke  v.  HoseoJia 
Bebee  Q),  Ghamdin  v.  Fakir  Bdkhsh  (~),  and  Kassa  Hal  v. 
Gopi  (3),  I  am  not  prepared  to  go  against  these  latter  authori- 
ties, and  I  therefore  hold  that  the  District  Judge  of  Amritsar 
had  jurisdiction  to  stay  proceedings  under  that  section. 

The  next  question  is  whether  proceedings  should  have  been 
stayed  in  this  case.  In  my  opinion  they  should  have  been.  I 
do  not  wish  to  say  one  word  that  might  in  any  way  prejudioe 
the  case  for  either  party  in  the  suit  which  is  pending  between 
them,  bat  I  think  T  may  go  so  far  as  to  remark  "that  up  to  date 
the  point  at  issue  has  not  been  definitely  decided.  In  the  for- 
mer case  it  mast  be  remembered  that  the  present  appellant  and 
the  present  defendant  were  arrayed  on  the  same  side  as  defen- 
dants, and  that  the  decree  was  passed  in  accordance  with  a 
compromise.  The  right  meaning  of  this  decree  and  its  proper 
scope  are  now  apparently  the  bone  of  contention  between  appel- 
lant and  respondent,  and  until  this  question  is  definitely  settled, 
I  do  not  think  it  ■  would  be  right  to  eject  appellant  from  the 
house  in  which  she  claims  (rightly  or  wrongly)  to  have  a  right 
of  residence,  and  where  she  has  in  fact  been  residing  ever  since 
Sardar  Dyal  Singh's  death,  some  13  years  ago.  The  District 
Judge's  reason  for  rejecting  appellant's  application  has  nothing 
to  do  with  its  merits  and  he  obviously  overlooked  the  change  that 
had  occurred  in  the  relationship  of  the  parties  by  the  institution 
of  the  suit  which  is  now  pending  in  his  Court. 

I  therefore  accept  this  appeal  and  direct  that  the  execution 
of  the  decree  in  the  former  suit  be  stayed  until  the  pending  suit 
has  been  decided.  Respondent  will  pay  the  costs  of  these 
proceedings. 

Appeal  allowed. 


(')  6  N.  W.  P.,  181.  (»)  /.  L.  R.,  VU  All.,  73. 

(3)  I.  L.  B.,  X  All.,  389. 
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No.  131. 

Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr.  Justice  Rattigan. 

!DATTARAM  AND  OTHERS,— (Plaintiffs),— APPELLANTS, 
Versus 
SHIV  RAM  AND  OTHERS,-(Defendants),-RESPONDENTS. 
Civil  Appeal   No.    1198  of    1907. 
Preemption-  Sale  of  agricultural  land  by   the   descendant  of  a   donee- 
Suit  by  the  heirs  of  the  donor  in  -presence  of  other  descendants  of  the   donee- 
Punjab  Pre-emption  Act,  1905,  Section  12  (a). 

Held  that  in  case  of  a  sale  of  agricultural  laud  by  the  descend- 
ant of  a  donee,  the  heirs  of  the  donor  in  the  absence  of  a  claim  by 
other  descendants  of  the  donee  are  entitled  to  claim  pre-emption  under 
Section  12  (a)  of  the  Pre-emption  Act,  1905. 

Further  appeal  from  the  decree  of  S.  Clifford,  Esquire,  Additional 
Divisional  Judge,  Delhi  Division,  dated  21th  June  1907. 

Gullu  Ram,  for  appellants. 

Sundar  Das  and  Miran  Bakhsh,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Rattioan,  J.— The   facts  of   the   case  are    succinctly  stated 
2\st  July  1908.     _  '     fc     q£  the   learned    Divisional   Judge,    and    the 

relationship  of  the  parties   appears   from   the   pedigree     table 
appended  below  :— 
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There  is  110  question  that  Mussammat  Har  Kaur  was 
allowed  by  her  brother,  Mohkam,  to  succeed  to  half  of  the. 
ancestral  holding  on  the  death  of  their  father,  Gobind  Ram. 
There  is  also  no  question  that  when  the  direct  line  of 
Mussammat  Har  Kaur  dies  out,  the  plaintiffs,  who  are  the 
descendants  of  Mohkam,  will  succeed  to  that  part  of  the  property 
which  was  allowed  to  go  to  Mussammat  Har  Kaur.  But 
the  present  claim  for  pre-emption  has  been  dismissed  by 
the  Lower  Appellate  Court  on  the  ground  that  in  that  con- 
tingency plaintiffs  would  not  inherit  this  propeity  within 
the  meaning  of  Section  12  (a)  of  the  Punjab  Pre-emption 
Act,  1905.  The  learned  Judge  holds  that  they  would  suc- 
ceed to  it  in  default  of  male  lineal  descendants  of  Mussam- 
mat Har  Kaur,  not  by  inheritance  but  merely  by  reversion, 
and  that  they  cannot  therefore  claim  to  be  "  persons  who, 
"  but  for  such  sale,  would  be  entitled  to  inherit  the  property 
"  in  the  event  of  his  or  their  decease,  in  order  of  succes- 
"  sion." 

It  has  been  held  by  this  Court  and  we  agree  with  the 
decision,  that  under  this  clause  it  is  open  to  the  more 
remote  heirs  to  sue  for  pre-emption,  if  the  nearer  heirs  de- 
cline or  omit  to  assert  their  rights  {Jang  Bahadar  Khan  v, 
Earam  Khan  Q)  ).  But  in  the  present  case  Mr.  Sundar 
Das  argues  that  inasmuch  as  the  property  passed  from 
Gobind  Ram  to  bis  daughter,  Mussammat  Har  Kaur,  the 
plaintiffs,  who  are  the  descendants  of  Mohkam,  are  in  no 
sense  the  heirs  of  M  ussammat  Har  Kaur  or  of  her  descend- 
•ant,  Ramji  Lai,  the  vendor,  and  that  they  cannot  accord 
ingly  claim  to  inherit  the  property  as  his  heirs.  This  is 
apparently  the  ground  upon  which  the  learned  Divisional 
Judge  has,  with  much  reluctanoe,  dismissed  their  suit. 

In  our  opinion  this  argument  overlooks  the  decision  of 
the  majority  of  the  Full  Bench  in  Lehna  v.  Thakri  (s). 
According  to  that  ruling  and  to  the  principle  therein  laid 
down,  Mussammat  Har  Kaur,  when  she  took  the  property, 
acted,  as  a  mere  conduit  pipe  for  eventually  transferring  it 
to  the  real  heirs,  viz.,  the  male  descendants  of  her  fatlior, 
Gobind  Ram.  So  long  as  she  lived  and  also  so  long  as 
she  had  male  lineal  heirs,  the  male  descendants  of  Gobind  Ram 
would  not  be  able  to  assert  their  tights  to  the  property,  but  the 
latter  are  the  real  heira  to  the  property.     It  still  remains   their 

0)  31  P.  R.,  1908.  (a)  38  P.  R„  180b  F.  B. 
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aucestral  property  and  they  can  object  to  its  alienation.    No  doubt 
tbe:r  r.ght  to  possession  is  postponed,  but  they  are    unquestion. 
ably  under  the  ruling  cited  the  persons  entitled    to   succeed    to 
the  property    in  the  event   of    Ramji  Lai  dying  withoat  heirs, 
who,   under   the  conditions   of   the  original    disposition    of  the 
property,  would  be   able    to    bold   it   as   against   the  plaintiffs. 
These   latter   have   not  troubled  to    aesert    their   rights   in  the 
present  case,  and  we  must  take  it,  therefore,  that  they  have  given 
op   those   rights.     In  the  circumstances   the   next    persons  en- 
titled    to  .nherit    the    property   are   surely  the  plaintiffs    the 
real    heir*   to  it.     To   hold    otherwise   would  be  to  reduce  the 
pr.nc.ple   laid   down    in   the     clause    to    an    absurditv.       The 
property    bein,   still    the    ancestral    property     of    the    pontiffs 
and    they  be.ng   the    persons    entitled   to  succeed    to  it   on  the 
fortune  of   Mussammat    Har    Hour's  direct   male  descendant,, 
•     they  are,    we    thmk,   the   «  persons    entitled     to     inherit     the 
property       in  the   event  of   the    vendor's  death,    in  order  of 
succession.     True,  they  could    not  prefer  a  claim    to    the    pro- 
perty  as   against  any  one  of  Mussammat  Har  Kaur's  descend- 
ants  who  asserted  his  rights. 

But  in  the  absence  of  a  claim  by  any  such  descendant, 
they  are  the  real  heirs,  and  we  have  no  doubt  that  the 
intentioa  of  the  Legislature  was  that  they  should,  in  any 
such  event,  have  the  right  to  claim  pre-emption 
under  Sechon  12  (a)  of  the  Act.  We  might  add  that 
under  H,ndu  Law,  which  is  the  personal  law  of  the  parties,  the 
plamt.ffs,  as  bandhus,  are  relatives  and,  therefore  ulti- 
mate  he.rs  of  the  vendor.  We,  accordingly,  accept  the  appeal 
and  remand  the  case  under  Section  562,  Civil  Procedure 
Code,  to  the  Divisional  Judge  for  decision  on  the  merits 
Court-fee  to  be  refunded.     Costs  to  bo  costs  in  the  cause. 

-     —  Application  allowed. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  and  Mr.  Justice 

Rattigan. 
AHM-ED  SHAH  &  ANOTHEB,-(Pla.nt.ffs)  -APPELLANTS,    j 
Versus  I 

FATEHBIBIANDOTHERS,-(DEF£.DANTs)i_RESp0iNUENTS.  j  Apmlutb  8».. 
Civil  Appeal  No.  1029  of  19'J7.  ' 

Custom-Alienathn-Bamdani  Sayad,  of  tah.il  Talaga.g,  District 
Jhelum-Bequest  by  male  proprietor-  Ancestral  and  acquired  property. 

Found  that  among  Hamdani  Sayads  of  Talagang  talml  in  the  Jheluns 
Eutnct  a  bequest  by  a  male  proprietor  of  hi.  immovable  property  in  valid 
by  cuat«m  so  far  as  it  affects  only  his  .elf-acquired  property. 
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Further    aWeal  from  tU  detree  of  H.  Scott     ftrfjj,    A*** 
Divisional  Judge,  Rawalpindi  Division,  dated  16th  May  1907. 
Fazal-i-Hassain,  for  appellants. 
Ishwar  Das,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 
Sl%  J,.ne  1908.  Cuu,  0.  J-Ordinarily   it  lies  upon    the   part,    asserting 

the  right  to  show  that  by  custom  a   proprietor    can   a  henate  his 
ancestral    property,  and   on  a  person    ^»*  **  ^^ 
that  he   cannot   alienate   acquired   property  -see  Section  61 
Rattigan's  Digest  of  Customary  Law. 

Plaintiffs  have  relied  upon  the  Code  of  Customary  Law  o 
T,  ,  Strict  to  show  that  Karim  Haider  Shah  could  not 
^;Ci  property.  The  parties  are  Hamd.ni  S.yads 
o   Talagang.     The  custom  of  the  Hamdaui   Say  ads  on  the  subject 

r^roftrrso1  wavering  that  no  weight  can 
be  attached  to  it.  ,.,«■*•  + 

property. 

„    r*WiW    Mogul  Phapras  of  Talagang,    Fazal  v. 

H"  *;  Ja  7     Janinahs  of  Jhelum,  S*er  Jang  v.   Mm 

Muhi-nd-drn?),  M^  ^  ,n  bis  favour.     These  judgments 

(HnmdaniSayads)    professed  to  follow. 

It  is  argued  that  as  Talagang  is  inhabited  mainly  by  Awans, 
x.    w      A  ni  S.vads  in  adopting  custom  would  have   adopt- 
er6 I"!      We      -t    go  Jte  as  this,  especially  when 
ed  te'''^2t«otly   professed    to  follow  Jats,  not 
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question  89  Paid  that  acquired  but  not  ancestral  property  could 
be  gifted.  We  hold,  therefore,  that  defendants  have  failed  to 
show  that  the  testator  could  alienate    ancestral  property. 

We  think  that  the  Divisional  Judge  was  right  in  the  way  he 
dealt  with  the  house  built  on  ancestral  land  in  reserving  to 
plaintiffs  the  right  to  acquire  that  house. 

We  dismiss  both  appeals.  Parties  will  bear  their  own  costs 
in  this  case. 

Appeal  dismissed. 

No-  133 

Before  Mr.  Justice  Rattigan  and  Mr.  Justice  Shalt  Din. 
HUKAM   SINGH,— (Plaintiff),— APPELLANT, 

Versus 


BHAGWAN  DEVI  AND  OTHERS,— (Defendants),—  j  AmLUTB  CO- 

RESPONDENTS. ) 

Civil  Appeal  No.  113  of  1905. 

Custom— Inheritance—  Widow's     right     of    inheritance— Life    estate   or  f  \ 
\l    maintenance — Khatri  Sodh is  of  Feroeepore  District.  I  j 

Found  that  the  plaintiff  upon  whom  the  ojius  rested  had  failed  to  prove 
a  special  custom  whereby  among  Jagirdar  Khatri  Sodhis  ofFerozepore 
District  a  widow  of  a  deceased  proprietor  was  entitled  merely  to  maintenance 
and  not  to  a  life  estate  in  the  landed  property  of  her  deceased  husband. 

First  appeal  j 'rum  the  decree  of  Mirza  Zaffar  Ali,  Sub-Judge,  1st 
class,  Ferozepore,  dated  28th  October  1904. 

Ishwar  Das  and  Browue,  for  appellant. 
Kanshi  Ram  and  Dwarka  Das,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Rattigan,  J. -The  history  of  this  litigation,  the  facts  of  Uh  July  1907 
the  case  and  the  Tarious  points  upon  which  the  parties  were 
at  issue  in  the  Lower  Court  are  folly  set  oat  in  the 
judgment  of  the  Sub-Judge,  1st  cIrbs,  and  need  not  be  here 
recapitulated  as  the  one  and  only  qu-stion  before  us  on 
this  appeal  is  whether  plaintiff,  Rai  Baliadur  Sodhi  HulcRm 
Singh,  has  succeeded  in  proving  that,  by  a  sperial  cus'om 
obtaining  among  munbets  of  the  family  to  which  the 
parties  belong,  the  widow  of  a  deceased  proprietor  is  entitle! 
merely  to  maintenance  and  not  to  a  life  estate  in  the  property 
of    her    deceased    hnsbaDd.     This    property    consists   almost 
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entirely  of  land,  and  it  was  upon  the  assumption  that  it 
was  land  and  land  only  that  the  appeal  was  argued  before 
us.  The  Sub-Judge  discussed  this  question  with  great  care 
and  arrived  at  the  conclusion  that  plaintiff  had  failed  to 
establish  the  special  custom  which  he  alleged  to  obtain  in 
the  family.  This  finding  has  been  vigorously  contested  by 
Mr.  Ishwar  Das,  and  we  have  had  the  advantage  of  having 
the  question  very  ably  and  elaborately  argued  by  him  and 
by  Mr.  Dwarka  Das,  and  we  take  this  opportunity  of  ex- 
pressing our  in  debtedness  to  these  gentlemen  for  the  assistance 
which  they  have  given  us  in  deciding   the    case. 

The  parties  are  by  caste  Sodbis  of  the  Ferozepore 
District  and  they  belong  to  a  well  known  nnd  influential 
family  of  Jagirdars.  It  iB  thus  quite  possible  that  a  family 
of  this  kind  should  have  tas  Mr.  Ishwar  Das  contends) 
fipecial  customs  of  their  own,  different  in  essential  particulars 
from  the  customs  prevailing  among  less  influential  and  less 
wealthy  members  of  the  Sodhi  caste.  But  obviously  the 
onus  probandi  of  establishing  a  custom  which  is  at  variance 
alike  with  the  personal  law  of  the  parties  (*.  e.,  Hindu  Law) 
and  with  the  usual  rule  obtaining  among  agricultural  tribes, 
must  rest  upon  plaintiff  who  sets  up  this  special  custom, 
and  we  have  to  see  whether  he  has  succeeded  in  disc  Ing  nf 
this  onus. 

For  a  proper  understanding  of  his  counsel's  arguments 
upon  this  point,  it  is  necessary  to  supplement  in  some 
particulars  the  genealogical  table  given  by  the  Sub-Judge 
in  his  judgment,  and  we  accordingly  subjoin  a  table  which 
supplies    the   necessary   particulars  : — 


to*.  1908. 
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The  property  now  in  suit  belonged  to  Mul  Singh,  sin 
of  Kishen  Singh,  who  died  childless  in  September  1897,  and 
the  present  dispute  is  as  to  whether  his  widow,  Mussammat 
Bhagwan  Devi,  the  real  defendant  in  the  case,  is  entitled 
to  retain  that  property  upon  the  usual  widow's  life  estate, 
or  whether  she  can  claim  merely  to  be  maintained  thereout, 
the  property  descending  to  the  collaterals  of  her  late  husband, 
of  whom  plaintiff  is  one.  Iu  suppart  of  his  contention  that 
by  the  custom  specially  obtaining  in  this  family  the  widow 
is  entitled  to  maintenance  only  and  not  to  a  life  estate, 
Mr.  Ishwar   Das   relied  upon  :— 

(a)  Statements  to  that  effect  made  at  various  times  by 
the  male  menders  of  the  family  ;  (6)  certain  alleged  instances 
in  this  family  of  widows  receiving  maintenance  only  ;  (c)  instances 
in  other  Sodhi  families  of  the  Ferozepore  District;  and 
(d)  the  provisions  of  the  Biwaj-i-am.  We  will  deal  with 
these  seriatim. 

(a)  Unquestionably  the  male  members  of  the  family 
have  on  various  occasions  asserted  that  by  the  custom  of  their 
family  widows  are  entitled  merely  to  maintenance  (see,  foi 
example,  the  jawab  dawa  printed  at  page  7  of  the  supplementary 
paper  book  (hereinafter  referred  to  as  book  B)  ;  the  statement 
of  Sodhi  Kartar  Singh  at  page  10  of  the  same  ;  and  the 
statements  made  in  1886,  in  the  case  of  Sodhi  Bhagwan  Singh 
v.  Mussammat  Soma  Kaur,  by  Ragunatb  Singh,  Man  Singh, 
Rajindar  Singh,  Inder  Singh  and  Bishen  Singh  (pages  12, 
13  14  15  and  23  of  the  same)  ;  the  statement  of  Ajit  Singh,i 
dated  17th  July  1898  (page  22  of  the  same)  ;  and  the! 
statements  in  this  case  of  Ruddar  Singh,  Hira  Siugh  and 
Balwant  Singh  (pages  107,  108  and  112  of  the  original 
paper  book  (hereinafter  referred  to  as  book  A)).  Except; 
as  regards  their  latter  statements,  Mr.  Dwarka  Das  contended 
that  these  statements  were  inadmissible  in  evidence.  We| 
are  not  inclined  to  accept  this  contention,  but  we  do  not 
feel  called  upon  to  decide  the  point  as  we  are  clearly  of 
opinion  that  the  statements  in  question  are  worthless.  They 
were  obviously  made  in  the  interests  of  the  persons  making 
them  •  they  are  (as  we  shall  presently  show)  inconsistent 
•with  the  actual  practices  prevailing  in  the  family  ;  and  in 
the  litigation  of  1886  they  were  discredited  by  the  Divisional 
Judge  on  the  ground  that  they  were  made  in  the  interest 
of  the  male  and  to  the  prejudice  of  the  female  member; 
of    the    family   (see    the  judgment    of    the    Divisional  Judge 
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dated  19th  July  1886,  in  the  case  above  mentioned).  Lapse 
of  time  has  certainly  not  enhanced  the  value  of  these 
statements,  while  the  statements  to  the  same  effect  made 
in  this  case  by  Balwant  Singh,  Ruddar  Singh,  Raganath 
Singh  and  Inder  Singh  are  obnoxious  to  the  same  objection 
that  they  are  obviously  self-interested.  These  persons  have 
not  joined  plaintiff  in  the  lauuehing  of  this  suit  and  doubt- 
less  they  have  reasan  of  their  own  for  standing  aside,  but 
they  are  clearly  interested  in  depriviug  Mussammat  Bhac;wan 
Devi  of  her  life  estate.  Balwant  Singh  admits  candidly 
that  he  his  no  certain  knowledge  of  the  customs  of  the 
family  in  this  particular,  and  Raddar^;. Singh  bases  his 
exposition  of  thesa  customs  upon  certain  instances  which  in 
no  way  justify  his  conclusions.  Moreover,  as  against  these 
self-interested  statements  we  have  the  statements  to  the  exact 
contrary  made  by  Sodhi  Kartar  Singh,  Sodhi  Ram  Singh 
(plaintiff's  own  father)  and  other  male  members  of  the 
family  in  the  cases  connected  with  the  succession  of  the 
widows  of  Sodhi  Jawala  Singh  (see,  e.  </.,  the  plaint  filed  io 
the  case  of  Sodhi  Bhagwan  Singh  v.  Mussammat  Har  Kaur, 
dated  10th  July  1883,  and  the  statement  made  by  Sodhi 
Kartar  Singh  before  the  Commissioner  of  Lahore  on  the 
1st  June  1871,  paper  book  A,  page  129).  Of  course  if  these 
various  statements  relied  upon  by  Mr.  Ishwar  Das  had 
been  adverse  to  the  interests  of  the  persons  making  them 
(as  were  the  statements  last  above  referred  to),  they  would 
have  been  entitled  to  every  consideration.  But  so  far  from 
this  being  the  ca>e,  they  were  made  obviously  in  the  interests 
of  the  male  members  of  the  family  and  to  the  prejudice 
of  the  weaker  and  less  protected  members  of  that  family. 
As  such  they  cannot,  in  onr  opinion,  carry  any  weight, 
especially  in  a  cise  where  the  contest  is  practically  one 
between  the  male  members  on  the  one  side  (for  practically 
that  is  here  the  case)  and  a  woman  fighting  for  her  rights 
on  the  other  side.  Under  these  circumstances  we  think  we 
are  justified  in  ignoring  these  statements  and  in  holding 
that  the  point  at  issae  must  be  decided  by  reference  rather 
to  the  actual  custom  proved  to  prevail  in  this  family  than 
to  the  self-interested  statements  as  to  the  nature  of  that 
custom  made  from  time  to  time  by  the  male  members  of 
that   family. 

(I)  The   real    question    then   is  whether  the   alleged  special 
custom   has   baan   established    by    the   evidence  on    the   record. 
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Mr.  Ishwar  Das  argues  that  it  has,  and  relies  upon  the 
following  as  well-established  instances  of  widows  receiving 
maintenance  merely  aDd  not  a  life  interest  in  their  deceased 
husbands'  properties  : — 
(»')  The  case  of  Mussammat  Prem  Kaur,  widow  of  Mokand 
Singh,  son  of  Bidar  Singh. 
In  support  of  this  instance  reference  is  made  to  the 
letter  of  Samand  Singh  (book  B,  page  5,  line  20) ;  and  the 
evidenoe  of  Rajindar  Singh  (page  1-1,  ibid),  Ruddar  Singh 
(page  107,  book  A),  Kirpal  Singh  (page  110,  ibid),  and  to 
the  document  printed  at  page  45  of  book  B.  The  last 
mentioned  document  is  relied  upon  by  Mr.  Ishwar  Das  for 
various  purposes,  and  we  may  therefore  at  once  dispose  of 
it.  It  purports  to  be  a  copy  of  the  original,  bat  it  is  not 
certified  or  authenticated,  and  it  was  apparently  produced 
during  the  litigation  of  1859  by  the  arbitrators  appointed 
in  that  case.  We  are  entirely  in  the  dark  as  to  how  this 
copy  was  made  or  obtained,  and  though  it  was  seemingly 
attached  to  the  file  of  the  case  then  pending,  we  think 
it  would  be  unsafe  to  accept  it  as  it  stands  as  a  true 
copy  of  the  original.  But  even  if  we  did  so  accept  it,  it 
would  not  be  of  a  conclusive  character  as  we  have  no 
knowledge  of  the  nature  of  the  inquiry  of  which  it  purports 
to  be  the  record,  and  it  is  perhaps  not  saying  too  much 
to  assert  that  an  investigation  into  custom  made  by  a 
Tahsildar  in  the  year  1816  was  presumably  not  of  that 
thorough  and  searching  character  which  would  satisfy  the 
Courts  to-day.  But  leaving  this  question  aside,  we  do  not 
consider  that  this  instance  has  been  established.  There  is 
no  evidence  that  Mokand  Singh  possessed  any  landed  pro- 
perty ;  his  brother,  Mahan  Singh  (father  of  Beant  Singh) 
certainly  bad  no  such  property  (see  the  evidence  of  Ruddar 
Singh,  book  A,  page  107),  and  it  is  highly  improbable 
therefore  that  Mokand  Singh  possessed  any  such.  If,  therefore, 
as  seems  likely,  he  left  merely  a  jagir  income,  his  widow 
would  naturally  not  receive  a  share  of  that  income  but  would 
receive  merely  a  maintenance  allowance  therefrom.  This  so 
called  instance  is  for  this  reason  inconclusive  when  we  are  dealing 
(as    here)    with  the   question   of  succession  to  landed  property. 

(it)  The    case     of  Mussammat   As   Kaur,   widoiv   of  Beant 
Singh,   son  of  Mahan   Singh. 

Ruddar     Singh     and   Kirpal    Singh   (pages    107   and   110 
of  book  A)     speak    to  this  instance,  but  her.'     ngain     there 
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is  no  evidence  that  Maban  Singh  left  his  son,  Beant  Singh, 
any  landed  property.  On  the  contrary,  Rnddar  Singh 
definitely  asserts  that  he  (Mahan  Singh)  was  possessed  of 
no  land  and  that  he  left  merely  a  jagir  income  and  a 
honse.  Naturally  Beant  Singh's  widow  would  receive  no 
share  of  the  jagir.  Mr.  Ishwar  Das  was  compelled  to 
admit  that  qua  jagir  income  a  widow  could  under  no  cir- 
cumstances be  entitled  to  more  than  maintenance,  bnt  it  is  a 
significant  fact  that  the  widow  was  allowed  to  retain  the 
house  for  her  life.  At  best,  therefore,  this  instance  is  a!»o 
inconclusive. 

(Hi)  The    case   of  Mussammat  Oulab  Kaur,  widow  of  Partab 
Singh,  son  of  Jagat  Singh. 

As  regards  this  instance  we  were  referred  to  the  state- 
ments of  Man  Singh  (book  B,  page  13),  Indar  Singh 
(book  B,  page  15),  and  Kartar  Singh  (book  B,  page  9)  ; 
the  Eucaj-i-am  (book  B,  page  6)  ;  and  the  evidence  of 
Ruddar  Singh  (book  A,  page  107)  and  of  Ragnnath  Siugh 
(book   B,  page    12). 

But  it  is  in  evidence  that  Partab  Singh  (the  husband 
of  Mussammat  Gulab  Kaur)  predeceased  his  father,  Jagat 
Singh  (see  the  statement  of  Sodhi  Kartar  Singh,  book  B 
page  11,  line  32),  and  consequently  it  fa  not  surprising 
that  Mussammat  Gulab  Kaur  did  not  receive  a  share  of 
the  estate,  as  she  would  certainly  not  be  regarded  as  an 
heir  to  her  father-in-law,  especially  in  the  presence  of  the 
latter's  other  scop,  Man  Singh,  Khazan  Singh  and  Cttam 
Singh.  The  extraordinary  thing  is  that  this  lady  actually 
ened  Man  Singh,  her  deceased  husband's  brother,  and  secured 
a  decree  against  him  for  maintenance  (see  book  B,  page  10, 
line  22).  Tins  instance  is,  therefore,  not  in  point,  though 
incidentally  it  shows  the  independence  of  the  ladios  of  the 
family. 

(iv)   The    case  of  Mussammat' Khem  Kaur,  widow  of  Earam 
Singh,  son  of   Bhagat    Singh. 

Hero  again  we  were  referred  to  the  Riwaj-i  am  and 
the  statements  of  Indar  Singh,  Kartar  Singh,  Ragnnath 
Singh  and  Ruddar  Singh,  but  in  this  case  as  in  the  last 
we  have  it  proved  that  the  woman's  husband  died  in  the 
lifetime  of  his    father   (see   page    11,   book    B,  lines   29,   30). 
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As  Karam  Singh's  father,  Bhagat  Singh,  at  his  death  left 
two  other  sons,  it  would  have  been  surprising  if  Karam 
Singh's  widow  had  been  able  to  establish  her  right  to 
succeed  to  a  share  in  her  father  in-law's  property.  She 
was  presumably  quito  content  under  these  circumstances 
with  the  allowance  of  tis.  5  per  mensem  which  she  was 
fortunate  enough  to  secure  from  her  deceased  husband's 
brothers. 

(v)  The   case   of   Mussammats   Budhan    and  Bhani,  widows 
of   Jaswant    Singh,   son   of  Man  Singh. 

In  this  case  agaiu  the  husband  died  in  the  lifetime 
of  his  father,  but  the  instance  is  one  of  some  significance. 
Balwant  Siogh,  the  brother  of  Jaswant  Singb,  deposes  as 
follows  : — 

"  Jaswant  Singh  was  my  brother.  He  died  in  his 
"  father's  lifetime.  My  father  had  executed  a  deed  of 
"  gift  of  land  in  his  favour,  but  it  was  not  given  effect  to 
"  because  he  died  about  9  months  after  the  date  of  the 
"deed.  He  left  two  widows,  Mussammats  Budhan  and  Bhani. 
"  They  are  living.  They  receive  Rs.  200  annually  each  and 
"20  glmmaons  of  land  are  also  given  to  b'th.  The  main- 
"  tenance  was  fixed  by  my  father  and  he  took  an  agreement 
"from  them  that  they  would  not  claim  anything  more.  I 
"  produce  the  agreement  which  is  dated  20th  April  1886. 
"  In  cross-examination  he  added,  Jaswant  Singh's  widows 
"  reside  in  the  same  house  in  which  they  did  during  his 
J'  lifetime.  The  land  which  Jaswant  Singh  held  on  mortgage 
"  was    made   over   to    his   widows  "  (book  A,  page  112). 

This  instance,  so  far  from  helping  plaintiff,  seems  to 
us  to  afford  strong  evidenco  against  the  existence  of  the 
alleged  custom.  Jaswant  Singh  died  in  his  father's  lifetime 
and  yet  the  latter  felt  it  necessary  to  bind  the  deceased's 
widows  down  by  an  agreement  to  be  content  with  a  main- 
tenance allowance,  and  in  that  allowance  was  comprised  the 
house  in  which  Jaswant  Singh  resided  and  the  lands  which 
he  held  in  mortgage.  Why  was  it  necessary  to  secure 
this  agreement  if  by  the  custom  of  the  family  a  widow  was 
at  best  entitled  merely  to  maintenance  ?  And,  be  it  remem- 
bered,  this  agreement  was  taken  from  ladies  whose  husband 
had  predeceased  bis  father  and  whose  position  was  therefore 
infinitely  less  strong  than  that  of  a  lady  whose  husband  had 
succeeded    to    his    father's    estate    and   died  thereafter.     That 
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under  the  circumstances  the  ladies  succeeded  in  securing  a 
money  allowance  as  well  as  the  house  and  mortgaged  lands  is 
evidence  of  the  extraordimuy  rights  accorded  to  widows  in 
this  family,  and  as  an  instance,  this  case  would  (a-  we  have 
remarked)  seem  to  help  the  defendants  far  more  than  it  does 
the  plaintiff. 

(i'O  The  case  of  Mussammat  Jiwni,  widow  of  Ranjit  Singh, 
son  of  the  said  Man  Singh. 
In  this  case  too  the  evidence  of  Balwant  Singh,  the 
brother  of  Raujit  Singh,  is  fatal  to  the  plaintiff.  That  person 
admits  that  he  and  Ranjit  Singh  (who  was  only  19  years 
old  when  he  died)  were  joint  in  estate  and  that  their  estate 
was  in  charge  of  the  Court  of  Wards.  He  adds  :  "  When 
"  Ranjit  Singh  died,  I  was  still  in  charge  of  the  Court  of 
"  "Wards  and  the  Deputy  Commissioner  decided,  with  the 
«'  sanction  of  the  Financial  Commissioner,  that  Ranjit  Singh's 
"  widow  should  get  the  annual  allowance  of  Rs.  200.  As 
"  Balwant  Singh  was  joint  with  his  dead  brother,  he  naturally 
« succeeded  bv  right  of  Bnxvivorship  to  the  whole  of  the 
•< joint  estate,  and  it  is  idle  therefore  to  refer  to  this  case 
»  as  an  instance  of  the  widow  receiving  maintenance  only, 
«  more  especially  as  it  was  scarcely  likely  that  the  widow 
»  would  care  to  embark  on  litigation  against  the  Court  of 
•'  Wards.  Mr.  Ishwar  Das,  in  his  reply  to  the  arguments  of 
••Mr.  Dwarka  Das,  practically  admitted  that  this  so-called 
"instance  did  not  help  the  plaintiff. 

(r«7)  Tlte  case  of  the  widow  of  Mohan  Singh,  son  of  Bidar  ^ 
Singh. 
This  case  is  dealt  with  at  pages  1-5  of  book  B.  It  is 
not  a  case  of  a  widow  claiming  against  collaterals,  but  of 
a  mother  claiming  as  against  her  sons.  It  appears  that  Mahan 
Singh  and  his  sons  separated  during  the  former's  lifetime 
and  that  on  Mahan  Singh's  death,  his  widow  took  possession 
of  the  share  which  had  been  retained  by  her  husband. 
Subsequently  litigation  ensued  in  the  Patiala  Courts,  and 
it  was  held  that  the  share  taken  possession  of  by  Mahan 
Singh's  widow  was  in  excess  of  her  reasonable  requwements, 
and  that  consequently  the  lady  must  be  content  w.th  an 
allowance  of  merely  Rs.  300  per  annum.  We  cannot  see 
how  this  case  is  in  any  way  in  point.  The  dtspote  was 
between  a  mother  and  her  sons,  and  it  seems  to  ns  otmous  that, 
in  presence   of   the     latter,     the    mother    could    not   possibly 
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claim   to  be  heir  to  the  property  left  by  her  deceased  husband, 

even  though  the    latter   had  separated  from  his  sons.     Despite 

this    severance   tbey   were   still    his   heirs  in   preference  to  his 

widow  and   after   his   death,    his  share  would  descend  to   them 

!   and   not   to  her.     The     instance   is    wholly    irrelevant   to  the 

question   now    before   us  and  needs  no  further  discussion.     The 

ab  ve   are  the  instances  in  the   family   itself   upon   which  Mr. 

Ishwar   Das  relies.     As     we    have   shown,   not    one    of  these 

instances     lends    support   to   the  appellant's  contention.     We 

now  proceed  to  deal   with  instances   in   other  Sodhi  families. 

(c)  The  first   instance   is   that  of  Mussammat  Nandi.     For 

this    so-called     instance   we  have   merely   a   vague   statement 

made    by   fcodhi^Bishen    Singh    at    page    114   of    piinted  book 

A.     No   details   whatever   are   given,   and  Mr.  Ishwar  Das  was 

compelled    to  admit   that    no    weight   could  be  attached  to  this 

part  of  the   witness'  evidence.  » 

The   next    instance   is   that  of  i\ Mussammat  Nand  Eaur. 

As   regards  this  instance   we   have  (1)    (printed  book  B,  page 

13)  a  vague  statement  by  Sodhi  Man  Singh  (made  in  1886) 
to  the  effect  that  "  a  case  relating  to  Anandpnr  was  fooght 
"  in  1846.  In  that  case  too  maintenance  was  fixed  "  ;  (2)  a 
■imilar,  but  rather  more  detailed,  statement  by  Sodhi 
Rajiudar  Singh,    in  the   same  litigation  (printed  book  B,  page 

14)  ;  and  (3)  the  copy  of  the  report  made  by  the  Tahsildar 
in  1846  which  is  printed  at  page  45  of  the  printed  book 
B.  Practically   this    so-called     instance   depends  upon  the  said 

copy,  and  as  we  have  already  remarked,  that  copy  is  not 
certified  or  authenticated.  In  addition  to  this  objection  we 
are  in  the  dark  as  to  the  nature  and  scope  of  the  inquiry 
made  by  the  Tahsildar  in  1846,  and  at  best  the  statements 
then  alleged  to  have  been  made  by  the  ancestors  of  the 
paities  were  statements  made  in  their  own  interests,  and  as 
such,  Daturally  not  entitled  to  much  weight. 

The  last  instance  referred  to  by  Mr.  Ishwar  Das  is  that 
of  Mussammats  Thakri  and  Bhacj  Bhari  (printed  book  B,  pages 
18,  19).  This  is  at  best  a  most  inconclusive  instance.  A 
suit  was  brought,  by  one  Sodhi  Waryam  Singh  against  three 
widows,  Mussammats  Thakri,  Bhag  Bhari  and  Harnara  Kaur. 
The  two  former  entered  into  a  compromise  with  the  plaintiff, 
the  terms  of  which  are  set  out  at  page  18  of  book  B.  The 
third  widow,  however,  contented  the  claim  and  the  case 
was  earned  up  to  this  Court.  The  facts  aro  fully  set  out 
iu  the  judgment  which  was    delivered  ou  thj  31st  July  1901. 
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The  result  of  this  caso  was  a  moral  victory  for  Mnssammat 
Harnam  Kanr,  for  though  it  was  held  that  she  was  Dot 
entitled  to  claim  partition  of  the  estate  it  was  admitted  that 
she  had  a  right  to  retain  possession  of  her  husband's  share 
therein  for  life.  Such,  then,  are  the  instances  upon  which  the 
appellant  relies  and  it  is  hardly  too  much  to  say  that  the 
result  of  a  critic il  examination  of  these  instances  is  that  so 
far  from  establishing  the  contention  put  forward  on  behalf 
of  appellant,  they  tend  (if  anything)  to  support  the  case  for 
the   respondent. 

(d)  To  turn  now  to  the  Btwaj-i-am.  The  material 
portion  of  this  document  is  printed  at  page  6  of  book  B 
and  is  to  the  following  effect  :  — 

Tho  question  put  to  the  people  of  the  Sodhi  caste  in 
tahsil  Mnktasar,  Ferozepore  District,  was  :  "  What  are  the 
"  rights  of  the  widow  or  widows  of  a  sooless  proprietor  in 
"  regard  to  the  acquisition  of  his  property  after  his  death  ?" 
Tbe  answer  was  :  "There  me  different  customs  on  the  above 
"  point.  At  some  places  widows  were  given  maintenance  and 
"  at  some  places  they  remained  for  their  lives  in  possession  of 
"  the    property  left  by   their  husbands" 

In  the  last  column  instances  are  given  in  support  of  this 
statement,  and  as  instances  in  support  of  the  first  psrt  of 
the  statement,  reference  is  made  to  the  cases  of  Mussammats 
Prem  Kanr,  Gnlab  Kaur,  and  Khem  Kaur.  These  are  the 
instances  with  which  we  have  already  dealt  above,  and  it  is 
evident  from  what  we  have  remarked  concerning  them  that 
they  cannot  support  the  statement  that  widows  in  this  family 
receive  maintenance  only.  And  as  regards  the  statement 
made  in  tho  Riiraj-i-ara,  which  was  prepared  in  1872,  it  is  to 
say  the  least  remarkable  that  no  reference  whatever  is 
therein  made  to  the  widows  of  Sodhi  Jawala  Singh  who  died 
about  1869.  Those  two  ladies,  Mussammats  Har  Kaur  and 
Jai  Kanr,  admittedly  succeeded  to  their  deceased  husband's 
estate  and  were  in  possession  thereof  in  1871-72,  upon  the 
usual  widow's  tenure.  As  we  shall  presently  point  ont,  this 
instance  is  unquestionably  the  strongest  and  best  authen- 
ticated one  in  the  family  and  the  omission  to  refer  to  it 
iu  the  Biwaj-i-am  greatly  detracts  from  any  value  which 
might  otherwise  attach  to  that  document,  if  the  instances 
cited  in  support  of  the  "  maintenance  "  rule  were 
per  se  sustainable.  In  point  of  fact,  however,  those  instances 
do  not  support  that  rale,  and  consequently  the  document 
does    not  in   any  appreciable   degree   help   the  appellant. 
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The  mm  probandi  being  on  plaintiff  and  he  having 
failed  to  establish  bis  contention  that  a  special  custom 
obtains  in  this  family  whereby  widows  are  entitled  merely 
to  maintenance,  we  might  content  ourselves  with  dismissing 
the  claim  on  this  ground.  The  qaestion  involved,  however 
is  one  of  some  importance  and  in  order  to  strengthen  the 
conclusions  at  which  we  have  arrived  wo  may  "profitably 
refer  to  the  evidence  adduced  by  Musammit  Bhagwan  Davi 
in  favour   of  her   counter-allegations. 

Undonbtedly  the    strongest  piece  of  evidence  in  her  favour 
consists  m  the   succession  to  Sodhi  Jawala  Singh.     That  person 
died     in     1869     and    upon      his     death,    Sodhi    Kartar   Singh 
(plaintiff's   uncle)    reported    to   the    Revenue   officials  that   the 
deceased's     heirs     were     his    widows,    MnS8amraat   Har   K,nr 
and  Jai  Eaur.     Mutation  was  accordingly  effected  in  the  names 
of     these     ladies  and   they   entered     into   possession    upon    the 
usual    life   estate  enjoyed    by    widows.     Apparently  they   very 
soon    began  to   alienate   parts  of    the   property  and  suits    were 
from   time   to   time    brought   by  the  deceased's   collaterals   for 
the     purpose    of   obtaining   declaratory   decrees    to   the   effect 
that   the    widows'  alienations  would  not  affect  their  reversionary 
rights      In    these   suits   in  which    plaintiff's  father    and    other 
collaterals    were     parties,    it  was    admitted   that   the   widows 
were    in    possession    of   the   property   for  their    lifetime.     Later 
on,    probably  owing   to  the  ladies'  mismanagement  of  the  estate 
the     property     was     taken    by  the   Court  of   Wards   into    its 
custody,    and     in     1876     part    of   the   property  was  leased  by 
the   Court,    on   behalf   of  the    widows,    to    the   collaterals  who 
by    accepting   these   leases    tacitly   admitted    the   rights   of  the 
widows.     This    then    is   a    very    strong    instance    in    favour   of 
the     contention     that   widows  in   this   family  succeed    on    the 
death     of    their     husbands,  to    a    life    estate  in    the  property 
and   as  against   it  we   have  not  one  single  instance  of  a  widow" 
having  been   given    maintenance   only,  the  instances  cited    by 
plaintiff    being    explainable   on  grounds  already  set  forth  above 
Another  instance  in  this    family  which  snpports  the  defendant 
Mussammat    Bh»gwan    Devi's  position    is    that   of  Mussammat 
Ganga     Devi,    widow    of  Kabul   Singh.     Sodhi    Bishen    Sin^h 
(plaintiff's    witness    and    the   hading   member    of   the    family) 
admits     that     Mussammat    Ganga   Devi    •'  at   first   received   a 
share     in     the   property  "    left    by    her    late    husband,    though 
he    adds    that     subsequently     she    received   maintenance  only 
(see     page    114     A).     This     evidence     is   not   quite   accurate 


Nov.  1908.  ]  CIVIL  JUDGMENTS-No.  133.  607 

What  really  happened  was  that  on  Kabul  Singh's  death 
hie  widow  obtained  possession  of  the  whole  of  his  share 
in  the  property  which  he  had  held  jointly  with  his  two 
brothers,  Sodhi  Bishen  Singh  and  Sodhi  Autar  Singh.  Some- 
time thereafter  the  two  latter  sued  the  lady  for  possession 
and  during  the  pendency  of  the  oase  and  after  a  mass  of 
evidence  had  been  recorded,  the  dispute  (as  so  often  happens 
in  cases  where  collaterals  sue  the  female  members  of  the 
family)  terminated  in  a  compromise,  the  terms  of  which  are 
set  out  at  page  20  of  book  B.  The  importance  of  this  case, 
however,  lies  in  the  fact  that  on  Kabul  Singh's  death,  his 
widow  obtained  possession  of  his  property,  and  she  could 
hardly  have  dared  to  put  forward  a  claim  thereto  had  the 
custom  of  the  family  been  such  as  plaintiff  alleges.  That 
the  lady  was  subsequently  induced  by  cajolery  or  forced  by 
compulsion  to  come  to  a  settlement  with  the  plaintiffs  is  not 
surprising  and  in  no  way  lends  colour  to  the  contention  advanced 
by  the  plaintiff  in  the  present  case,.  The  other  instances  cited 
by  defendants  are  as  follows  : — ■ 
(a)  The  case  of  Mussammat  Sahib  Kaur,  widow  of  Kesar  Singh. 
It  appears  that  Kesar  Singh  died  in  the  lifetime 
of  his  father  Man  Singh,  and  that  on  the  death  of  Man 
Singh,  the  hitter's  widow  Mnssammat  Ram  Kaur  and  Kesar 
Singh's  widow  Mnssammat  Sahib  Kaur,  took  possession  of 
the  estate.  The  name  of  Mussammat  Ram  Kaur  was  alone 
entered  in  the  revenue  papers,  and,  consequently,  on  the  death 
of  Mussammat  Ram  Kaur,  Mnssammat  Sahib  Kaur  felt 
compelled  to  bring  a  snit  to  recover  possession  of  the  property 
from  the  defendant,  Khushal  Singh,  who  had  taken  possession 
thereof  as  an  alleged  adopted  son  of  Man  Singh.  The  Court 
of  first  instance  dismissed  the  snit  on  the  ground  that  it  was 
not  proved  that  plaintiff  or  her  husband  had  ever  been  in 
possession  of  tho  property,  her  husband  having  died  before  his 
father.  On  appeal  the  Commissioner  (Mr.  Brandreth)  found 
that  on  the  death  "  of  Man  Singh  both  his  widow  and  Kesar 
"  Sinerh's  widow  succeeded  jointly  to  the  estate  and  have  been 
"  recognised  by  the  family  and  understood  by  them  to  be 
"  holding  and  occupying  jointly  up  to  the  present  time," 
bat  he  nevertheless  rejected  the  appeal  on  tho  ground  that 
"  such  a  joint  possession,  even  though  it  has  continued  for 
"  40  years,  cannot  be  held  in  oar  Courts  to  create  a  right," 
(see  judgment  dated  2nd  August  1873).  Mussammat  Sahib  Kaur 
thereupon  preferred  a  further  appeal  to  this  Court  and 
eventually  won   her  case,   the    Court   holding    that  upon   the 
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findings  of  tho  Lower  Courts  the  widow  had  established  the 
fact  of  her  possession  and  that  such  possession  should  not 
have  been  disturbed,  and  that  for  tho  time  of  her  life 
the  widow  was  entitled  to  proprietary  possession  of  the  land  in 
suit  (order  dated    24th    March    1874). 

(b)  The  case  of  Mussammat  Sama  (or  Sawan)  Kaur,  widow 
of  Bhola  Singh. 
This  was  rather  a  peculiar  case.  Ono  Bhola  Singh 
died,  leaving  a  son  and  a  widow.  The  son  succeeded 
to  the  property,  but  died  shortly  afterwards,  whereupon  his 
mother  (Mussammat  Sama  Kaur)  took  possession  of  the 
property.  A  suit  to  dispossess  her  was  brought  by  Bhola 
Singh's  brother,  Bhagwan  Singh  (W.  D.  1),  and  it  was  in 
that  suit  that  the  various  defendants  disposed  to  tho  effect 
that  by  the  custom  of  the  Sodhia  of  this  district  a  widow 
was  entitled  merely  to  maintenance.  The  Divisional  Judge 
disbelieved  this  evidence  (judgment  dated  ISth  July  1886), 
and  held  that  the  defendant  was  entitled  to  the  property 
for  life,  and  with  this  decision  the  Chief  Court  refused  to 
interfere.  This  case  was  throughout  fought  on  the  assumption 
that  a  mother  was  by  custom  in  the  same  position  as  a 
widow,  and  it  is  therefore  a  relevant  instance  in  the  present 
suit. 

(c)  The  case  of  Mussammat  Bar  nam  Kaur,  widow  of 
Sodhi  Babu  Singh  of  Chogaivan. 

The  facts  of  this  case  were  briefly  these  : — There 
were  three  brothers,  Sodbi  VVariyam  Singh,  Sodhi  Jiwan 
Singh  and  Sodhi  Basanda  Singh.  Sodhi  Babu  Singh  was 
the  son  of  one  of  the  two  last  mentioned.  Sodhia  Jiwan 
Singh,  Basawa  Singh  and  Babu  Singh  having  died,  mutation 
of  names  was  effected  in  the  names  of  their  respective 
widows,  Mussammat  Thakri,  Bhag  Bhari  and  Harnam  Kaur. 
Several  years  thereafter  Mussammat  Harnam  Kaur  applied 
to  the  revenue  authorities  for  partition  of  the  joint  estate, 
and  it  was  then  and  then  only  that  Wariyam  Singh,  the 
surviving  brother  of  Jiwan  Singh  and  Basawa  Singh,  brought 
a  suit  for  a  declaration  to  the  effect  that  Mussammat  Harnam 
Kaur  was  not  entitled  to  claim  partition.  As  the  suit 
proceeded,  its  nature  was  changed,  and  the  further  question 
arose  whether  by  custom  of  the  Sodhis  widows  were  entitled 
to  maintenance  only  or  to  possession  of  their  husband's  estates. 
In  this  suit  Mussammats  Bhag  Bhari  and  Thakri  were  im- 
pleaded as  co-defendants   but   (as  mentioned  in  an  earlier  part 
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o     tb,s  judgment)   they   entered   into  a  compromise   with   the 
p  «.t.ft   and   left   Massammat    Harnam    Kaur  to   contest  the 
c  a.m.     The     District    Judge   after   an  elaborate  inquiry    into 
the    custom  of   the  Sodhis,  held  that  the  defendant   Mussammat 
Harnam     Kaur    was     entitled     to  succeed  to     her    husband'* 
land,    but    that     she    was    not     entitled     to   claim     a   regular 
part.hon.     This      decree    was    poetically     confirmed     by~  the 
D.vmonal   Judge,   and    the  plaintiff  preferred  a  farther  appeal 
to  the  Ch,ef    Court.     The  following  extract  from  the  judgment 
ot  this  Court   is   of   material   interest  in    the  present  ease:— 
■  From    the  order   passed    by  the    Divisional    Judge      the 
"  plaintiff     appealed     to     this  Court,  and    the     case   has   been 
"argued    at    great    length     aa   though     it   was     necessary    to 
"determine   whether  the    parties  aie   bound  by   custom   or   by 
"Hindu   Law,   it   being  now   alleged  on  behalf  of  the   plaintiff 
"  that   the   family  is   joint  and  that  Hindu   Law     applies.      We 
"  see    no     sufficient    ground   for   examining   this     point.     The 
"  then   mutations   effected   on  the  deaths  of  the  three   husbands 
"  show     that     no    objection    was   made    to     the    widows    being 
"  entered    as    succeeding  to  the  usual  widow's  estate   recognized 
"  by   customary   law.     The   plaint  itself  relies   on  custom   and 
"  is    wholly   silent   as   to  Hindu   Law,   and   some  of  plaintiff's 
"own     witnesses    appealed     to    custom.     The     importation   of 
"Hindu     Law     is  an    after     thought    introduced    through   the 
"ingenuity  of   lawyers."     The  Con-t  thereupon    proceeded    to 
consider   whether  plaintiff    was    entitled    to   tho  relief  claimed- 
by    him    in    his   plaint  and    held   that  he    was   so    entitled   in 
asmuch    as   it    is    not     opon    to   a     widow    to    claim   partition 
of    the     joint   estate     in    which    she    possesses    a   life   interest 
acoruing  on  the  death  of  her  husband.       Thus,  though   the  point 
■was  not    properly   in   issue,  the  question  whether  by  the   custom 
of  Sodhis  a    widow    is    entitled   to  maintenance    merely   or   to 
a   life   setate   was   elaborately   investigated   in    this  caso,     and 
the    Chief     Court  accepted    the  finding  of     the  Lower   Courts 
upon   that  question,   the  result  being  that  Mussammat    Harnam 
Kaur     remained     in   possession  of    her   late  husband's    estate, 
though   she   was  at   the  same    time     declared   incompetent    to 
claim    partition   of  the   joint   property. 

('/)  There  are  two  instances  from  mauza  Mallan,  a  neigh- 
houriug  village.  From  the  certified  copies  of  tho  mutation 
retries  it  appears  that  Mnssammnts  Partnb  Kaur  and  Nand 
£aur  succeeded  on  the  death  of  their  respective  husbands 
o   life  estate  in    the   latter'a  properties. 
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(e)  Finally  we  have  certain  instances  testified  to  by  the 
witnesses  Bhagwan  Singh,  Gurdial  Singh  and  Gurdit  Singh  (book 
A,  pages  115,  116).  Upon  these  Mr.  Dwarka  Das  laid  no 
particular  stress  and  rightly  so,  for  no  details  are  given  by 
the  witnesses,  but  so  far  as  they  go,  they  support  the 
contention  put  forward  on  defendant's  behalf.  Taking  then 
the  whole  of  the  evidence  into  consideration  we  are  of  opinion 
(1)  that  plaintiff  has  entirely  failed  to  prove  the  special 
custom  upon  which  he  relies;  and  (2)  that  Mnssammat 
Bhagwnn  Devi,  on  the  other  hand,  has  succeeded  in  showing 
that  in  this  family  no  less  than  in  other  Sodhi  families  of 
the  district  the  ordinary  rule  of  custom  observed  by  agricultural 
tribes  prevails,  and  that  a  widow  succeeds  on  her  husband's 
death  to  a  life  estate  in  his  property.  It  is  a  significant  fact 
in  this  connection  that  in  every  instance  in  which  a  dispute 
between  the  male  and  female  members  of  the  various  Sodhi 
families  has  had  to  be  adjudicated  upon  by  the  Courts,  the 
victory  has  in  every  instance  rested  with  the  weaker  sex, 
though  in  some  cases  the  latter  have,  for  reasons  which  are 
obvious,  ultimately  compromised  with  the  collaterals. 

The  result  of  our  finding  is  that  the  present  suit  was 
rightly  dismissed  by  the  Sub-Judge,  and  we  accordingly  reject 
this  appeal  with  costs. 

Appeal  dismissed. 

No  134 

Before  Mr.  Justice  Kensington  and  Mr.  Justice  Rattigan. 
f  J AHAN  KHAN,-  (Defendant),  -APPELLANT, 

\  Versus 

J  SHAHAMAD  AND  OTHERS,— (Plaintiees),- 

V  RESPONDENTS. 

Civil  Appeal  No.  826  of  1907. 
Custom— Inheritance— Exclusion    of    daughters   son    by    collaterals— 
Rajputs  of  Attock  District. 

Found  that  among  Rajputs  of  the  Attock  District  daughter's  sons  arc 
not  entitled  by  custom  to  succeed  in  preference  to  collaterals  who  were 
defendants  of  the  grandfather  of  the  last  male  owner. 
Further   appeal  from    the  decree  of  R.    Scott-Smith,  Esquire, 
Divisional  Judge,  Bawalpindi  Division,  dated  10th  June  1907. 
Morrison,  Roshan  Lai,  and  Jalal-ud-din,  for  appellant. 
Shahab-ud-din  and  Pardumau  Dass,  for  respondents. 
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The  judgment  of  the  Court  was  delivered  by 

Kensington,  J.— The  following   pedigree  table,  accepted  by    28th  April  1907. 
both  sides  as  correct,  is  required  to  make  the  case  clear  :— 


SHER. 
I 


Jiwan  Khan.  Manawar  Khan.  Karra  Khan. 

I  |  | 

(  I  1  Fatten  Nur  (died  1895). 

Waris.  Sharf  Ali.  Nawazish  Ali.  Hassan  Khan 

,  i  r 1 

^- . i ,  vvidow  (1)  Widow  (2) 

Various  sons  and  grand-  Mussammat    Mussammat  Haki- 


i  all  plaintiffs.  Begama        man  (defendant). 

I  I 

Daughter  married        Daughter  also 
to  Mehr  Khan,    married  to  Mehr 
|  Khan  and  sines 

Jahan  Khan        divorced, 
(defendant). 

The  property  in  dispute  is  that  left  by  Fatten  Nor,  who 
died  on  10th  September  1895.  Mutation  was  effected  on  the 
21th  November  1895  in  favour  of  the  two  widows,  Mussammat 
Begama  and  Mussammat  Hakiman,  Jahan  Khan  (now  defen- 
dant), claimed  to  succeed  as  daughter's  sou  by  virtue  of  a  will 
executed  in  his  favour  by  Fatten  Nur  on  the  6th  September  a 
few  days  before  his  death,  but  this  claim  was  rejected  by  the 
Revenue  authorities  and  he  was  referred  to  a  Civil  Suit. 

Jahan  Khan  instituted  his  suit  against  the  widows  on  the 
4th  February  1896.  The  case  was  decided  by  eomp-omise 
on  the  6th  March,  the  decree  given  to  him  being 
that  the  widows  should  retain  the  land,  but  that  he  should 
take  possession  on  their  death  or  remarriage.  The 
present  plaintiffs,  collaterals  of  Fatten  Nur,  were  no 
parties  to  that  snit,  but  the  father  of  one  of  them,  naraelv, 
Ahmad  Ali,  son  of  Waris  (see  pedigree)  is  alleged  to  have  attested 
the  compromise.  As  a  matter  of  fact  all  he  did  was  to  attest 
the  identity  of  the  widows,  and  we  do  not  find  that  either  he 
or  his  son  can  be  held  to  have  given  up  any  claim  they  might 
hereafter  have  to  collateral  succession.  Ahmad  Ali  was  not 
immediately  interested  in  the  dispute,  as  in  any  case  the  colla- 
terals could  not  succeed  during  the  lives  of  the  widows. 

The  dispute  has  now  again  come  into  Court  owing  to  the 
death  of  Mussammat  Begama  and  to  renunciation  in  favour  of 
plaintiffs  by  Mussammat  Hakiman,  who  has  turned  against 
Jahan  Khan  in  consequence  of^the  divorce  of  her  danghter  by 
Jahan  Khan's  father,  Mebr  Khan.  The  succession  to  Fatteh 
Nvu's  estate  has    therefore   opened   out,   and  the  competition  is 
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between  near  collaterals  aDd  a  daughter's  sod,  who   also  relies  on 
will  in  his  favour. 

The  first  Court  decreed  in  plaintiff's  favour  for  the  term  of 
Mussammat  Hakiman's  life  only.  The  Lower  Appellate  Court 
has  found  that  Jahan  Khan  has  no  right  to  the  property  under 
any  circumstances  and  has  accordingly  given  plaintiffs  a  decree 
in  full.  Matters  have  since  been  simplified  by  the  death  of 
Mussammat  Hakiman,  and  the  case  is  before  us  on  further  appeal 
by  the  sole  surviving  defendant,  Jahan  Khan. 

It  is  urged  to  begin  with  that  plaintiffs' suit  is  barred  by 
limitation  on  the  ground  that  they  cannot  succeed  until  they  have 
secured  cancellation  of  the  will,  dated  6th  September  1895,  and 
that,  by  Article  91  of  the  2nd  Schedule  to  the  Limitation  Act, 
the  period  within  which  they  can  sue  for  cancellation  is  three 
years.  The  reply  to  this  contention  is  that  Article  91  has  no 
application  to  wills  (Sajid  Ali  v.  Ibad  Ali  Q)).  The  plaintiffs' 
limitation  is  by  Article  120  fix  years  from  the  time  when 
the  right  to  sue  accrues,  that  is  from  the  time  when  the  succes- 
sion opens  out.  They  were  not  bound  to  bring  a  previous 
declaratory  suit,  the  terms  of  Stction  39,  Specific  Relief  Act, 
being  permissive  only  and  not  mandatory.  We  have  no 
hesitation   in  saying  th»t  the  suit  is  not  time-barred. 

For  the  rest  the  conclusion  anived  at  by  the  Lower  Appel- 
late Court  appears  to  us  clearly  correct.  The  will  in  question 
was  invalid  by  custom,  and  an  arrangement  of  the  sort  made 
secretly  by  Faiteh  Nur,  almost  on  his  death  bed,  cannot  be  allow- 
ed to  interfere  with  the  ordinary  course  of  succession.  It  is  not 
the  fact  that  it  was  acquiesced  in  by  Ahmad  Ali  or  by  any  othe 
of  the  collaterals. 

As  regards  the  moie  general  question  of  the  rights  of 
daughter's  son  among  Rajputs  of  the  Rawalpindi  (now  the 
Attock)  Distiict  as  against  collaterals  who  are  descendants  of 
the  grandfather  of  the  last  male  owner,  we  have  little  to  add 
to  the  finding  of  the  learned  Divisional  Judge,  who  has  pointed 
out  that  the  nature  of  the  1896  compromise  indicates  that  Jahan 
Khan  was  aware  of  the  weakness  of  his  claim.  The  Riicaj-i-am 
is  clearly  against  the  daughter's  son,  and  though  the  author  of 
the  Customaiy  Law  Volume  for  Kawalpindi  expressed  some  doal 
ss  to  the  propriety  of  the  custom  as  stated  therein,  he  was 
obliged  to  find  that  there  was  no  doubt  about  its  existence. 

There  has  been  no  attempt  to  assert  that  Jahan  Khan's  father 
was  a  resident  son-in-law  ofjFatteh  Nur,  and  he   must    take  his 

(')  i.L.R.,XXUlCalc,  I,  P.  C. 
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stand   merely    as   a  daughter's    son.     In   onr  opinion  he  has  no 
right  of  succession   in  this  capacity. 

His  appeal' is  accordingly  dismissed  with  costs. 

Appeal  dismissed. 

No-  135- 

Be/on  Mr.  Justice  Robertson  and  Mr.  Justice   Lai  Chand. 

MAQSUD-UL-NISA  AND  OTHERS,— (Plaintiffs),- 

APPELLANTS  j 

Versus  \  Appbllati  Sid«. 

KANIZ  ZOHRA  AND  OTHERS,— (Dbpendamts),—  J 

RESPONDENTS. 
Civil  Appeal  No.  1028  of  1904. 

Custom— Alienation — Alienation  by'.daughter  of  ancestral  paternal  estate 
inherited™  absence  of  male  collaterals  — Right  of  a  female  prospective  heir  to 
contest  such  alienation — Sayads  of  Gurgaon  District. 

In  a  suit  the  parties  to  which  were  Sayads  of  the  Gurgaon  District,  the 
sister  of  the  last  male  proprietor  and  her  son  sued  for  a  declaration  that  a 
certain  alienatiou  by  the  daughter  of  such  proprietor  of  ancestral  paternal 
estate  inherited  by  her  in  default  of  male  lineal  descendants  would  not  affect 
their  reversionary  rights. 

lie!  i  that  by  custom  among  the  parties  the  alienor  had  succeeded  to  the 
ancestral  landed  property  of  her  deceased  father  as  a  full  owner  and  the 
plaintiffs  had  therefore  no  locus  standi  to  maintain  the  suit. 

A  female  with  a  right  to  succeed  to  the  estate  held  by  another  female  is 
competent  to  control  the  acts  of  the  latter,  provided  she  establishes— 

(i)that  sheis  in  fact  entitled  to  succeed  on  the  death  of  the    alienor, 

and 
iii)  that  the  alienor  is  holding  only,  a  limited  estate  resembling    that 
of  a  widow, 
but  .she  can  in  no  case  challenge  an  alienation  by  a  male  proprietor  even  if  he 
be  childless  or  by|  a  female  holding  as  a  full  owner  on  the  same  tenure  as  a 
male  proprietor. 

Nur-ul-Sissa  v.  Qauhar-ul-Nissi  ('),  Mussammal  Nur  Khanam  v.  Mutsam- 
mat  Bani  Begam  (*),  Jai  Dial  v.  Santu  (3),  Eala  Singh  v.  Buta  Singh  (*), 
Mul  8ingh  v.  Khanu  {*•),  Chirugh  Bibi  v.  Hassan  (cj,  and  Lahori  v. 
Radho  (J),  referred  to. 

(•)  61  P.  R.,  l«06.  («)  1G  P.  fi„  1903 

0  90  P.  R.,  1894.  <6)90P.  B.,  1903 

(•)  74  P.  R.,  1899.  («)  19  P.  R.,  1906. 

0  72  P.  R.,  1906. 
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Further  appeal  from  the  decree  of  S.  Clifford,  Esquire.  Divisional 
Judge,  Delhi  Division,  dated  \3th  August  1901. 

Mohammad  Sbafi,  for  appellants. 

Dwarka  Dass  and  Shadi  La), 'for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Robkrtson,  .1. — The  parties  to  this  suit  are  Sayads  of  the 
Gnrgaon  District.  The  defendant  Mussammat  Kaniz  Zohra 
succeeded  to  the  property  of  her  father  in  default  of  male  heirs 
and  has  now  alienated  portions  of  it.  The  plaintiffs  are 
(1)  Mussammat  Maqsud-un-Nisa  who  is  a  sister  of  the  father  of 
Mnssammat  Kauiz  Zohra  and  (2)  Nazir  Ali,  son  of  Mussammat 
Maqsud-un-Nisa  who  seek  for  a  declaration  that  the  alienations 
shall  not  affect  their  rights  after  the  death  ot  Mussammat  Kaniz* 
Zohra. 

The  First  Court  decreed  the  claim,  but  the  learned  Divisional 
Judge  reversed  that  decision  and  dismissed  the  claim  on  the 
ground  that  the  plaintiff  (1)  being  a  female  and  plaintiff  (2) 
claiming  through  a  female,  are  incompetent  to  contest  the 
alienations  of  Mnssammat  Kaniz  Zohra  who,  he  held,  had 
succeeded  to  a  full  estate  similar  to  that  of  a  sonless  male  pro- 
prietor, and  not  to  a  limited  estate  only  similar  to  that  of  a 
widow  under  customary  law. 

In  view  of  certain  remarks  made  in  a  recent  riding  (Nur-ul- 
nissa  v.  Qauhar-ul-nissa  (')  of  this  Court,  we  think  it  as  well  to 
discuss  the  various  decisions  quoted  to  us  by  counsel  in  this  case. 

In  Mussammat  Nur  Khanam  v.  Mussammat  Bani  Begam 
and  others  (3),  a  daughter  sued  the  two  widows  of  her 
father  to  restrain  an  alienation  by  them.  The  parties  were 
Khattars  of  the  Rawalpindi  District,  it  appears  to  have  been 
held  in  that  suit  that  the  daughter  who  would  succeed  according 
to  special  custom  ouly  after  the  widow's  death,  was  competent  to 
maintain  a  declaratory  suit,  the  widows  holding  only  a 
limited  estate.  Jai  Dial  v.  Santu  and  others  (s)  is  not 
altogether  in  point  as  that  was  a  suit  for  possession.  In 
that  case  no  doubt  as  the  result  of  the  evidence  of  special 
custom  it  was  held  that  a  daughter,  among  the  Sarsut 
Brahmans  of  Tarn  Taran,  bad  no  power  of  alienation.  The 
daughter  in  that  case  was  held  to  have  had  only  a  limited 
estate.  The  views  expressed  agree  with  those  which  we 
have  enunciated  bolow. 


(')  61  P.  B.,  1906.  -*U         O  90  P.  B.,  1894. 
(»)  74  P.  B.,  1899, 
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Kala  Singh  v.  Buta  Sinqh  (!)  also  is  not  of  much 
value  in  this  case  ;  Mul  Singh  v.  Rhanu  (2)  was  a  case 
from  Jhelum  and  is  quoted  to  os  because  the  learned  Judge 
in  that  case  remarked  that  in  Jhelnm  a  daughter's  tenure 
of  her  father's  land  until  death  or  marriage  is  very  analagous 
to  that  of  a  widow. 

The  judgment  in  Ohiragh  Bibi  v.  Hassan  (3)  is  more 
in  point.  The  parties  to  that  case  were  Arams  among  whom 
undoubtedly  the  rights  of  females  receive  a  larger  amount 
of  recognition  than  is  the  case  with  some  other  tribes.  In 
that  case  it  was  held  that  a  daughter  who  was  entitled  to 
succeed  as  heir  was  competent  to  restrain  the  improper 
alienations  of  her  step-mother,  her  father's  widow,  who  only 
enjoyed  limited  widow's  estate.  It  is  remarked  in  that 
judgment  that  "  It  appears  prima  facie  that  the  right  of 
"a  daughter  to  succeed  would  be  practically  annihilated  if 
"  it  were  to  be  held  that  she  csuld  not  restrain  the  aliena. 
"  tion  of  the  estate  by  ber  mother,  especially  her  step-mother." 

In  Nur-ul-Nissa  and  others  v.  Gauhar-ul-Nissa  and  ethers  (■*) 
the  parties  which  were  Kbattars  of  Rawalpindi,  a  niece  of 
the  last  male  owner  sued  to  restrain  an  alienation  made  by 
his  daughter.  It  was  held  that  the  plaintiff  had  no  locus 
standi  to  maintain  the  suit.  It  was  remarked  by  the  learned 
Judges  that  "control  by  a  male  agnate  has  the  effect  of 
"  keeping  the  property  iu  the  agnatic  group  but  control  by 
"  a  female  would  have  no  such  effect, "  and  it  was  noted 
that  not  a  single  case  in  support  of  the  rights  to  main- 
tain the  suit  had  been  quoted.  The  judgments  in  Mussam- 
mat  Nur  Khanam  v.  J/ ussammat  Bani  Begum  (5),  Chiragh 
Bibi  v.  Hassan  (3)  do  not  appear  to  have  been  considered 
by  the  learned  Judges,  whose  opinion  was  clearly  confined 
to  a  case  in  which  the  female,  whose  alienation  was  attacked, 
was  held  to  be  full  proprietor. 

In  Uhori  v.  Badho  («)  it  was  beld  that  a  widow  who 
is  entitled  to  succeed  collaterally  was  competent  to  contest 
the  validity  of  an  alienation  made  by  the  widow  of  a  collateral 
of  her  husband. 

From  the  above  decisions  it  is  clear  that  it  is  too  broad 
a   statement   to    say   that   in   no  case   can   a   female    sue     to 


(')  16  P.  R.,  1903.  («)  61  P.  R.,  1906. 

(')  00  P.  £.,  1903.  (»)  00  P.  B.,  1894. 

(•)  19  P.  R.,  1906.  (•)  72  P.  R.,  1906. 
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protect  her  interests  in  an  estate  to  which  she  is  an  heir. 
No  doubt  it  must  be  admitted  that  a  female  reversioner  is 
not  competent  to  contest  an  alienation  by  a  male  proprietor 
even  if  souless,  but  where  a  female  is  in  possession  on  a 
limited  estate  this  is  by  no  means  clearly  the  case.  The 
view,  we  would  postulate,  is  this.  When  a  female  with 
a  right  to  succeed  to  the  estate  held  by  another  female 
seeks  to  control  an  alienation  by  the  latter,  she  must  first 
prove  two  things  :  («)  that  she  is  in  fact  entitled  to  succeed 
on  the  death  of  the  alienor  ;  (6)  that  the  alienor  is  holding 
as  a  female  with  only  a  limited  estate  resembling  that  of  a_ 
widow.  When  a  female  is  holding  an  estate  on  the  same 
tenure  as  a  male  proprietor  or  male  sonless  proprietor  an- 
other female  is  not  competent  to  ooutest  her  alienations. 

In  this  case  it  is  not  denied  that  in  the  absence  of  all 
other  heirs  the  plaintiffs  might  succeed  to  the  estate  now 
in  the  bauds  of  Mnssammat  Kaniz  Zohra.  So  far  plaintiffs 
have  fulfilled  the  first  condition.  As  regards  the  second,  how- 
ever, the  evidence  on  the  record  makes  it  quite  clear  that 
Mussammat  Kaniz  Zohra  succeeded  in  the  absence  of  male 
heirs  competent  to  exclude  her.  The  Biwaj-i-am  is  very 
clear  on  this  point,  and  among  the  Sayads  of  Gurgaon  a 
daughter  is  said  to  exclude  any  but  sons  and  grandsons, 
and  several  instances  are  given  of  such  successions,  includ- 
ing one  in  which  the  d  luibter  gifted  part"of  the  estate  to 
her  son.  The  Ritvaj-i-am  provides  in  answer  to  a  very  ex- 
plicit and  exhaustive  question  that  a  daughter  succeeds  to  a 
full  estate,  the  words  used  are  : — 

"  Jab  Aurat  ko  khaw  ba  razamandi  malikan  khaw  ba 
"  ziria  hiba  ya  kissi  aur  tarah  se  hissa  mila  hai,  to  uska 
"  ikhtiyar  bibat  us  hisse  ke  pura  hai  ",  and  it  is  further 
provided  that  the  property  shall  go  to  the  heirs  of  the  daughter, 
not  to  the  beirs  of  her  father.  A  commissioner  was  ap- 
pointed to  make  a  local  enquiry  and  reported  that  Mussam- 
mat Kaniz  Zohra  was  a  "  full  owner  "  with  "  pura  ikhtiyar." 
The  evidence  taken  supports  this  view.  We  hold  it  establish- 
ed that  Mussammat  Kaniz  Zobra's  estate  was  not  a  limited 
estate  resembling  that  of  a  widow,  but  a  full  estate  similar 
to  that  of  a  sonless  male  proprietor,  and  that  the  plaintiffs 
therefore  are  not  competent  to  maintain  the  present  suit. 
The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


Appellate  Side. 
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No- 136. 

Before  Mr.  Justice  Kensington   and  Mr.  Justice  Johnstone. 

SABHAI,— (Plaintiff),— APPELLANT, 

Versus     • 

ALI  AND  OTHERS,— (Defendants),— RESPONDENTS. 

Civil  Appeal  No.  12  of  1908. 

Custom— Inheritance— Right  of  daughter  to  succeed  to  her  father  in  pre- 
t  nee  of  collaterals—  Laghari  Bilochis   r/ tahsil   San  Dera  Gha       Khan 

District-  Muhammadan  Law. 

Held  that  among  the  Laghari  Bilochis  of  the  Sanghar  tahsil  of  the 
Dera  Ghazi  Khan  District  daughters  are  entitled  to  succeed  to  their  share 
in  their  father's  ancestral  property  in  accordance  with  Muhammad  an  Law 
in  the  presence  of  his  male  agnatic  heirs,  descendants  of  his  grand- 
father. 

Further  appeal  from  the  decree  of  Lala  Mul  Eaj,  Additional  Divi- 
sional  Judge,  Mullau  Division,  dated  28th  March  1906. 

Roshan  Lai,  for  appellant. 

Vishuu  Singh,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Kensington,  J.— The  parties  are  Laghari  Bilochis  of  the 
Sanghar  tahsil  of  the  Dera  Ghazi  Khan  District.  The  ques- 
tion is  as  to  the  succession  to  Sarwar.  The  plaintiff-appellant 
is  Mussammat  Sabhai,  one  of  his  three  daughters,  "claiming 
ber  share  of  the  estate  by  Muhammad  in  Law.  The  really  con- 
testing defendants  are  his  male  collaterals,  descendants  of  n 
common  grandfather  Musallim,  in  whose  favour  mutation 
was  effected  sometimo  after  Sarwar's  death.  Other  defend- 
ants are  the  two  remaining  daughters  of  Sarwar  and  his  three 
sisters,  some  of  whom  are  said  to  be  mairied  within  the  family 
and  therefore  not  immediately  interested  in  Mussammat 
Sabhai's  claim.  However  this  may  be,  they  do  not  appear  to  have 
taken   any  active  part  in  the  case. 

The  6rst  Couit  gave  plaintiff  a  deciee  for  her  legal  share 
of  f|  and  the  correctness  of  the  share  calculation  is  not  dis- 
puted. The  Lower  Appellate  Court  has  fouud  after  a  remand 
eDqniry  that  the  parties  are  governed  by  custom  in  matters  of 
inheritance  and  has  tbeieon  dismissed  the  plaintiff's  suit,  not- 
withstanding that  the  return  to  the  remand  was  distinctly  in 
ber  favour. 

The  main  question  v\hich  we  have  to  determine  is  whether 
Mnbammadan     Law   applies   to    the   family   or  custom  ?      The 
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learned  Divisional  Judge  has  given  a  somewhat  cart  decision 
in  favour  of  custom,  and  has,  we  think,  overlooked  the  strength 
of  the  feeling  in  the  Sanghar  tahsil  tribes  in  favour  of  Muham- 
niadan  Law  so  far  as  the  daughter's  right  of  succession  is 
concerned.  We  do  not  suppose  that  Muhammadan  Law  is 
followed  strictly  in  all  cases  of  succession,  but  there  is  a  good 
deal  to  show  that  the  custom  of  these  Bilochis  is  largely  tinc- 
tured by  preference  for  Muhammadan  Law  rules  where  the  con- 
test is  between  daughters  and  collaterals. 

We  start  with  the  proposition,  not  now  open  to  question, 
that  unless  a  customary  rule  of  succession  is  established  Muhani- 
madan  Law  must  be  applied  (Section  5,  Punjab  Laws  Act  and 
Baya  Ham  v.  Sohel  Singh  (x)\  We  nud  it  stated  under 
question  40  in  the  DeraGhazi  Khan  Code  of  Customary  Law 
that  a  few  sections  of  the  Nutkani  tribe  of  the  Sanghar  tahsil 
follow  Muhammadan  Law  pure  and  simple,  while  the  remain- 
ing Bilochis  of  this  tahsil  deny  the  daughter's  right  of  succes- 
sion subject  to  the  father's  right  to  bequeath  to  her  up  to  the 
extent  of  her  legal  share. 

We  have  next  clear  decisions  by  this  Court  more  or  less  in 
support  of  Muhammadan  Law  in  Civil  Appeal  No.  994  of  1889, 
decided  oo  the  24th  July  1890  (Mussammit  Ganhar  v.  Khan 
Muhammad  and  Manu)  and  in  Civil  Appeal  No.  199  of  1895 
{Khan  Muhammid  v.  Mussammat  Jano  and  others,  of  manza 
Jhok  Kaziwali,  decided  on  12th  November  1897).  In  the 
latter  of  these  cases  a  detailed  remand  enquiry  was  ordered 
by  this  Court  throughout  the  Sanghar  tahsil,  the  general  result 
of  which  was  to  show  that  in  matters  of  female  succession 
at  any  rate  custom  was  largely  modified  by  Muhammadan  Law 
by  the  Bilochis  generally  and  not  merely  those  of  the  Natkani 
tribe. 

In  addition  in  the  present  case  certsiiu  instances  have  been 
quoted,  and  there  is  a  report  by  a  local  commissioner  which 
all  go  to  show  that  there  is  no  definite  custom  excluding  females 
from  their  share  by  inheritance.  The  conclusion  from  the 
enquiry  now  made  is  the  same  as  that  arrived  at  in  the  1895 
case.  The  practice  is  not  uniform,  but  there  is  a  good  deal 
to  show  that  the  rights  of  daughters  (at  any  rate  in  the  ab- 
sence of  soiih)  ure  recognised  to  some  extent  whenever  there  is 
a  di-pate.  We  do  not  believe  that  the  intricate  rules  of 
Muhammadan  Law  are  followed  universally  or  even  closely  in 
the  matter  of  succession  to  laud,  but  there  is  a  distinct  tendency 
(')  HOP.  R.,  1906,  F.B, 
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to  fall    back  on    the   guidance  of  Muhammadan   Law  in   caso  of 
dispute. 

We  have  some  hesitation  as  to  the  proper  way  of  deal 
with  so  doubtful  a  matter,  but  a3  we  are  unable  to 
find  that  there  is  any  clearly  defined  custom  to  guide  the 
Courts  we  are  unable  to  support  the  decision  of  the  Lower  Appel- 
late  Court,  which  seems  to  have  been  given  on  general  grounds 
rather  than  on  the  available  evidence.  The  alternate  basis  for 
decision  must  be  law  lather  than  custom,  and  as  the  plaintiff 
presses  her  claim  we  think  that  it  should  succeed.  The 
ruling  ,n  favour  of  custom  in  Bakht  Sawai  v.  Sardar  Khan  (i) 
was  not  for  the  Sanghar  tahsil  and  was  based  on  particular  iu- 
stances  held  to  cover  chat  particular  case.  We  ctnnot  treat  it  as 
a  precedent  covering  the  case  now  before  us. 

One  minor  point  in  the  case  has  to  be  noticed.  It  is  urged 
for  the  defendants  that  they  should  be  given  credit  for  sums 
paid  on  account  of  Sarwar's  debts.  There  has  been  no  enquiry 
on  this  point  and  we  do  not  know  whether  there  were  any  such 
debts,  and,  if  so,  by  whom  they  were  paid.  But  nothing  is 
alleged  which  would  justify  treatment  of  the  payments,  if  there 
have  been  any,  by  defendants,  as  constituting  a  charge  on  the 
land.  It  may  be  hoped  that  the  parties  will  be  able  to  settle 
this  comparatively  trifling  matter  without  the  intervention  of 
the  Courts,  and  we  cannot  deal  with  it  now  or  direct  auy 
farther  enquiry  on  the  point. 

The  appeal  is  accordingly  accepted  and  the  decree  of  the 
first  Court  in  plaintiff's  favour  is  restored.  We  direct  that  tho 
parties  pay  their  own  costs  in  all  Courts. 

Appeal  allowed. 
Note.— The  cases  Nos.  994  of  1889  and  199  of   1895  cited   in 
the  above  judgment  are  printed  below  :— 

(a)  Before  Mr.  Justice  Plowden  and  Mr.  Justice  Benton. 
MUSSAMMAT  GAUHAR,-.(PLAisTiFP),_APPBLLAXr,' 

Versus 
KHAN  MUHAMMAD  AND  ANOTHER,_(Dmfvdasts) - 

RESPONDENTS.  ) 

Civil  A  ppeal  No.  994  of  1889.  [  Araum  Side. 

first  appeal   from  the  decree  of  Subordinate  Judge,  Dera  Ghazi     ) 
Khan,  dated  \2th  November  1887. 
J.  C.  Bose,  for  appellant. 
A.  L.  Roy,  for  respondents. 
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Tlie  judgment  of    the    Court  so    far  as    is  material  for   the 
purposes  of  this-  report  was  delivered  by 
2Uh  July  IS90.  Plowden,   J.— The   following    table   is   compiled   from    the 

admission  of  both  parties  : — 

JIWAN. 

I , 


Muhammad  Ali. 


Ghulam  dussain. 


I                                                                      Ghulam  Hassan. 
J_ 

r 1  ( ^ 

Massu  (defendant  No.  2).  Azim.  Mussammat  Gauhar       Mussammat 

I  (plaintiff).  Jhili. 

Nura  Khan  Muhammad, 

(dead),  defendant. 

Gbnlam  Hussein  died  before  his  father  and  both  died  before 
tho  last  settlement,  and  hie  two  daughters  were  at  that  time 
married  to  the  two  sons  of  Massu.  The  land  of  Ghulam  Hussein 
was  entered  in  the  settlement  record  on  the  filing  of  his  two 
pending  claims  in  equal  shares  each  under  the  care  of  her  has- 
band  as  surbarah. 

The   two  sons  of  Massu  and  their  two  wives  lived  with  Mi 
till  Nura's  death  15  or  16  years   ago,  and  after   his  death  Mu 
sanunat  Gauhar  remained  in  the   household  till  10  or   11  year 
before   suit,  then  she  went  off  aod  manied  again. 

She  nowsufs  for  tho  land  entered  in  her  name  in  tl 
settlement  record,  the  original  defandant  being  Khan  Muha 
mad  to  whom  Massu  was  added.  Hasan's  answer  was  that  i 
had  always  had  possession  of  the  land  in  suit  before  the  death 
even  of  Ghulam  Bussain,  and  Khan  Muhammad  disclaimed  all 
interest  in  the  land. 

The  parties    by  their  agents,  when   examined,  came  to   issue'. 
whether   granddaughters   inherited,  when  their  father   had   pre- 
deceased  his   father,   and   it   being  taken   for  granted   that   by 
Muhammadan    Law  they    did   not  inherit    under    such    circum- 
stances.    The    plaintiffs  alleged  that  by  custom  they  did. 

The  plaintiff  gave  some  evidence  that  custom  was  in  her 
favour,  but  it  was  of  a  meagre  character.  Of  5  instances  men- 
tioned by  witnesses,  that  of  Mussammat  Khayadi  was  probably  a 
case  of  gift,  as  admitted  to  be  the  fact  by  Ahmad  Yar,  wit- 
ness Ko.  1.  That  of  Mussammat  Aishan  (Ghazi  witness  No.  7) 
was  also  probably  a  case  of  gift  as  she  had  an  uncle.  As  to  the 
two    remaining  instances,   Mussammat  Khayadi   and  her  sisters 
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(witness  No.  1)  and  Mussammat  Zarmat  (witness  No.  7),  the 
details  are  not  fully  given.  The  cases  do  not  establish  a  custom 
in  themselves,  bat  as  will  appear  this  is  not  material.  It  is 
equally  certain  that  no  custom  excluding  granddaughters  from 
succession  in  the  absence  of  all  other  issue,  is  proved  by  the 
defendant. 

The  Biu-aj-i-am  does  not  hinder  from  the  cause  or  set  back 
so  much  as  has  been  placed  on  record.  Instance  No.  9  duly 
relates  to  children  of  a  predeceased  son  in  presence  of  surviving 
sons  and  is  therefore  not  in  point.  Question  No.  10  relates  to 
succession  of  daughters  with  sons.  In  the  absence  of  prior  cus- 
tom the  Muhammadan  Law  must  prevail.  According  to  that 
law,  in  the  absence  of  sons,  daughters  and  son's  sons,  son's 
daughters,  by  two  or  more  in  number,  are  shown  in  the  grand- 
father's table,  the  share  being  two-fifths  (Shama  Charan  Sircar, 
section  XI,  page  101,  Tagore  Law  Lectures,  3873).  The  plain- 
tiff, therefore,  shows  a  title  by  Muhammadan  Law,  and  the 
settlement  record,  what  is  presumed  to  be  correct,  shows  the 
interest  of  ber  share  as  half. 

Turning  to  Massu's  title,  we  find  that  nothing  is  proved. 
He  did  not  in  his  answer  allege  any  gift  to  him  by  Ghulam 
Hnssain,  but  his  witnesses  Sewa  and  Sohna  speak  to  a  deed,  as 
well  as  a  division  of  the  land  of  Ghulam  Hussain  among  his 
nephews.  No  deed  has  been  produced.  No  explanation  is  given 
of  the  Settlement  Officer  having  recorded  the  land  in  the  names 
of  the  granddaughters  of  Ghulam  Hassan,  beside  the  partition 
of  the  husbands.  If  in  point  of  fact  Massu  was  in  possession  of 
his  estate  for  title  of  his  own,  and  a  fraud  by  his  sou  upon 
Massu  (who  was  on  good  terms  with  them)  is  not  to  be  presumed. 
Therefore  the  title  on  Massu  is  proved. 

As  to  possession,  it  has  clearly  been  pointed  out  that  the 
family  of  Massu,  including  his  sons  and  their  wives  lived  to- 
together  till  Massu  died,  and  then  the  survivors  lived 
together  for  period  less  than  12  years  before  suit  when  Mussam- 
mat  Gaubar  left  them.  There  is  thus  no  ground  for  holding  in 
the  face  of  these  facts  and  the  entry  in  the  records  that  the 
title  of  Mussammat  Nura  is  barred  by  adverse  possession  on  the 
part  of  Massu. 

It.  is  said  as  though  it  was  a  material  fact  against  the  plain- 
tiff, that  this  suit  has  only  been  brought  because  of  the  entry 
in  the  settlement  record  having  recently  come  to  the  knowledge 
of  the  plaintiff.  This  fact  may  be  true,  but  it  does  not  affect  her 
title   that  shows  oco  point   of   it.     It  is   quite   likely   that   the 
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entries  were  caused  to  be  made  by  the  husbands  of  the  two 
women,  without  tbe  knowledge  of  the  latter,  but  the  fact  that 
they  were  made  is  strong  evidence  that  they  had  the  title 
recorded  in  the  absence  of  any  fiaud  upon  Massu  which  cannot 
be  presumed.  As  long  as  the  family  lived  together  no  dis- 
pute was  likely  to  arise  :  but  now  Mussammat  Gauhar  has  sepa- 
rated she  is  fully  entitled  to  claim  her  legal  rights  as  Bhe  has 
only  just  learned  thorn. 

It  follows  that  the  plaintiff  is  entitled  to  recover  possession 
of  the  shares  claimed  as  recorded  in  the  fard  girdawari  filed 
with  the  plaint,  and  a  decree  will  be  made  accordingly  with  costs 
payable  to  the  defendant  Massu  in  both  Courts. 

Appeal  allowed. 

[I)  Before  Sir  Charles  Roe,  Chief  Judge,  and  Mr.  Justice  Frizelle. 
KHAN   MUHAMMAD,-(Plaikiiff), -APPELLANT, 
Verstis 
SHER  MUHAMMAD  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 
Civil  Appeal  No.  199  of  1895. 
Further  appeal  from  the  decree  of  D.  C.  Johnstone,  Esquire,    Divi- 
sional Judge,  Derajat  Division,  dated  bth  April  1894. 
At  the  first  hearing   the   application    was     admitted    as   a 
further  appeal. 

The  order  of  the  I;  arned  Judge  was  as  follows  : — 
Stogdon,  J.— This  application  may  be  admitted  as  a  fur- 
ther appeal  as  there  is  a  question  of  custom  involved  and 
the  case  is  of  sufficient  importance.  The  beet  proof  that 
the  parties  are  not  governed  by  Muhammndan  Law,  is  the 
fast  that  Gnl  Muhammad  evidently  succeeded  to  the  whole 
estate  on  the  death  of  his  father  Ghulam  Hussain  to  the 
exclusion  of  his  sisters  Mussammats  J  anno  and  Jindai.  He 
tried  to  get  over  this  fact  in  the  document  E,  but  not  very 
successfully.  If  Muhammadan  Law  had  been  followed,  ho 
would  have  got  two-fourths  and  his  sisters  one-fourth  each.  Mu  s- 
saromat  Janno  could  not  have  got  one-third.  She  accounted  for 
her  right  to  one-third  by  saying  that  Mussammat  Jindai  lost  her 
right  because  she  married  into  another  clan  and  she  admitted 
that  she  claimed  according  to  "  ritvaj."  The  sale  was  probably 
made  without  consideration  and  was  really  a  gift.  It  may 
be  that  if  Mussammat  Janno  married  into  the  clan,  her 
right  is  superior  to  that  of  plaintiff  or  the  alienation  to  her 
may  be  good,  but  I  do  not  think  that  the  case  has  been 
satisfactorily  disposed  of. 
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The  appeal  came  on  for  hearing  before  Roe,  C.  J.,  and 
Frizelle,  J.  The  Court  remanded  the  case  back  for  further 
inquiry  by  the  following  judgment,  delivered  by 

Roe,  0.  J.— The  parties  in  this  case  are  Bilochis  of  the  5tJi  F<&y-  1897. 
Natkani  Datani  git  of  the  Sanghar  t'ahdl  of  the  Dera 
GhaZl  Khan  District.  On  the  30th  August  1892,  Gul  Muham- 
mad transferred  his  entire  estate  to  his  sister  Mus.ammat 
Janno  by  two  deeds,  viz,  one  professing  to  make  over  to 
her  the  third  share  which  she  had  succeeded  of  right  on 
the  death  of  their  father,  but  which  ha'd  "  by  mistake " 
been  recorded  in  the  name  of  Gul  Muhammad,  a  ,d  the  other, 
a  deed  of  sale  of  the  remaining  two-thirds  for  Ks.  800  taken  by 
Gul  Muhammad  to  enable  him  to  go  on  a  pilgrimage.  Gul 
Muhammad  died  soon  after  executing  these  deeds,  and  the 
plaintiff,  his  next  agnate  heir,  fathe's  brother's  son,  claims 
the  estate  on  the  ground  that  the  deeds  were  invalid. 

The  Lower  Courts  have  held  that  the  parties  by  their 
own  pleadings  follow  Muhammalan  Law,  and  that  under 
that  law  the  gifts  are  not  invalid.  It  is  also  said  that  by 
the  Iiiwaj-i-am  a  sonless  man  has  an  unrestricted  power  of 
gift,  and  the  Divisional  Judge  further  onsiiers  that  the 
taking  of  Ks.  800  for  a  pilgrimage  may  be  regarded  as  a 
necessity. 

As  to  the  last  point,  we  are  of  opinion  that  it  is 
h.gbly  improbable  that  Mussammat  Janno  ever  really  paid 
Rs.   800   or  mdeed   any  money  to    Gul  Muhamm.d,  and    even 

when'Gu   'M   hmCre    T    ^    g°    °D     a    Pi'erima^    eSPec!a»y 
-be„    Gul    Muhammad    had  already  been  once  to  Mecca,   could 

not   be   regarded   as  a  necessity.     Both  deeds  must  be  regarded 

pother    Gul   Muhammad    had    or    had    not    „oWOT     fo     make 

Notwithstanding   any    admission   in    the    pleadings,    it      {. 

f 11  m T est : gree  improbab,e  that  the  ^ties  -ally 

o.low   Muhammadan    Law.     It   is   notorious  that  in    the  W 
ThaTt <  n       J'  *  P°iDt  °f  h~"^ontodfZ-e 

that    they   follow    Muhammadan    Law,    although  they  are  abso- 
lately    lpwr.   t    of   its    pro,H  ^     &]]    ^    ^ 

such   a sserhon.     In  the  present  case    it    anpears     almos 

:tTo  h  ^,MD.hammad  himSe'f  ""^edtoth,  entir 
estate  on  h,s  father's  death,  to  the  elusion  of  his  two 
.nsters,   and   at   the    recital    in  the   first    deed  of   30th   August 
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1892  that  Massamoiat  Janno  succeeded  to  one-third  is  a  pure 
fiction.  There  has  been  practically  no  enquiry  as  to  whether 
tho  flatkani  Datani  Bilochis  follow  Muhammadan  Law  or  are 
governed  by  custom,  and  in  the  latter  case  whether  custom 
permits  gifts  like  th,  present.  The  evidence  on  the  record 
on  these  two  points  consists  merely  of  bald  statements  by 
witnesses  that  the  parties  follow  Muhammadan  Law  and  the 
production  by  the  record-keeper  of  a  copy  of  the  Jhwaji- 
am  permitting  gifts. 

We  must  remand  the  case  under  Section  566,  Civil 
Procedure  Code,  to  the  Court  of  the  District  Judge  for  a 
full  enquiry  on  the  two  points  indicated,  viz.  .— 

(1)  Are  the  parties  as  regards  succession  to  and  the 
power  of  disposal  of  ancestral  land,  governed  by  Muhammadan 
Law  or  by  custom  ? 

(2)  Poes  custom  allow  of  gift  of  an  ancestral  estate 
in  whole  or  in  part  to  a  sister  in  the  presence  of  a  father's 
brother's  son?  The  proper  way  to  make  this  enquiry  ia> 
ascertain  how  many  villages  in  this,  the  Sanghar  tahsil,  are 
held  by  (1)  Natkani  Datani,  (2)  other  Bilochis,  to  direct 
the  patwaris  of  these  villages  to  examine  the  village  pedigree 
tables    and   report. 

(1)  What  instances  there  are  of  an  estate  passing  acced- 
ing to  Muhammadan  Law  ;  (2)  of  succession  of  females  under 
gifts.  The  latter  should  be  grouped  so  as  to  show  the  re- 
lationships of  the  donee  to  the  donor,  and  who  in  each  case- 
was  the  next  agnate  heir.  The  parties  may  also  be  allowec 
to  give  any  instances  of  gifts  being  upheld  or  set  aside  bj 
the  Courts  which  should  be  verified  by  references  to  th( 
rerords  which  should  be  Pent  up.  They  may  also  give  in- 
stances of  such  gifts  to  be  verified  by  the  patwaris  by 
reference  to  the  pedigree  tables,  but  it  is  useless  to  prodnc 
oral  evidence  on  either  of  the  points  referred. 

The    retnrn    with     the   opinion     of     the     District    Judge 
should  be  made  to  this  Court  as  quickly  as  possible 

On   receipt   of   a   return    to  the    above   order   of   remanc 
the  judgment  of  the  Court  was  delivered  by 

C.  J.— The   return    to    our    order    of     remand    showf 


\<2th  Sovr    1897  Roe,  C.  J.-The    return    to    onr    otaer    or     remauu 

12ft  Aon-.  ^     ..    tbjs   tahsa    theM   a]e   ^g    v.llHges>     In   ten  0{ 


thee 


tnat    in  i^i"  """"    «.».«.■«   „.  _   —  c, 

the  Natkani    Datani   hold   shares,   but   they   do   not  own  an] 

entire  village.     In  126  villages  other  Biluchis  hold  stures. 

As   regards     nearly    all   the   villages   the  statement  of  tb 
patwaiis   (22   in  number)    is    that  they   follow  Muhammac 
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Law,  and  16  instances  among  t  the  Natkani  Datanis  and  439 
amongst  other  B  lochia  are  given  of  their  doing  so.  Tln-re 
are  no  instances  of  females  succeeding  under  pifts  amongst 
Natkani  Datauis,  bnt  there  are  nine  instances  of  their  doing  so 
amongst  other  Biluehis. 

The  jadicial  decisions  in  (he  District  Courts  are  not 
namerous  or  important,  but  there  was  an  important  decision  by 
this  Court  (NTo.  99  I  of  (889  decided  on  24th  July  189  ),  Plowden 
an!  Benton,  ,1J.),  relating  to  the  Natkani  Datanis  of  this 
same  tdhsil. 

The  general  purport  of  the  Eiiraj-i-am  (questions  f.nd 
answers  10  to  13)  is  that  the  Bilochis  nominally  follow 
Mnbanimadan  Law  and  that  females  (daughters  and  sisters) 
have  a  right  to  a  share,  but  that  as  a  fact  they  do  not 
insist  on  their  right. 

In  each  answer',  however,  the  Natkani  Datanis  are  shown 
as  an  exception  to  the  customary  negation  on  the  part  of 
the  female  heirs,  the  remark  being  that  amongst  them,  some 
or  several  (haz)  females  have  insisted  on  their  rights,  and 
instances  are  given  where  they  have  taken  their  shares. 

The  finding  of  'the  Additional  District  Judsre  is  that  the 
Bilochis  follow  Miiharnmadan  Law,  and  (2)  that  by  custom 
a  gift  of  his  entire  estate  to  a  sister  is  invalid  in  the 
presence  of  a  brother's  son.  Although  the  evidence  that 
Muhammadan  Law  is  followed  is  at  first  sight  strong,  yet 
when  the  instances  arc  looked  into,  they  hardly  support  this 
view.  They,  by  no  means,  show  the  minute  subdivision  of 
an  estate  required  by  Muhammadan  Law,  but  what  they  do 
show   is  (1 )  th  e.,  widows,  mothers,  daughters    and 

sisters,  have  frequently  taken  th*  whole  estate  in  the  absence 
of  sons  and  have  sometimes  taken,  at  any  rate,  nominally  a 
share  even  when  there  were  sons.  This  is  borne  oat  by  what 
has  occurred  in  the  parties'  own  family.  They  are  thus 
related  :— 

GHULAM  MUHAMMAD. 

Mussamniat  Mussammat        Gul  Muhammad.    Ghulam  Muhammad. 

Jhandai.      Janat  (defendants. 

Khan  Muhammad 
(plaintiff  i. 

It  is  admitted  that  Ghnlam  Muhammad  predeceased  his 
father,  and  theiofore  Khan  Muhammad  should  not  have 
succeeded.  Tet  on  the  elder  Ghulam  Muhammad's  death,  his 
estate    was     entered   in   the   revenue  record   as   passing,  half 
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to  Gnl  Muhammad  and  half  to  Khan  Muhammad.  Mnssammat 
Jhandai  married  iu  1862  and  then  executed  a  deed 
renouncing  all  right  of  succession  to  her  father's  estate.  It 
is  true  that,  the  first  deed  executed  in  favour  of  Mussammat 
Jannat  hy  Gnl  Muhammad  recites  that  she  did  succeed  to 
her  share,  but,  as  already  remarked,  we  have  no  doubt 
that  the  recital  is  false. 

In  the  case  decided  by  this  Court  it  was  held  that  it 
must  be  presumed  that  the  parties  followed  Muhammadan 
Law  unless  a  custom  to  the  contrary  was  proved,  that  a 
custom  was  proved,  that  the  fact  that  a  son  predeceased 
his  father  did  not  deprive  the  son's  children  (in  that  case 
daughters)  of  their  right  of  succession  to  their  grandfather's 
estate,  but  that  no  custom  was  proved  by  which  one  son  or 
his  sons  excluded  altogether  the  daughtors  of  another  son.  It 
was  also  the  fact  that  in  that  case  the  females  had  been 
recorded  in  the  revenue  papers  as  owners  of  their  shares, 
apparently  two-thirds  of  the  estate  which  would  have  come 
to  their  father. 

The  conclusion    at   which    we    arrive    is    not     that    the 
Biluchis   strictly   follow     Muhammadan    Law   but    that    their 
custom    of    agnatic    succession   is    greatly     influenced     by     the 
spirit  of   Muhammadan    Law,  and   daughters  are  often  allowed 
to    succeed    in   the   absence   of   sons     and     sometimes,    though 
more  rarely,  even  in  the  presence  of  sons.     The  Natkani  Datanis 
show    the    greatest    favour  to    daughters    and  sisters  and    allow 
them  to  take   what  would    be     regarded    as    their     share     by 
Muhammadan   Law.     No   doubt   they   would  not  work  out  thii 
share  minutely.     They  would  be  guided  by  the  general  principli 
that   the   female's    share   shonld   be    half    that  of    the     mal 
In    the    present    case    if  the   principle  were  followed,  the  sist 
defendant    Mnssammat   Jannat,    shonld    take  one-third   and 
plaintiff  two-thirds   of  Gul  Muhammad's  estate,  and  these  wool 
apparently  be  their  shares  by  Muhammadan  Law.     (See  Tag!1 
Law  Lectures,  1873,  page  105). 

We   are  clearly  of  opinion    that  the    transfers  in    favour 
defendant    during   his    lifetime    are  of   no  binding     effect, 
that    the    consideration    entered     in     the     second     deed     r 
really    passed.     The    plaintiff    is,   therefore,  entitled  to  a   de 
for     two-thirds   of   the   land    claimed   and     we   give   him 
accordingly.     The   parties  will  pay  their  own  costs  throughon 

Appeal  allou 


No7-  ™°s-  CIVIL  JUDGMENTS-So.  137. 


No.  137- 

Before  Mr.  Justice  Battigan  and  Mr.    Justice   Lai  Chand. 

NIHALA  AND    OTHERS,— (Pi aintiffs),— APPELLANTS, 

Versus 

RAHMATULLAH  AND  OTHERS,— (Defendants) - 

RESPONDENTS. 


Appellate  Sidb. 


Civil  Appeal  No.  1079  of  1906. 

Custom— Inheritance — Right  of  the  proprietary  body  of  the  pana  to  succeed 
to  a  co-sharer  in  preference  to  the  deceased's  aunt's  son — Mauza  Balana,  tahsil 
Punipat,  Karnal  District. 

In  a  suit  brought  by  the  proprietary  body  of  the  pana  for  possession 
of  land  left  by  a  co-sharer  of  another  tribe  who  had  died  without  male  lineal 
descendants,  held  that  the  plaintiffs  had  failed  to  prove  that  by  custom  they 
as  mere  co-sharers  in  the  pana  were  entitled  to  succeed  in  preference  to  the 
aunt's  son  of  the  deceased  proprietor. 

Query.— Whether  joining  another  person  as  a  co-sharer  in  the  village  as  a 
hhum  bhai  amounts  to  a  gift  so  as  to  render  applicable  the  rule  of  reversion 
as  prevailing  in  cases  of  pure  gifts  ? 

Further  appeal  from  the   decree  of  S.  Clifford,  Esquire,  Additional 
Divisional  Judge,  Delhi  Division,  dated  5th  July  1906. 

Shadi  Lai,  for  appellants. 

Devi  Dial,  for  respondents. 

The  judgments  of  the  learned  Judges  were  as  follows  : — 

Lall  Chand,  J. — The  land  in  dispute  is  situate  in  mauta  2Uh  April  1907 
Balana  of  tahsil  Panipat  in  the  Karnal  District.  It  was  last 
owned  by  Rahm  Ali,  a  Mohammadan  Rajput,  who  died  without 
leaving  aDy  issue  on  8th  February  I9u3.  Soon  after  his  death 
the  mutation  entries  were  effected  in  June  1903  in  favour  of 
Tnlla,  defendant-respondent,  who  was  described  by  the  patwuri 
as  well  as  by  the  kanungo  as  related  to  Rahm  Ali  through  a 
sister  of  Dorab,  father  of  Rahm  Ali,  deceased.  The  present  suit 
was  institnted  on  15th  January  19C6  by  the  plaintiffs,  who  form 
the  proprietary  body  of  pana  Dasondha  of  the  village  Balana. 
They  claimed  possession  alleging  that  Rahm  Ali  having  died 
heirless,  the  land  reverted  to  them  as  proprietors  of  the  pana, 
both  by  law  and  custom.  The  suit  was  resisted  by  Tnlla,  defend- 
ant, who  claimed  that  he  was  related  to  Rabm  Ali  and  was 
bis  beir,  and  that  plaintiffs,  as  owners  of  the  pana,  had  no  right 
to  succeed  by  law  or  custom  In  the  course  of  the  proceedings 
in  the  First  Conrt  it  was  further  urged  ou  behalf  of  plaintiffs  that 
they  were  entitled  to  reversion,  as  the  land  was  originally  given 
in  gift  by  the  proprietary  body  to   Rahm  Ali'e  ancestor,  Bakhsha 
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when  be  first  settled  in  the  village  To  support  the  gift  the 
plaintiffs  .died  upon  tie  following  entry  in  the  pedigree  table 
of  the  settlement  record  of  18S0  :  "  Aur  Bakhsha  Ranghar  ko 
"  Malikan  kul  PaDa  ne  bataur  bhain  bhai  sharik  kiya." 

The  Lower  Courts  have  dismissed  the  suit,  and  after  hearing 
the  counsel  for  appellant  at  length  we  are  unable  to  arrive  at  a 
different  conclusion. 

There  can  be  no  doubt  on  the  record  that  the  defendant- 
respondent  is  related  to  Rahm  AH  through  his  father's  sister  as 
alleged  by  him.  The  relationship  was  asserted  at  the  earliest 
opportunity  when  the  patwak  made  his  report  in  May  1903 
within  three  months  of  Rahm  Ali's  death.  It  was  supported  by 
kmungoS  report  and  was  not  questioned  by  NehaU,  lambardar, 
who  appeared  at  the  mutation  and  urged  merely  that  Rahm  Ah 
had  left  no  jaddee  relations.  The  relationship  is  moreover  sup- 
ported by  oral  evidence  which  the  Lower  Courts  have  concurrent- 
ly found  to  be  reliable.  We  have,  therefore,  no  hesitation  in 
holding  that  Tulla,  defendant,  is  Rahm  Ali's  aunt's  s  >n  as  alleged 


[ai,  iuii*,  "»■>— 

by  him.  Oa  this  finding  alone  the  plaintiffs'  claim  as  laid  ought 
to  fail  They  sued  on  an  allegation  that  Rahm  Ali  had  died 
heirless,  and  hence  they  as  owners  of  the  pana 


succeTd!  This  allegation  they  have  failed  to  prove.  It  was  not 
contended  that  even  if  defendant  be  related  as  foand  he  is  not 
Rahm  Ali's  heir  under  Muhammadan  Law,  and  no  custom  bear- 
ingonthe  question  was  alleged  or  proved  by  either  side.  The 
entry  in  the  Euvaj-i-am  against  succession  of  daughters  and 
their  issues  alluded  to  by  plaintiffs  obviously  refers  to  cases  of 
UcLion  in  presence  of  collaterals  and  not  to  a  case  where 
the  accession  is  disputed  by  the  proprietary  body  who  as  ,n 
the  present  case,  do  not  even  belong  to  the  tribe  of  the  last  deceas- 
ed owner.  It  is  clear,  therefore,  that  the  onus  lay  on  the  plaintiffs 
to  prove  that  as  members  of  the  proprietary  body  of  the  pana 
they  were  entitled  to  exclude  defendant  from  succession.  Even 
if  defendant  was  not  related  to  Rahm  Ali  as  an  aunt's  son,  plain- 
tiffs would  have  to  prove  their  right  to  succeed.  It  is  found  that 
the  tenure  of  the  village  is  imnerfeet  Wmyachara,  and  according 
to  the  entry  in  the  settlement  record  the  proprietary  rights  in 
the  Village  are  not  held  on  ancestral  share.  In  hot  such 
could  not  possibly  be  the  case  as  the  village  as  well  as  the  pana 
in  dispute  is  owned  by  heterogeneous  tribes,  who,  for  one  reason 
or  other,  acquired  a  footmg  in  the  village  at  different  times  after 
the  original  founders,  viz.,  Gujars  and  Bubals,  had  left  or  aban- 
doned.      The    case   iu   this   respect   is   therefore   analogous   to 
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Earnam  Singh  v.  Pariah  Singh  (!)  and  Ihe  onuslay  heavily  on 
tb"  plaintiffs  to  prove  that  ihey  were  Fntitlfd  lo  nircred  pb 
ultimate  luiis.  There  in  no  entiy  in  the  Biwaj-i-am  faviuiable 
to  their  succession,  nor  in  thp  Wajibul-arz,  and  the  only  instance 
quoted  of  another  village,  Neolta,  is  altogether  too  vague  and.  in- 
definite to  be  relevant  or  applicable.  Moreover,  in  the  present 
case  the  defendant,  as  ain-ady  found,  is  related  to  the  last  deceased, 
owner  through  his  father's  sister,  and  absolutely  no  proof  is  given 
that  under  such  circumstances  the  plaintiffs,  as  owners  in  the 
puna,  are  entitled  to  exclude  him  from  succession.  On  the  other 
hand  it  is  found  by  the  First  Court  that  there  are  instances  where 
sisters  and  their  issues  have  succeeded  in  the  village,  and  in 
Bishen  Singh  v.  Bhagwan  Singh  (3)  a  sister's;  son  was  held  to 
have  a  superior  right  against  the  village  proprietary  body. 
Plaintiffs'  claim,  as  instituted,  fails  therefore  entirely.  As  regards 
reversion  by  reason  of  an  alleged  gift,  by  the  proprietary  body  to 
Bakhsha,  ancestor  of  Kahrn  Ali,  there  is  no  proof  excepting  the 
entry  in  the  pedigree  table  as  noted  already.  The  entry  on  the 
face  of  it  does  not  speak  of  the  transfer  as  a  gift.  As  remarked 
by  the  learned  Divisional  Judge  the  transfer  probably  occurred 
200  years  befuie  the  entry  was  made,  and.  this  view  is  supported 
by  the  circumstance  that  according  to  the  settlement  pedigree 
table  tiahni  Ali  is  shown  as  sixth  in  descent  from  Bakhsha,  in 
whose  favour  the  gift  is  alleged  to  have  been  made.  There  is  no 
proof  on  the  record  that  if  another  person  is  joined  as  a  co-sharer 
by  way  of  bhum  bhai,  it  necessarily  implies  a  transfer  by  gift 
in  every  case.  The  circumstances  under  which  Bakhsha  was 
made  a  bhum  bhai  by  the  proprietary  body  in  the  early  days  of 
the  village  settlement  are  altogether  unknown.  There  is,  therfore, 
no  reason  for  inferi  ing  a  definite  gift,  and  it  is  somewhat  re- 
maikable  and  significant  tlat  if  the  land  was  originally  given 
in  gift  to  Bakhsha  by  the  proprietary  body,  the  plaintiffs  would 
have  omitted  to  rely  upon  the  gift  in  their  plaint.  The  gift  was 
evidently  nsserted  when  the  entry  in  the  settlement  pedigree  table 
was  discovered  on  an'  examination  of  the  sidar  hanungo  as  a 
witness.  Moreover,  this  is  not  the  solitary  instance  in  the  village 
where  a  stranger  was  accepted  as  a  co-sha'er  bataur  bhum  bhai. 
There  arc  three  more  instances  given  in  this  very  pana  and  the 
practice  seems  to  form  here  a  special  feature  of  the  village  settle- 
ment and  one  of  the  principal  means  employed  to  populate  the 
village  and  bring  its  lands  under  cultivation.  We,  therefore, 
hold   that   a   gift,    as    alleged,    is    not  proved  in  this  case,  and 
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the  plaintiffs  cannot  claim  reversion  as  heirs  by  reason  of 
any  such  gift.  It  is  nnucmpiy  meter  the  cinums-tances 
to  decide  whetler  the  m'e  tf  reverticn  applies  to  cases  of 
gifts  for  consideration,  where  t'-e  gift  is  in  favonr  of-  a 
stranger  or  whether  speaking  oidinarily,  joining  another  person 
as  a  co-sharer  in  the  village  as  a  bhum  bhai,  does  amonnt  to 
a  gift  so  as  to  render  applicable  the  rule  of  reversion  as  it 
prevails  in  cases  of  pure  gifts.  The  case  directly  discussed  in 
Sita  Bam  v.  Baja  Bam  (i)  was  the  case  of  a  gift  made  to 
a  daughter  or  daughter's  son,  and  it  was  held  that  such  gift 
is  concurred  in  by  the  next  male  beirs  of  the  donor  for  the 
benefit  of  the  male  issues  of  the  daughter;,  and,  therefore,  on 
failure  of  such  lineal  descendants,  the  property  gifted  would 
revert  to  the  donor's  heirs. 

This  is  evideot  from  the  discussion  on  pages  60  and  61  of 
the  report. 

After  premising  that  the  land  in  a  village  community  does 
not  belong  absolutely  to  the  individual  bolder,  Sir  Charles  Roe 
observed  as  follows  : — 

«  But  I  entirely  concur  with  the  remarks  of  Sir  Meredith 
«  Plowden  which  I  have  quoted  that  when  this  is  done  (».  e., 
««  the  succession  is  allowed  to  be  altered  by  adoption  or  gift), 
«  it  is  done  from  a  tender  feeling  to  benefit  the  direct  descend- 
«  ants  of  the  old  stock  and  not  in  order  to  benefit  the  family 
«  into  which  a  daughter  of  the  tribe  happens  to  have  married. 
"When  the  tribe  or  village  community  thus  breaks  iterate  of 
«  rigid  exclusion,  it  certainly  never  contemplates  the  admission 
«  into  its  body  of  a  stream  of  unknown  strangers.  I  feel  certain 
«  that  to  an  ordinary  J  at  tribe  the  idea  of  the  right  of  the 
"collaterals  of  a  daughter's  husband  to  enter  the  daughters 
«  father's  villages  and  take  his  share  of  the  portion  of  family 
«<  land  would  be  regarded  as  quite  as  preposterous  as  a 
«  similar  claim  on  the  part  of  the  father's  collaterals  to  suc- 
««  oeed  to  land  in  the  husband's  village."  The  discussion 
bo  far  is  pre-eminently  logical  and  perfectly  reasonable  and 
intelligible.  But  when  the  gift  is  made  for  some  considera- 
te such  as  the  donor's  inability  to  cultivate  the  laud  and 
pay' its  revenue  and  the  donee's  willingness  to  share  the 
burden  or  for  some  other  consideration,  such  as  services 
rendered  to  the  donor,  or  when  the  gift  is  made  to  an  entire 
stranger  as  a  charitable  gift  or  otherwise.  Can  it  fairly 
and   reasonably  be  predicated   under   such  and  similar  circam- 
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stances  that  the  gift,  if  not  objected  to,  is  concurred  ia  by  the 
next  heir,  be  he  a  son  or  a  collateral,  merely  for  the  benefit 
of  the  direct  lineal  male  issues  of  the  donee  ?  A  "  stieam 
of  strangers  "  is  admitte!  here  db  initio  and  no  reason 
i3  apparent  why  it  should  end  and  terminate  with  the  direct 
male  lineal  descendants  of  the  d.nee.  The  considerations  which 
support  such  view  in  the  case  of  a  gift  to  daughters  or  other 
female  relations  are  absolutely  wanting  under  such  circum- 
stances, and  no  other  consideration  or  reasons  are  conceiv- 
able which  would  limit  the  gift  for  the  benefit  of  the  direct 
male  descendants  only  unless  it  were  so  expres  ly  provided 
for  by  the  gift  itself.  It  is  clear  that  in  the  c=ise  of  trans- 
fer for  consideration,  such  as  a  sale,  the  rule  of  reversion 
is  altogether  inapplicable.  The  next,  heir,  whether  a  son  or 
a  collateral,  has  a  right  to  object  to  the  sale  itself,  bat  if 
he  does  not  elect  to  do  so  within  proper  time,  the  title  of 
the  vendee  becomes  altogether  indefeasible  by  prescription, 
and  his  heiis,  whether  females,  through  females  or 
collaterals,  would  inherit  the  property  in  the  ordinary 
course  of  succession.  Would  not  the  same  rule  of  title  by 
prescription  apply  to  a  case  where  the  gift  is  partly  for 
consideration  or  in  favour  of  a  stranger,  and  it  is  not  objected 
to  by  the  next  heir  within  the  prescribed  time  before 
or  after  the  donor's  death  ?  There  is  no  legal  or  customary 
presumption  iu  such  cases  that  the  gift  when  made  was  intend- 
ed for  the  benefit  of  the  direct  male  heir  of  the  donee.  Would 
not  then  the  ordinary  rule  of  indefeasibility  by  prescription 
apply  to  such  cases  as  it  would,  if  the  transfer  were  wholly 
for  consideration  ?  The  principle  undei lying  the  Pull  Bench 
judgment  in  Sita  Bam  v.  Baja  Bam  (J)  is  clearly  inapplic- 
able :;nd  no  other  principle  is  apparent  so  as  to  let  in  the 
rule  of  reversion.  It  seems  to  me  to  be  unintelligible  why  the 
gift  should,  in  such  cases,  be  regarded  as  exhausted  on  failure 
of  direct  male  heirs  of  the  donee.  In  Bhagwani  v.  Atru  (2) 
again  the  gift  was  in  favour  of  a  resideur,  sou-in-kw,  a  case  no 
way  distinguishable  in  principle  from  the  case  of  a  gift  to 
daughter  discussed  in  Sita  Bam  v.  Bnja  Bam.  In  Bhaqwani 
v.  Atru  it  was  held  that  unless  the  circumstances  :ire  very  special, 
the  donee  could  not  alienate  the  land  gifted  to  outsiders  except 
for  necessity,  and  that  his  son  and  wife  were  in  the  same 
position  to  object  to  the  alienation  as  heirs  as  the  collaterals 
of  the  donor.  CJuld  fie  same  principle  apply  where  the  donee 
is  a  stranger  ?     Would  not  the  property  in  his  hands  bo  treated 
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as  his  self-acquired,  which  he  was  altogether  free  to  alienate  ? 
I  am  strongly  inclined  to  think  that  the  rule  of  reversion 
enunciated  in  Situ  Bam  v.  Raja  Ram  is  strictly  applicable 
only  to  the  actual  case  contemplated  by,  and  discussed  in  that 
judgment,  viz,  where  the  gift  is  made  to  a  daughter  or 
other  female  relation  for  the  benefit  of  their  male  issue.  It 
is,  however,  unnecessary  to  finally  decide  the  matter  in  this 
case,  as  we  hold  that  it  is  not  proved  that  Bakhsha  origin- 
ally  received  the  property  in  dispute  by  gift  from  the  pro- 
prietary body.  A  somewhat  similar  view  was  taken  in  an 
analogous  case  in  Civil  Appeal  No.  113  of  1905,  and  it  was 
held  that  the  ent^y  in  the  pedigree  table  did  not  prove  a 
gift,  and  therefore  the  rule  of  reversion  was  held  to  be  in- 
applicable.  The  appeal,  therefore,  fails  on  all  grounds  and  is 
dismissed  with  costs. 
H»  May  1907.  Batten,  J.-I   agree   that  Bakhsha  is  not  proved  to   have 

received  the  property  in  suit  as  a  gift  from  the  propr.etary 
body  and  that  the  appeal  must  be  dismissed  on  this  ground. 
As  at  present  advised,  1  am  inclined  to  take  the  same  view 
of  the  scope  of  the  Full  Bench  ruling  in  Sita  Ham  v. 
Baja  Earn  as  is  taken  by  my  brother,  but  the  question 
discussed  by  him  is  not  strictly  before  us,  upon  our  find- 
ings,  and  I    would,   therefore  reserve   any    final   opinion  upon 

it. 

Appeal  dismissed. 

No-  138- 

Before  Mr.  Justice  Lai  Chand. 
AZ1MAN,-(Puint.Fp),-APPKLLANT, 

Versus 

Appbllate'Sidb.    J  BHU RIA  AND  OTHERS— ( Defendants),— 

RESPONDENTS. 
Civil  Appeal  No.  522  of  1905. 
Apellate   **-*-**   <*  case  oy-LUnii  <o-Cm  Precede  Cote, 
1882  Sections  562,  564. 

Held  that  an  Appellate  Court  has  no  power  to  remand  a  case  for  a  second 

Miscellaneous  further  appeal  from  the  decree  of   W.   A  Le     Bos- 
signal,  Esquire,  Additional  Divisional  Jn.ge,  JDehU   D^on, 
dated  23rd  February  1905. 
Muhammad  Shafi,  for  appellant. 
Shadi  Lai,  for  respondents. 
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The  judgment  of  the  learned  Judge  was  aB  follows:— 

Lal  Chand,  J.— It  is  contended   by  the  counsel  for  respond-    g^  Dter.  \qqq. 
ent  that  the  order  appealed  against  was  not  passed,   nor  purports 
to  hare  been  passed,  under  Section  562,  Civil  Procedure  Code,  and 
that  therefore  the  appeal  is  not   maintainable.     This     contention 
appears  to  me  to  be  correct.    But  it  is  contended,  in  reply  by  the 
counsel  for  appellant,  that   the   order   of  remand,   if  not   under 
8eotion   562,    is    altogether    ultra  virei    as    being  opposed   to 
Section  564,  Civil  Procedure  Code,  and  therefore  ought  to  be  set 
aside  on  revision.  In  snppoit  of  his  contention  he  relies  principally 
on  V*nkata  Varatha  Jhatha  Ohariar  v.   Anantha  Ohariar  ('),   and 
on   the  language  of  Seotion  564,  which   prohibits   an    Appellate 
Court  from  remanding  a  c.ise  for  seoond  decision  except    as    pro- 
Tided   in    Section  662.     The  counsel  for  respondent    relied   upon 
Habib    Bakhsh    v.  Baldeo   Prasad   (»)    and    Perumbra   Nayar   r. 
Subrahmanian  Pattar  (»),  as  showing  that  in  certain  cases  an  Ap- 
pellate Court  possesses  inhereut  jurisdiction  to  remand  a  case  for 
second  decision  otherwise  than  under  Section  562,  Civil   Prooedure 
Code.     It  appears  to  me  that,  if  this  contention  be  conect,  Section 
564,   Civil  Procedure  Code,  would  be    rendered   altogether    nuga- 
tory.    The  inherent  jurisdiction   claimod  is   absolutely  nndefiDed 
and   if   it  is  left  optional  to  an  Appellate  Court  to   remand  for  a 
seoond  decision  as  it  thinks  fit,  it  would  be  difficult   to  imagine  a 
ease  to  which  the  prohibition  contained  in  Section  564   would   be 
held  to   apply.     In  each  case  when  the  order  is  opposed  to  the 
provisions  of  Section  562,  the  reply  would  be   that  it  is    not  an 
order  of  remand  under   Section  562,    but   by   virtue   of   inherent 
jurisdiction  vested   in    a  Court   of  Appeal.     This    would   render 
useless  not  only  Section  564  but  also  Section  562,  and   I  fail  to 
understand  why  the  Legislative  should  then   have   insisted   that, 
it  is  only  when  the  First  Court  has  decided  a  suit  on  a  preliminary 
point  and  the  decree  upon  such    preliminary  point  is  reversed  on 
appeal  that  the  Appellate  Court  may  remand  the  case  for  a  secend 
decision.    The  necessity  for  insisting  npon  the  decision  being  on  a 
preliminary  point  would  altogether  vanish  if  the  Appellate  Court 
had  otherwise    plenary    jurisdiction    to  remand    the   ease   for    a 
second  decision  whether  or  not  the   First  Court  decided    the   su>t 
upon  a  preliminary  point.     This  view  is  apparently  supported   by 
the   judgment   of   the  Privy  Council    in  Venkata    Varatha  Jatha 
Ohariar  v.  Anantha  Ohariar  (')• 

There  is   clear   and     obvious  advantage   in   prescribing   the 
power  of  remand  of  an  Appellate  Comrt  w.thin  certain  well  defined 
,  h  ,    /,   s    XvTiad.,  296,  P.~0.  (»)  1.  L.  &.,  XXIU  411.,  167. 
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limits  and  not  conferring  on  it  an  unlimited  and  undefined  power 
of  roinand.     Tho  mischief  that  might   result  otherwise  would  be 
irremediable  in  certain  cases.     An  Appellate    Court  not  satisfied 
with   the  soundness   of   the  fdpcision  of  tho    First  Court   might 
remand  the  case  for  a  seoond  decision,  giving  its  own  findings    on 
some  of -the  points  involved  in  the  oase  aw  was  done  in  the  present 
case.      Its  order  would  not  be  appealable  under  Section    588    as 
not  being  an  order  under  Section  562,  and  it  would  not  be  appeal- 
able as  a  decree  as  the  case  has   not   been  finally   decided.    The 
order,  by  its  very  irregularity,  would  obtain  a  finality,  while  if  it 
purported  to  be  under  Section  562,  would  be  set  aside  as    passed 
contrary  to  the  provisions  of  that   section.     It,  no   doubt,  seems 
desirable  that  a  wider  power  of  final  remand  might  be   conferred 
on  Appellate  Courts  to  meet  the  difficulty   in  certain  cases   such 
as  is  referred  to  in   the   judgment  quoted   for    the   respondent. 
But  the  difficulty  does  not  appear  to    me  to  ba    insuperable,    and 
in   the   absence  of  any  such  power  conferred  by  the  Code  and  in 
the  face  of  the  mandatory  provisions   contained  in  Section    564, 
it  does  not  follow  that  such  power  be  held  as  vested  in  Courts   of 
Appeal  by  inherent  jurisdiction.     The  policy   of   the  Code  seems 
to  me,  and  rightly  so,  to  regulate  strictly  the  powers  of  remand  of 
an  Appellate  Court,  and  it  does  not   appear  to  me  to   be   open  to 
the  Courts   to    supplement   those   powers   in  any  case,  however 
desirable   and   necessary  the   occasion   might  be.     I,    therefore, 
hold  that   the  order  of  remand  passed  in  this  case  by  the  Lower 
Appellate  Court  is  altogether  ultra  vires.     It  is  not  justified  by 
Section  562,  Civil  Procedure  Code,  and  it  is  opposed  to   the   pro- 
visions of  Section  564,  Civil   Procedure   Code.     I,  therefore,  set 
aside  the  order   as   illegal   and  remand   the  case  to   the  Lower 
Appellate  Court  for  disposal  in  accordance  with  law. 

Appeal  allowed. 

No.  139- 

Before  Mr.  Justice  Rattigan  and    Mr.  Justice  Lai  Chand. 
BIRI  —  PETITIONER, 
V  Verstis 

Beferbnce  Bide.  BARKHURDAR  AND  OTHERS,— RESPONDENTS. 

Civil  Reference  No.  23  of  1907. 

Succession  Certificate  Act ,  1898,  Sections  7,  9,  19— Order  granting  certificatt 
conditional  upon  furnishing  security — Appeal. 

Beld  that  an  order  granting  a  certificate  of  succession  under  the  Succession 
Certificate  Act,  18S9,  conditional  on  giving  security  is  an  order   "granting  a 
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certificate  "within  the  meaning  of  Section  1 9  of  the  Act,  and  is  therefore 
appealable. 

Case  referred  by  Major  G.  C.    Beadon,  Divisional  Judge,  Soshiar- 
pur  Division,  on  19th  February  1907. 
Bodh  Raj,  for  petitioner. 
The  judgment  of  the  Court  was  delivered  by 

LiL  CHAND,  J.— This  is  a  reference  under  Section  617,  Civil  23rd  April  1907. 
Procednre  Code,  by  the  Divisional  Judge  of  Hoshiarpnr.  The 
point  referred  for  decision  and  the  reasons  for  making  the  refer- 
ence are  given  in  fnll  in  the  statement  prepared  by  the 
Divisional  Judge.  Briefly,  on  an  application  made  by  Mussam- 
mat  Biri  for  grant  of  certificate  under  the  Succession  Certificate 
Act  in  respect  of  one-half  share  of  a  deposit  of  Rs.  1,100 
owned  by  her  deceased  husband,  the  District  Jndge  of  Hoshiar- 
pnr parsed  the  following  order  on  23rd  November  1906  :  "I 
"  have  beard  the  arguments  of  the  pleaders  for  the  parties. 
"  According  to  Mnhammadan  Law  a  wife  is,  in  the  presence  of 
"  BOO]),  entitled  to  one-eighth  share  only.  A  certificate  for  recovery 
"  of  Rs.  137-8-0,  i.  e.,  one-eighth  of  Rs.  1,100  is,  accordingly, 
"  granted  to  Mussammat  Biri,  conditional  on  her  furnishing 
"  security.  As  regards  the  other  portion  of  the  amount  the 
"  application  is  refused." 

This  order  was  appealed  against  to  the  Divisional  Judge  by 
objectors,  step-ens  of  the  applicaut  Mussammat  Biri,  and 
she  preferred  a  cross-objection  claiming  to  be  entitled  to  a  certi- 
ficate at  least  for  one-half,  if  not  for  the  whole,  deposit  of 
Rs.  1, 100 

At  the  hearing,  however,  in  spite  of  her  own  cross-objection, 
it  was  urged  on  behalf  of  Biri  that  the  appeal  was  premature 
and  could  not  be  entertained.  The  learned  Divisional  Judge  was 
inclined  to  over-rule  the  c intention,  but  owing  to  a  conflict  of 
authorities  bearing  on  the  subject,  he  felt  considerable  doubt,  and 
has  accordingly  referred  the  point  for  decision  under  Section  617, 
Civil  Procedure  Code. 

The  authorities  bearing  on  the  question  are  doubtless  con- 
flicting. The  Alhhabad  aud  the  Bombay  High  Courts  have  ruled 
that  a  conditional  order  for  grant  of  certificate,  such  as  was  passed 
by  the  District  Judge  in  the  presmnt  case,  was  not  appealable, 
■while  the  very  opposite  view  line  reen  taken  by  the  Calcutta 
and  Madras  High  Courts.  The  learned  Divisional  Judge  referred 
J»   Bhagwani   v.   ilanni  Lai  (>),  Bai  Devkore  v.  Lai  ('hand  J iv an- 
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das  0),  BadhaRani  Bassi  v.  Brintabun  Chundra  Basach  (2), 
Ariya  Pillai  v.  Thangammal  (s),  unci  Naunhu  Mai  (*).  There 
is  no  decision  on  this  point  by  this  Court,  but  there  are  two 
more  High  Court  judgments  bearing  on  the  same  question,  viz., 
Venkatasami  Naik  v.  Ohinna  Narayana  Naik  (6)  and  Allahabad 
Law  Journal,  Volume  2,  page  606  (*).  The  last  is  apparently  the 
latest  authority  on  the  subject,  and  it  is  significant  that  one  of 
the  Judges  constituting  the  Division  Bench  which  decided  the 
case  expressed  himself  strongly  against  the  view  already  enter- 
tained and  accepted  by  the  same  High  Court. 

The  former  was  followed  in  Ariya  Pillai  v.  Thangammal  (3), 
and  is  quoted  there  as  an  unreported  case. 

Under  the  circumstances,  specially  in  view  of  the  absence  of 
any  decision  by  this  Court  bearing  on  the  question,  it  appears  to 
be  eminently  necessary  and  desirable  to  refer  primarily  to  the 
provisions  of  the  Act  itself,  such  as  are  relevant  to  the  point 
under  reference.  After  providing  for  making  au  application 
under  Section  6,  Section  7  of  the  Act  enacts  :  "  If  the  District 
"  Couit  is    satisfied   that     there   is    ground    for    entertaining 

"the   application,   it  shall  fix   a  day  for  the  hearing  thereof 

"And  upon  the  day  fixed  or  as  soon  thereafter  as  may  be  practi- 
"  cable,  shall  proceed  to  decide  in  a  summary  manner  the  right 
"  to  the  certificate. 

"  When  the  Cotirt  decides  the  right  thereto  to  belong  to  the 
"  applicant,  it  shall  make  an  order  for  the  grant  of  the  certificate 
"  to  him." 

Clauses  (3)  and  (4)  of  the  section  then  provide  for  cases  if 
intricate  questions  of  law  or  facts  arise,  or  when  there  are  more 
applicants  than  one.  Under  Section  8  provision  is  made  for 
specifying  in  the  certificate  the  debts  and  securities  "  when  the 
District  Judge  grants  the  certificate,"  and  Section  9  renders  it 
obligatory  in  certain  specified  cases  and  optional  in  others  to  take 
security  "  as  a  condition  precedent  to  the  granting  of  a  certificate," 
from  "  the  person  to  whom  the  Court  proposes  to  make  the  grant.' 
The  right  to  appeal  is  conferred  by  Section  19  of  the  Act 
"  from  any  order  of  a  District  Court  granting,  refusing,  or  revok- 
"  ing  a  certificate  under  this  Act,  and  the  High  Court  may,  if  it 
"  thinks  fit,  by  its  order  on  the  appeal,  declare  tbe  person  to 
"  whom  the  certificate  should  be  granted." 

(»)  /.  L.  R.,  XIX  Bom.,  790.         (4)  J.  /..  R.,  XXVI  All.,  173. 
(*)  I.L.R,  XXV  Calc,  320.        (*)  5  Mad.  L.  J.,  28. 
(8)  J.  1.  R.,  XX  Mad.,  442.  (6J  2  All.  I.  J.,  606. 
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It  is  clear  from  these  various  provisions  that  the  order 
granting  the  certificate  iB  to  follow  as  a  necsssary  and  indispens- 
able result  of  the  favourable  decision  as  to  right  to  the  certificate. 
"  When  the  Court  decides  the  right  thereto  to  belong  to  the 
"  applicant,  it  shall  make  the  order  for  the  grant  of  the  certificate 
"  to  him."  The  decision  in  the  case  thus  obviously  takes  the 
place  of  a  judgment  in  a  regular  suit  and  the  order  granting  the 
certificate  is  the  resultant  decree  or  formal  expression  of  the  adju- 
dication. An  order  requiring  security  may  be  inteivened  in 
certain  cases  as  a  condition  precedent  to  the  grant,  and  it  shall 
be  intervened  when  the  Court  proposes  to  proceed  under 
clauses  (3)  and  (4)  of  Section  7  of  the  Act,  but  the  real  order 
granting  the  certificate  is  passed  actually  under  Section  7,  and  not 
under  Section  9.  When  the  security  is  ordered  to  be  taken,  the 
order  passed  is  an  order  granting  the  certificate  conditional  on 
security  filed.  But  the  order  does  not,  by  reason  of  the  super- 
vention of  the  condition  relating  to  security  cease  to  be  an  order 
granting  the  certificate.  The  order  is  an  order  granting  the  certifi- 
cate as  a  neoessary  result  of  the  decision  as  to  right  to  the  certi- 
ficate, and  such  order  is  appealable  under  Section  19,  whether  it 
be  an  order  granting  certificate  subject  to  a  condition  or  an  abso- 
lute order  unincumbered  with  any  condition.  The  words  used 
in  Section  19  are,  "  from  the  order  of  a  District  Court  granting 
a  certificate,"  and  such  order  is  clearly  tho  order  referred  to 
in  clause  (2)  of  Section  7  of  the  Act. 

This  view  receives  considerable  support  from  the  nature  of 
the  ordor  to  be  passed  on  appeal  recorded  by  Section  19,  viz.,  it 
is  an  order  declaring  the  person  to  whom  the  certificate  should 
be  granted,  thus  rendering  it  clear  that  the  real  subject-matter 
of  the  appeal  is  the  decision  of  the  Lower  Court  as  to  the  right 
to  certificate.  In  order  to  allow  the  appeal  it  is  doubtless  further 
necessary  that  an  order  for  grant  of  certificate  should  have 
been  passed,  bat  the  circumstance  that  such  order  is  absolute  or 
conditional,  appears  to  be  immaterial  for  entertaining  an  appeal 
under  Section  19.  In  the  present  case  there  is  no  room  for 
doubt  that  the  order  under  appeal  was  a  final  order,  which 
followed  the  decision  by  the  Court  as  to  the  right  to  the  certifi- 
cate. This  is  rendered  clear  beyond  any  shadow  of  doubt  by  the 
latter  portion  of  the  order  refusing  to  grant  the  certificate  for 
the  remaining  seven-eighths  of  the  deposit.  The  last  portion  of 
the  order  was  certainly  appealable,  and  so  the  former,  though 
conditional,  in  its  form. 

The  matter  in  this  respect  seems  to  be  an  analogous  to  a 
decree  in  a  pre-emption  suit.     A  conditional  decree  passed  uuder 
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Section  214,  Civil  Procedure  Code,  is  applicable  as  a  decree 
in  spite  of  the  condition  attached  that  the  suit  shall  stand  dis- 
missed if  the  condition  is  not  fulfilled  as  required.  Such  decree  or 
order  is  not  ambiguous  as  was  assumed  to  be  the  case  in  Saunhu 
Mai  v.  Gnlabo  (l),  where  it  forms  the  chief  reason  for  holding  that 
the  order  is  not  appealable.  What  is  to  be  looked  at  is  the  order 
as  passed,  and  not  what  it  might  be  in  future,  if  the  required 
condition  be  not  fulfilled.  There  is  no  implication  at  the  time 
that  the  relief  is  refused  and  not  granted,  and  the  appeal  is 
maintainable  against  the  order  as  passed  in  express  terms  and 
not  ngninst  what  it  might  imply  to  be  in  future.  With  all  due 
respect  for  the  learned  Judges  who  derided  the  case,  we  are,  there- 
fore, unable  to  endorse  the  view  "  that  a  bifurcated  order 'of  the 
"  kind  would,  if  an  appeal  lay,  be  open  to  appeal  by  both  sides. 
"  It  would  be  open  to  one  side  to  say  that  it  was  an  order  grant- 
"  ing  a  certifioite,  and  it  would  be  open  to  the  other  side  to  say 
"  that  it  was  an  order  refusing  a  certificate."  We  fail  to  see 
that  there  is  any  dilemma  in  the  matter.  Nor  are  we  able  to 
find  ninch  force  iu  the  second  reason  given  in  the  same  judgment 
by  a  reference  to  the  terms  of  Section  9  of  the  Act.  No  doubt 
the  words  used  are,  "the  person  to  whom  it  proposes  to  make 
the  grant."  Bnt  as  explained  already,  these  words  merely 
require  a  condition  precedent  to  be  added  to  the  grant.  It  does 
not,  however,  follow  that  by  reason  of  the  supervention  of  such 
condition  the  order  ceases  to  be  what  it  purports  to  be  on  its  face, 
viz.,  an  order  granting  the  certificate. 

In  Bhagwani  v.  Manni  Lai  (2)  the  order  appealed  from  was 
held  to  bo  only  an  interlocutory  order,  and  not  the  final  order  in 
the  case.  The  exact  terms  of  the  order  are  not  given  in  the 
judgment,  but  Mr.  Justice  Mahmud  interpreted  the  order  as 
expressing  an  intention  to  give  the  certificate  on  furnishing 
security.  As  already  remarked,  the  order  passed  in  the  present 
case  is  incapable  of  bearing  any  such  construction.  But  in  Badha 
Bani  Dassi  v.  Brindabun  Ohandra  Basack  (3)  the  order  appealed 
against  said,  "  Brindaban  Chandra  Basack  will    be  granted  certi- 

"  ficate ,  provided  that  he  gives  security,"  audyefc  it  was  held 

to  be  an  order  granting  a  certificate  within  the  meaning  of  Section 
19.  In  B  d  Davekore  v.  Lai  Chand  Jivandas  (*)  the  appeal  was 
filed  by  the  very  person  to  whom  the  certificate  was  granted, 
complaining  against  the  condition  as  to  security.  It  was  held 
without  any  discussion,  following  Bhagwani  v.  Manni  Lai  (2)  that 
the  appeal  did  not  lie  though  it  was  recognised  that   there   weie 

(l)  I.  L.  R.,  XXVI  All.,  173.         (a)  1.  h.  R.,  XXV  Calc,  820. 
0)  I.  L.  R.,  XIU  lit.,  2U.  <<)  J.  L.  R.,  XIX  Bom.,  790. 
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some  points  of  difference  in  the  two  oases,  bnt  not  material,  the 
same  principle  being  held  to  be  applicable.  It  is  unnecessary  for 
the  purposes  of  the  present  reference  to  decide,  whether  an  order 
as  to  security  passed  under  Section  9  of  the  Act  is  or  is  not 
appealable.  Id  Ariya  Pillai  v.  Thangammal  (})  a  further  order 
was  actually  passed  after  the  secnrity  was  filed,  and  yet  it  was 
held  that  the  original  order  granting  the  certificate  conditional 
on  giving  security  was  applicable.  The  judgment  in  Yenkatasami 
Nail-  v.  Ohinna  Naryana  Naik  (-)  was  referred  to  hs  an  authority 
to  support  the  view  taken. 

The  latest  case  reported  on  the  subject  as  remarked  at  the 
outset  is  2  Allahabad  Law  Journal,  page  606  (s),  and  in  this  case 
Richards,  J.,  expressed  himself  strongly  in  agreement  with  the  view 
entertained  by  the  Calcutta  and  Madras  High  Courts.  For  the 
reasons  already  given  in  full,  we  consider  that  this  view  is  in 
complete  consonance  with  a  proper  interpretation  and  scope  of  the 
relevant  provisions  of  the  Act,  and  we  hold  it  to  be  commendable. 
We,  therefore,  decide  that  theappeal  was  maintainable,  and  direct 
that  a  copy  of  this  judgment  be  transmitted  to  the  learned 
Divisional  Judge  for  informatiou  and  guidance. 

No-  1  U  o 

Before  Mr.   Justice  Ttattigan  and  Mr.  Justice  Lai  Chand. 

MEHTAB-UD-DIN  AND    OTHERS,— (Plaintiffs),  - 

APPELLANTS, 

Versus  }  Appsluti  Sim. 

ABDULLAH  AND  OTHERS,-(Defendants),— RESPONDENTS. 
Civil  Appeal  No.  1270  of  1906. 

Custom — Inheritance—  Shamsi  Khojas  of  Lahore — Muhammadan  Law — 
Right  of  representation. 

Found  that  in  matters  of  succession  the  Shamsi  Khojas  of  Lahore  were 
governed  by  custom  and  not  by  Muhammadan  Law  and  that  among  them  the 
sons  of  a  predeceased  collateral  were  entitled  to  succeed  by  right  of  repre- 
sentation in  presence  of  their  uncle. 

Further  appeal  from  the  decree  of  F.  T.  Dixon,  Esquire,    T'ivisional 
Jwlge,  Lahore  Division,  dated  27r*i  August  1906. 
Muhammad  Shafi,  for  appellants. 
Kamal-nd-din,  for  respondents. 

(')  /.  L.  R.,  XX  Uad.,  442.  O  5  Had.  L.  J.,  28. 

(»)  2  Ml.  L.  J.,  606. 
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The  judgment  of  the  Court  was  delivered  by 

LalChand,   J. -Nur  Din,  a  Shamsi   Khoja,  of  Lahore  city, 
3rd  Jme  U     .     ^    ^    ^    ^    [QQ^    ^.^    twQ    hougM     and    certain 

moveable    property,    whiob    are  the  subject-matter  of   dispute 
in  the  present  suit.     He  was  followed  to    the    grave  in    quick 
succession  by  his  minor    daughter,    Sirdar    Begam,    who    died 
on    14th  May,  and  by  his  mother,  Aishan,  who  died    on  25th 
May  of  the  same  year.     The    parties    to  the    present  suit  are 
collateral  relatives  of  Nur  Din,  being  descendants    of  his  unole 
Muhammad  Bakhsh.      The   plaintiffs    are    descendants    of  four 
sons  of  Muhammad  Bakhsh,   all    of      whom    predeceased    Nur 
Din,  and  the  defendant  Abdullah  is  the  fifth  son  of  Muhammad 
Bakhsh.    The    plaintiffs    claimed  that  Aishan,    mother  of  Nur 
Din     had    only    a    life    estate,    and  on  her  death,  they    were 
entiUed  by  custom  to    receive    four-fifth  share  in  the  estata  left 
by    Nur    Din.     The  defendant  Abdullah  pleaded  that  he    was 
the    sole    heir  under   Muhammadan   Law   to   the  exclusion   of 
the  plaintiffs,  as  their  father   had   predeceased  Nnr  Din,     The 
first    issue    used    in    the  case  was  "  whether  the   parties    are 
«  governed  hy  any  custom  different  from  their    personal  Law, 
«  the  Muhammadan  Law."     The  Subordinate  Judge,  who  tried 
the    suit     found    this    issue    in    favour   of  the   plaintiffs,    and 
decreed    their    elaim,    subject  to  certain    modifications  and    re- 
servations  which  it  is    unnecessary  to   notice.     The   Divisional 
Judge  on    appeal  by  the    defendant  has  dismissed  the    suit  on 
the  sole  ground  that  the  parties  were  bound  by  the  provisions 
of  the  Muhammadan  Law,  which  excluded  representation    and 
that    no    custom    to  the  contrary  was  proved.      The  plaintiffs 
have    appealed    and    the    sole    point  for  decision   in  appeal    is 
whether  the  plaintiffs  are  entitled  by  custom    to   share  in  the 
inheritance  as  alleged,  or  that  they  are  entirely  excluded  from 
succession    under    Muhammadan  Law  as    held  by  the  learned 
Divisional  Judge.     The  parties  are  townsmen  as  was  Nur    Din 
and  the  property  in  dispute  is  doubtless    non-agricultural      It 
follows,  therefore,   that   they   are  not   bound     or   governed    by 
custom  of   agricultural  tribes     But   it  does  not  follow,  as  was 
contended,  that  in  matters  relating  to  succession    they  necessarily 
follow  or   are    governed  by    the    provisions    of   their   personal 
Law,   which  is  Muhammadan  Law  in   the  present  case. 

Section  5  of  the  Punjab  Laws  Act   makes  no    distinction 
between    agriculturists   and  non-agriculturists.    It    lays    down 
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a    rale    of  decision   for*    all   classes  without,     distinction    of      *  I     am     rather 

.     doubtful  as   to  this, 
caste,   creed,    or  calling,   and    the    rule    laid    down  is  that  in  but  it  is  not  neces- 

questinns  regarding  succession,   etc.,   the  rale  of  decision   shall  ^^^  *£ 

be—  (Sd.)  H.  A.  B.  R. 

(o)  any  custom  applicable  to    the   parties  concerned  ; 

(b)  the  Muhammadan  Law  in  cases  where  the  parties 
are  Mubammadans. 
It  is  thus  clear  that  there  is  no  initial  presumption  that 
the  parties  who  are  towusmen  are  necessarily  governed  by 
the  provisions  of  their  personal  Law  in  matters  relating  to 
succession.  The  initial  presumption  if  at  all  is  in  favour  of 
their  being  governed  by  custom  which,  however,  being  un- 
available by  a  reference  to  test-books  as  the  personal  Law  is, 
must  in  each  case  be  ascertained  by  investigation  and  enquiry. 
The  authorities  quoted  by  the  Divisional  Judge,  viz.,  Mussammat 
Sardar  Bibi  v.  Sayad  Ali  Shah  C1),  Abdul  Hakim  v.  Mussammat 
Bilcchai  (*),  Muhammad  Hussain  v.  Sultan  Ali  (3),  Mussammat 
Jamna  Devi  v.  Chuni  Lai  (*),  and  Maula  Rahhsh  v.  Muhammad 
Bakhsh  (*),  do  not  lay  down  that  Muhammadan  Law  necessarily 
applies  in  matters  of  inheritance  to  cases  where  the  parties 
are  non-agriculturist  Mubammadans  and  reside  in  a  town. 
He  was  therefore  not  right  in  holding  that  the  <mw  lay  on 
the  plaintiffs  to  prove  that  they  were  not  governed  by 
Muhammadan  Law.  As  already  remarked  there  is  no  initial 
presumption  in  favour  of  the  applicability  of  the  personal 
law  under  the  provisions  of  the  Punjab  Laws  Act.  It  is  an 
open  question  under  the  Act,  and  it  appears  to  be  the  duty 
of  the  Court  conducting  the  trial  as  was  held  in  Devi  Sahai 
v.  Mangal  Sein  (6)  to  ascertain  at  first  the  rule  of  decision  by 
enquiry  into  the  alleged  custom,  and  on  failure  of  proof  of  such 
custom  to  apply  the  provisions  of  the  personal  Law.  But 
the  question  must  be  approached  with  a  free  mind  without 
any  bias  in  favour  of  the  personal  Law  being  applicable, 
because  the  parties  happen  to  be  residents  of  a  town  and 
non-agriculturists  by  occupation.  It  is  a  notorious  fact  that  in 
several  matters  what  are  termed  the  customs  of  agricultural 
tribes  really  form  the  common  Law  of  the  province  with 
certain  exceptions    and    modifications,   such    as  arc   to   be  met 


(')  4  P.  R..  1888.  (*)  30  P.  R.,  1903. 
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with  even  amen"  tbe  agriculturists.  This  was  clearly  recoguized 
in  Kanhya  Lai  v.  Kishna  I1),  a  case  where  the  very  same 
question  now  in  dispute  was  in  issue  among  Agsfarwal  Banias 
of  a  village  near  Rewari,  the  property  in  dispute  being  houses 
and  jewels.  To  say  the  least  then  there  is  no  presam  ption 
either  under  the  provisions  of  the  Punjab  Laws  Act  or  on 
the  strength  of  the  authorities  whioh  have  interpreted  those 
provisions  that  the  parties  to  the  present  case  being  Muhammad- 
ans,  residents  of  a  town  and  not  members  of  any  agricultural 
tribe,  are  governed  by  Muhammadan  Law  in  matters  relating 
to  inheritance.  The  evidence  actually  adduced  in  the  case 
on  the  other  hand  leaves  no  room  for  doubt  that  they  do 
not  follow  the  rules  of  Muhammadan  Law  in  questions 
relating  to  succession.  There  is  practically  unanimous  evidence 
on  the  record  that  amongst  the  brotherhood  of  the  parties 
who  are. Hindu  converts  to  Islam  and  were  originally  Khatris 
and  Aroras  by  caste,  widows  do  sucoeed  to  the  whole  estate  on 
a  life  tenure,  that  daughters  are  excluded  from  succession 
by  sons  and  sisters  by  brothers,  that  a  mother  succeeds 
to  a  similar  estate  as  a  widow,  and  that  occasionally  re- 
course is  had  even  to  an  adoption.  These  are  matters  of 
frequent  if  not  daily  occurrence  in  life  and  if  Muhammad- 
an Law  were  followed,  one  would  expect  a  distribution 
made  at  least  occasionally  in  accordance  with  the  shares 
as  prescribed  by  that  Liw.  But  not  a  single  instance  of  a 
division  of  the  estate  in  accordance  with  the  rules  of 
Muhammadan  Law  could  be  quoted,  aud  even  when  an 
attempt  was  made  it  failed  miserably,  the  result  of  tbe 
distribution  not  being  on  the  fact  of  it  in  accordance  with 
Muhammadan  Law.  As  deposed  to  by  the  plaintiff  as  a 
witness  there  are  some  eighty  or  ninety  families  of  the 
Shamsi  Khojas  inside  the  city  of  Lahore,  the  major  portion 
of  the  community  being  residents  of  Kasur  and  a  few  families 
reside  in  Khudpur,  a  village  in  Lahore  tahsil.  It  is  proved 
on  tbe  record  that  there  is  frequent  social  intercourse 
between  the  members  of  the  brotherhood  residing  in  these 
different  places.  But  the  defendant  was  unable  to  quote 
even  a  single  instance  either  in  Lahore,  Khudpur  or  at 
Kasur  where  Muhammadan  Law  was  followed  in  dividing 
the  estate.  There  are  further  three  judicial  decisions,  two 
reported  cases,  and  one  a  decision  by  the  District  Judge 
of   Lahore    relating   to   members   of  the    caste    of   the   parties 


(i)  39  P.  R  ,  18S4. 
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where  custom  was  found  to  prevail  to  the  exclusion  of 
Muhammadau  Law.  In  Mussammat  Begum  v.  Mussammat 
Hijanee  (}),  a  widow  was  held  to  exelnde  a  sister  and  in 
Mussammat  Alia  Jawai  v.  Mussammat  Fatim-x  (2)  sons  were 
held  to  exclude  daughters  and  brothers  to  exclude  sisters. 
Both  these  cases  related  to  Khojas  of  Kasur.  The  third 
case  was  decided  by  the  District  Judge  of  Lahore  on  27th 
March  1895,  a  case  among  Khojas  of  Khudpur,  and  it  was 
held  that  a  widow  succeeds  on  a  life  tenure  and  daughters 
are  excluded  by  near  male  collatarals.  The  pleader  for  the 
respondent  quote!  a  large  number  of  authorities  to  show 
that  cases  relating  to  the  same  tribe  resident  in  different 
parts  of  the  same  district  are  not  applicable  or  relevant. 
This  may  possibly  ba  true  where  thore  is  no  social  inter- 
course between  different  sections  of  the  tribe,  who  reside 
in  different  parts  of  the  district  and  carry  ou  diffeient 
callings.  But  it  is  not  true  where,  as  in  the  present  case, 
there  is  uniformity  of  occupation  and  the  caste  forms  a 
compact  brotherhood  bound  together  by  rules  of  social 
intercourse.  Here  there  is  also  an  additional  fact  that  these 
Khojas  follow  the-tenets  of  the  sirne  religious  saint  viz.,  Khawaia 
Shams  Tabrez,  who  by  tradition  is  said  to  have  first  con- 
verted their  ancestors  to  Islam  and  whose  name  is 
borne  a?  the  distinguishing  feature  of  their  caste.  But  it  is 
further  significant  that  though  converted  to  Islam  since 
several  centuries  they  have  not  brushed  aside  the  caste 
distinctions  of  their  Hindu  ancestors.  They  are  designated 
Shamsi  Kbojas  by  a  generic  term  which  includes  the  whole 
brotherhood,  but  inside  the  community  the  caste  distinctions 
which  internally  divide  Khatris  and  Aroras  are  still  observed 
and  not  abandoned.  Even  if  there  existed  a  presumption  by 
reason  of  resiienca  in  town  and  being  non-agriculturists 
by  occupation  that  Mulnmmadan  Law  was  applicable  to  the 
parties,  there  is  thus  abundant  proof  and  not  mere  indication 
on  the  record  that  these  Shamsi  Khojas,  despite  their  conversion 
to  Islam,  have  not  adopted  the  rule  of  Mnhammadan  Law 
as  their  rule  of  decision  in  questions  relatiug  to  succession. 
They  obviously  follow  and  have  steadfastly  adhered  to  the 
customs  and  usages  in  vogue  prior  to  their  conversion,  and 
if  this  is  true  in  the  case  of  a  majority  of  the  questions 
relating  to    succession,   which   are   of  more  frequent  occnxTence, 

(')  27  P.  i?.,(l868.  0  52.P.  B.,  1S88. 
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it  is  highly  probable  that  in  matters  of  representation  they 
follow  the  same  rule  rather  than  the  provisions  of  the 
Muhammadan  Law,  the  spirit  of  whioh  they  do  not  appear 
to  have   imbibed   in  settling   questions    of   succession. 

The  usage  relating  to  representation  in  case  of  collateral 
snccession  is  opposed  even  to  the  provisions  of  Hindu  Law,  but 
it  is  found  to  prevail  generally  in  this  province  without  dis- 
tinction of   caste,   creed  and    calling. 

Thus  in  Ohanda  v.  Mussammat  Gujor  Q),  a  case  of  Hindu  Jats, 
it  was  held  that  it  was  not  necessary  for  the  party  alleging 
a  customary  right  of  representation  which  extends  to  collaterals 
as  -well  as  to  lineal  succession  to  give  evidence  in  order 
to   establish  such   a   custom. 

In  Faiz  Talab  v.  Kami  Khan  (a~),  a  case  of  Pathans  of 
Attock,  the  custom  was  found  to  be  generally  prevalent  among 
Muhammadan  agriculturists  in  the  province.  The  following 
observations  occur  on  this  point  in  AdjudMa  Parshad  v.  Dwarha 
Has  (3),  "  there  have  been  many  instances  in  this  Court  within 
"  the  recollection  of  the  Judges  in  which  the  right  of  represent- 
"  ation  has  been  admitted  without  dispute  to  extend  to  sons 
"of  a  collateral  relative  who  would  have  succeeded  if  he 
"had  survived " 

"  We  consider  that  the  two  instances  now  proved  by  the 
"  plaintiff  taken  in  conjunction  with  the  decision  in  Devi 
•'  Suhai  v.  Mangal  Sein  (4),  and  the  experience  of  this  Court 
"  that  an  unrestricted  right  of  representation  as  regards 
"  collateral  succession  is  very  generally  recognized  in  this 
"  province  is  sufficient  ground  for  admitting  the  claim  of 
"  plaiu tiffs  in  this  case  to  succeed  with  their  uncles,  not- 
«'  withstanding  that  their  father  predeceased  Mussammat 
"  Jagno."  The  parties  were  Mahajana  of  Kirnal  and  the 
property   in  dispute   apparently    moveable   only. 

In  Kanhya  Lai  v.  Kishna  (6)  already  quoted  the  same 
custom  was  found  to  prevail  after  farther  enquiry  among 
Aggarwal  Biuias  of  Gnrgaou  District,  and  it  was  held  to  be 
the  ordinary  Customary  Law  of  the  province.  In  Mir  Azam 
v.  Sher  Dost  (6),  a  case  of  Fathans  of  Bannu  tahsil,  it  was 
observed     that    the     principle    of     representation    being   once 
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admitted  in  case  of  direct  succession,  it  is  difficult  to  under- 
stand how  it  can  be  otherwise  than  universally  applicable, 
and  collateral  succession  on  the  basis  of  representation  was 
allowed. 

In  Siraj-ud-din  v.  Muhammad  Faruh  ('),  a  very  recent 
case,  the  custom  was  found  to  prevail  among  Kashmiris  of 
Banga,  a  town  in  the  Jullundur  District,  the  property  in 
dispute   being    a  house    situate  inside  the    town. 

It  is  therefore  clear  that  the  customary  rule  of  repre- 
sentation has  been  found  by  judicial  enquiry  as  well  at 
experience  to  prevail  generally  throughout  the  province  among 
agriculturists  as  well  as  non-agriculturists  whenever  the  matter 
was  disputed,  and  not  a  single  case  to  the  contrary  is 
traceable  or  was  quoted.  The  presumption  thereforo  might 
be  that  a  custom  so  generally  prevalent  was  also  followed 
by  the  parties  to  the  present  case,  specially  when  it  is 
found  that  in  other  matters  relating  to  succession  they  follow 
and  are  governed  by  the  rules  of  Customary  Law  as  found 
to  prevail  generally  and  not  by  the  strict  provisions  of  the 
Muhammadan  Law.  The  plaintiff  *  might  therefore  have 
succeeded  even  if  the  decision  rested  on  the  pure  question 
of  onus.  But  as  a  matter  of  fact  the  plaintiffs  have  succeeded 
in  this  case  in  proving  the  alleged  custom  by  instanoes 
which   are  entirely   unrebntted   on   the  record. 

One  case  occurred  in  the  family  itself  on  the  death  of 
Muhammad  Bakhsh,  father  of  Abdullah,  defendant.  Bassa, 
fourth  son  of  Muhammad  Bakhsh,  died  during  the  lifetime 
of  hii  father.  But  his  son  Muhammad  Din  succeeded  to 
his  grandfather's  estate  equally  with  his  uncles,  including 
the  defendant  Abdullah.  This  instance  was  deposed  to  by 
Mehtab,  plaintiff,  examined  as  a  witness  for  the  defendant 
and  was  supported  by  the  evidence  of  two  witnesses  for 
plaintiffs,  but  it  was  never  contradicted  by  the  defendant 
Abdullah,  although  the  matter  was  peculiarly  within  his 
knowledge. 

The  second  instance  is  deposed  to  by  Chirag,  witness, 
resident  of  Khudpur,  as  an  instance  in  his  own  family  where 
the  son  of  a  predeceased  son  succeeded  to  the  grandfather's 
estate  along  with  hie  uncles,  the  witness  being  oDe  of  tbem. 
The  instance  i§  evidently  genuine  and  was  not  contradicted 
by    any   evidence  or  challenged  otherwise. 

(.')  8  P.:B.,  1907. 
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Tho  tliirl  instance  is  of  Kasar  where^  similar  succession 
was  allowed  on  death  of  one  Ghulam  Rasul,  a  Shamsi  Khoja 
by  caste.  This  instance  is  proved  by  the  evidence  of  several 
witnesses,  including  one  Gbulam  Rasul,  who  is  connected  with 
the  family  by  marriage,  being  son-in-law  of  one  of  the 
brothers  who  succeeded  to  the  estate  along  with  the  som 
of  a  predeceased   brother. 

It  was  contended  by  the  pleader  for  the  respondent  that 
these  instances  were  not  ancient  and  were  few  in  number 
and  therefore  insufficient  to  prove  the  alleged  custom,  and  he 
relied   upon   the  followiug  authorities  to  support  his  contention. 

Ahmad  Bin  v.  Mussammat  Fazlan  (}),  Lai  Mai  v.  Dewa 
Singh  (3),  Khazan  Singh  v.  Maddi  (3),  Kalandar  Khan  v.  Najaf 
Khan  (4),  Mussammat  Jamna  Devi  v.  Chuni  Lai  (5),  Kharud  Mian 
V.  B'idshah  (6),  and  further  referred  to  Mussammat  Fatimi  v. 
Arjmand  Ali  (J),  showing  that  only  one  instance  was  held 
sufficient  to  apply  Muhammadan  Law. 

The  instances  deposed  to  in  the  present  case  if  not  ancient 
are  certainly  very  old,  and  one  of  the  objections  raised  by  the 
pleader  for  the  respondent,  when  referring  to  the  evidence  which 
supports  the  instances,  was  that  the  evidence  in  some  cases  was 
hearsay.  As  regards  their  being  few  in  number  the  circum- 
stance is  not  very  material  in  the  present  case.  As  remarked 
in  Siraj-ud-din  v.  Muhammad  Banik  (8)  the  question  of  succes- 
sion by  representation  on  account  of  the  death  of  a  predeceased 
son  is  but  of  rire  occurrence  Naturally,  and  in  by  far  the 
large  majority  of  case?,  the  sons  survive  their  fathers  and  do  not 
precede  them  in  death.  It  would  even  be  a  rare  occurrence  where 
a  son  would  predecease  his  father  leaving  male  issue.  But  if  the 
course  of  nature  were  assumed  to  be  otherwise  and  instances  of 
eons  predeceasing  their  father  and  leaving  male  issues  as  heirs 
be  frequent  and  not  rare,  then  it  is  really  strange  that  the  defen- 
dant has  been  unable  to  cite  a  single  instance  amongst  the 
brotherhood  either  in  Lahore,  at  Kasur  or  at  Khudpur,  where 
the  is-mo  of  a  predecease;!  son  was  excluded  either  in  direct  or 
collateral  successions.  Even  a  single  instance  which  is  said  to 
have  turned  the  scale  in  favour  of  Muhammadan  Law  in  Mussam- 
mat Fatima  v.    Arjmand    Ali    (")    i?   singularly    wanting   in   the 
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present  case.  The  question  of  the  sufficiency  of  proof  does  not 
necessarily  depend  in  every  e:ise  on  the  number  of  instances 
quoted.  When  the  alleged  custom  is  unusual  or  exceptional  or 
is  opposed  to  established  usages  as  found  by  judicial  experience 
a  few  instances  quoted  to  support  the  alleged  custom  may  not  be 
sufficient  to  secure  a  favourable  finding. 

Or,  in  other  cases  owing  to  the  peculiar  status  or  caste  of  the 
parties,  there  may  exist  tj  start  with  a  presumption  that  the 
alleged  custom  is  not  followed  by  them,  and  the  few  iustances 
given  to  support  the  alleged  custom  may  therefore  be  found  to 
be  insufficient  to  support  the  allegation.  But  when  as  in  the 
present  case  there  is  no  such  initial  presumption  and  the  custom 
alleged  is  in  accord  with  judicial  experience  and  forms  one  of  the 
few  customs  found  to  prevail  generally  in  the  province,  the  few 
instances  quoted,  unrebutted  by  any  instances  to  the  contrary, 
would  decisively  be  sufficient  to  prove  the  alleged  custom. 

We  have  here  the  following  facts  either  admitted  or  proved 
on  the  record—- 

(1)  That  the  parties  are  indigenous  inhabitants  of  the 
country  and  not  of  a  foreign  extraction. 

(2)  That  despite  their  conveision  to  Islam  they  have  hither- 
to adhered  to  the  prevailing  usages  in  matters  relating  to  succes- 
sion such  as  the  succession  of  females  on  life  tenure  and  the 
exclusion  of  females  by  male  issue. 

(3)  That  the  right  of  representation  is  actually  proved  to 
have  been  acted  upon  in  three  doubtless  instances  whereas  there 
is  no  instance  to  the  contraiy  nor  oven  to  show  that  a  distribu- 
tion of  the  estate  was  ever  made  in  accordance  with  Muhamma- 
dan  Law. 

Moreover  the  custom  alleged  by  the  plaintiffs  is  established 
by  decisions  of  this  Court  to  prevail  generally  in  the  province  and 
is  in  no  manner  raie  or  exceptional-  Under  the  circumstances 
and  for  the  reasons  already  discussed  in  detail  we  are  satisfied 
that  the  custom  alleged  by  the  plaintiffs  is  proved  to  exist  and 
that  the  rule  of  Muhamraadan  Law,  which  excludes  issue  of  pre- 
deceased persous  from  succession,  is  heie  wholly  inapplicable. 
Wo  therefore  accept  thr  appeal,  reverse  the  judgment  of  the 
Divisional  Judge  and  remand  the  ease  nnder  Section  562,  Civil 
Procedure  Code,  for  deciding  the  remaining  grounds  of  appeal. 
Stamp  fee  on  the  appeal  will  bo  refunded  and  other  oosts  will 
abide  the  result. 

Appeal  allowed. 
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No.  141. 

Before  Mr.  Justice  Lai  Chand. 

!  RAMAN  MAL,— (Dependant),— APPELLANT, 

Versus 
HEM  RAJ,— (Plaintiff),— RESPONDENT. 
Civil  Appeal  No.  1148  of  1904. 

Res  judicata— Decree  against  member  of  joint  Hindu  family — Subsequent 
suit  by  theson  of  such  member  on  same  cause  of  action. 

Haiti  that  a  judgment  against  a  Hindu  father  in  a  suit  brought  by  Mm 
for  partition  of  joint  undivided  ancestral  property  is  res  judicata  against  his 
son,  and  it  is  not  open  to  the  latter  to  sua  a  second  time  on  the  same  right 
merely  because  he  was  not  a  party  to  the  former  suit. 

Miscellaneous  further  appeal  from  the  order  of  Oaptain  A.  A. 
Irvine,  District  Judge,  Lahore,  dated  5th  December  1904. 

Sukh  Dial,  for  appellant. 

Ishwar  Das  and  Durga  Das,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

26th  June  1906.  1^  Chand,   J.— Two  preliminary   issues  were  fixed  iu    this 

case  by  the  first  Court,  viz.,  whether  the  suit  was  barred  under 
Section  13,  Civil  Procedure  Code,  and  secondly  whether  plaiutiff 
oould  sue  for  partition  during  his  father's  lifetime.  The 
first  Court  decided  these  two  issues  against  plaintiff  and  dis- 
missed his  suit.  On  appeal  the  District  Judge  has  reversed 
the  findings  of  the  first  Court  on  the  preliminary  issues  and 
remanded  °the  case  under  Section  562,  Civil  Procedure  Code. 
Hence  this  appeal  under  Section  588  (28),  Civil  Procedure 
Code. 

It  appear  that  on  15th  July  1900,  pontiff's  father  sued  for 
one-half  share  in  the  house  in  dispute  on  an  allegation  that  the 
honsein  dispute  was  joint  undivided  ancestral  property  in  which 
he  had  one-half  share  by  descent  from  the  common  ancestor.  The 
defendant  denied  that  the  house  was  ancestral  or  joint  and 
undivided  property,  and  further  pleaded  that  he  had  held  ad- 
verse possession  against  plaintiff  and  his  father  for  more  than 
twelve  years.  The  Courts  held  that  the  house  was  proved  to 
be  ancestral  property  inherited  from  Chamba  Mai,  father  of 
defendant  and  grandfather  of  plaintiff  but,  that  plaintiff  and 
his  father  Sutu  had  lost  all  rights  therein  by  abandonment, 
and  the  house  was  no  longer  held  by  defendant  as  joint  and 
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undivided  property.  The  suit  was  accordingly  dismissed.  The 
plaintiff  has  now  sued  for  one-eighth  share  in  the  same  house  on 
the  same  allegation  as  his  father  did,  viz.,  that  the  house  in 
suit  is  ancestral  joint  undivided  property  of  the  parties.  The 
following  pedigree  table  will  explain  the  share  claimed  by 
plaintiff  and  the  relationship  of  the  parties  : — 
CHAM  B  A  MAL. 
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r  i 

Sutu.  Raman,  defendant. 

Khushal  Chand,  plaintiff  Four  sons  who  are 

in  the  former  suit  for  defendants  in  ths 

J  share.  case. 

Hem  Raj,  plaintiff,  two 
brothers  pro  formb\  defendants 
in  the  present  case. 

It  is  thus  clear  that  plaintiff  is  claiming  one-eighth  as  being 
one-fourth  of  the  one-half  which  on  partition  would  devolve 
on  his  branch  of  the  family  and  which  was  actually  claimed  in 
the  former  suit  by  his  father.  Under  the  circumstances  I  have 
little  doubt  that  the  claim  is  barred  under  Section  13,  Civil 
Procedure  Code. 

The  District  Judge  has  held  Section  13  to  be  inapplicable 
because  plaintiff  was  not  a  party  to  the  previous  suit  and  there 
is  nothing  whatever  to  show  that  his  father  brought  that  suit 
on  behalf  of  any  one  but  himself.  It  is  true  that  plaintiff 
was  not  formally  a  party  to  the  previous  suit,  but  there  is  no 
room  for  doubting  that  his  father  instituted  that  suit  not 
for  himself  for  his  own  share  but  as  representing  his  branch 
of  the  family.  This  is  clear  from  the  amount  of  share  sued 
for  vie.,  one-half  which  represented  the  share  that  on  partition 
would  be  allotted  to  his  family. 

Further  it  appears  to  me  that  judging  by  the  authoritative 
position  held  by  a  father  in  a  joint  Hindu  family  there  is  a 
strong  presumption  of  fact  that  suits  instituted  by  a  father  for 
ancestral  property  or  relating  to  joint  family  business  are 
instituted  by  him  as  a  manager  representing  his  whole  family 
and  not  in  his  individual  capacity  as  a  mere  member.  This 
is  rendered  absolutely  clear  in  the  present  case  by  the  plead- 
ings.  The  defendants  pleaded  that  plaintiff  and  his  father 
were  joint  and  that  plaintiff's  father  was  manager  of  the 
family  and  hence  Section  13  birred  the  suit,  Plaintiff  replied 
that  Section  13  did  not  bar  the  suit,  but  he  did  not  deny 
that  he  was  joint  with  his  father,  nor  that  his  fath«r  was  a 
manager  of  the  joint  family. 
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It  was  contended   by   the    pleader  for  respondent  that   the 
plaint   in  the  previous   suit   did   not   comply  with    the   require- 
ments  of  Section    50,  Civil    Procedure   Code,    as   to  a  suit  by  a 
plaintiff  in   a  representative   character.     Bat    the  illustrations 
attached   to  the  clause    relating   to  such  suits  and  the  language 
of   the  clause   itself  distinctly    indicate   that   it  is  not  intended 
to   apply  to  suits   by   a   manager  of  a  joint  Hindu    family.     I 
am   not  aware  what   independent    steps   ate    necessary   to  be 
taken   by  a    manager   of   a   joint   Hindu    family   consisting  of 
father   and   sons    to   enable    him   to     sue    as   such.   Section    50 
seems   therefore  to   be    inapplicable   to   a   suit  by   a  father  as 
manager   of    a  joint   Hindu  family.     But  even  if   it  were  appli- 
cable  the  alleged    omission  would  amount  to  a  mere  irregularity 
in  procedure,  but  it  would  not  ia   any   manner    disestablish    the 
fact   otherwise  proved    that  the  plaintiff   did    in  reality    sue   as 
a   manager     representing     h>    family   and   not  merely   in    his 
individual    character.     Explanation   V,  Section  13,  would  there- 
fore  apply,  and  the  suit   is  barred   notwithstanding  the  plaiutift 
was  not  a  party  to  the  former  suit  in  his  own  person. 

But   moreover    even    if  explanation    V    does  not  apply   the 
suit   is  barred   under  Section  13  on  the   ground  that    plaintiff  is 
claiming  under   his  father,    the  plaintiff  in    the  former  suit.     It 
was    contended  that   a   son    in    a   joint   Hindu  family  acquires 
interest   in  ancestral   property  by  birth  and    therefore    he   does 
not   claim  under  his   father.     lam   not    prepared  to  accept  this 
argument    which  appears  to  me  to  be  altogether   fallacious.     A 
son    no   doubt  acquires    interest   in  ancestral  property  by  birth, 
but    such   interest   is  claimable   through   and  under  his  father. 
This   is  rendered  clear  by   the  share   receivable   on  partition  by 
a    son    during    the    lifetime  of    his    father  or   after   his  death. 
As  observed  in   Mayne's  Hindu  Law,  paragraph  473  :  "  Under 
"Mitaksha.a   Law;    the  right  to  a   share  passes  by  survivorship 
"  among  the  remaining   coparceners    subject   to   the  rule   that 
»  where    any  deceased    coparcener    leaves  male  issue  they  repre- 
"  sent  the  rights  of   their  ancestors    to  a  partition.     Each    class 
"  will  take  per  stirpes  as  regards  eTery   other  class,  but  the 
"  members   of  the  class    take  per  capita   as  regards   each   other. 
"  C  can    compel   a   partition,  with  A,  his   brother,    but  E  and  P 
"  (sons  of  C),  cannot  compel  a  partition   during  the    lifetime  of 
"  C.     Their  right    aiises    for  the   first    time  when  by    the  death 
"of   C   his   interest   in  the  estates     descends    upon     them.     It 
"  is  evident   that    they  cannot  havo  their  own  share  apportioned 
'<  without  a  previous  apportionment  of  the  share  of  C."  Evidently 
the  same   rule  would    apply  if  partition   was  applied  for  during 
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the  lifetime  of  the  father  and  he  consented  thereto.  The 
share  which  would  then  be  allotted  to  his  sons  would  be  a 
per  capita  share  in  his  own  share  and  not  a  per  capita  shara 
in  the  whole  property.  This  might  bo  rendered  particularly 
clear  by  taking  the  present  case  as  an  illustration.  There  are  al- 
together nine  members  of  the  family  as  appears  from  the  pedig- 
ree table  already  given,  and  if  a  partition  were  ordered  plaintiff 
■would  not  receive  one-eight  share  but  one-ninth  claimed  by  him, 
i.e.,  one  quarter  of  the  half  share  which  -would  be  allotted  to  his 
father.  The  interest  therefore  which  he  has  acquired  by  birth 
is  an  interest  in  the  share  of  his  father  and  not  an  interest 
independently  of  his  father.  When  he  therefore  asks  for  parti- 
tion of  ancestral  property  amongst  his  grandnncle  or  cousins 
assuming  this  is  permissible  during  the  lifetime  of  his 
father  he  can  claim  and  does  claim  under  his  father  and 
for  a  share  in  his  share  and  not  in  any  manner  independently 
of  him.  This  view  is  supported  by  Arjun  Mull  v.  Jhunda  Mai  {}), 
Bhupa  v.  Nigahia  (-)  and  Indar  v.  Choki  Earn    (3). 

For  the  respondent  special  reliance  was  placed  on  Bam 
Narain  v.  Bisheshar  Prasad  (4),  Narayan  Gop  Eabbn  v.  Pandurang 
Gamu  (5)  and  Jagendro  Bib  Biy  Kut  v.  Funindro  Deb  B  y 
Kut  (6),  which  last  casfl  is  referred  to  in  the  Bombay  case. 
The  judgment  in  Narayan  Gop  Eabbu's  case  is  opposed  to  the 
respondent's  contentions  so  far  that  Section  13  was  held  appli- 
cable on  a  fiudiug  that  the  plaintiff's  father,  who  was  difendunt 
in  the  former  soit,  was  foutd  to  be  a  manager  of  the  joint  family, 
including    plaintiff. 

As  regards  the  Allahabad  case  it  is  clearly  distinguishable 
by  what  appears  to  me  a  very  material  and  important  cir- 
cumstance, vt't.,  that  the  dispute  did  not  relate  to  a  partition 
of  family  property,  but  was  a  claim  by  an  outsider  against 
defendant's  fathor  and  one  of  his  sons  for  having  wrongfully 
opened  a  door  in  a  certain  wall  which  each  side  claimed  to 
be  his.  It  was  held  that  the  defendants  (father  and  son) 
in  the  former  snit  did  not  claim  any  right  in  common  for 
themselves  and  others  and  therefore  explanation  V  did  not 
apply.     The  judgment   in  A roi  bbu's   ease   was   dis- 

tinguished with  reference  to  its  peculiar  facts,  and  it  was 
pointed    out  as  a  special    feature   of  the  caso    under   discussion 

(«)  103  P.  R.,  1879.  (4)  /.  r.R,  X  AU.,  411. 

R.,  1908. 
P)  08  V.  R.,  1806.  rt  1-1  U-  1-  4  307. 
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that   in   the   former  suit  the   defendant's  father  and   oue  of   his 
sons  have  sued  and  not  his  other  sons. 

It  was  no  doubt  also  laid  down  that  a  Hindu  son  in  a' 
joint  family  becomes  entitled  by  reason  of  his  birth  and  in 
his  own  right  and  that  he  does  not  claim  under  his  father 
within  the  meaning  of  Section  13,  Civil  Procedure  Code.  But 
this  question  was  not  at  aH  discussed,  and  for  the  reasons 
already  given  and  in  view  of  the  contrary  opinion  held  in 
previous  judgments  of  this  court,  I  feel  considerable  diffi- 
culty and  reluctance  in  accepting  and  acting  upon  the  dictum. 
The  authorities  quoted  for  the  respondent  are  therefore  inappli- 
cable or  unacceptable,  and  I  have  very  little  hesitation  in 
holding  that  the  suit  is  barred  under  Section  13,  Civil  Proced- 
ure Code.  It  is  unnecessary  under  the  circumstances  to  consider 
and  decide  the  second  point,  but  it  is  practically  disposed  of 
by  the  quotation  given  from  Mayne's  Hindu  Law.  I  therefore 
accept  the  appeal,  set  aside  the  order  passed  by  the  Lower 
Appellate  Court  and  restore  the  decree  of  the  first  Court  dis- 
missing plaintiff's  suit  with  costs  throughout. 

Appeal  allowed. 


Tull  Bench- 

No.  142- 

Before  Mr.  Justice  Beid,  Chief  Judge,  Mr.  Justice  Robertson, 

and  Mr.  Justice  Rattigan. 

PATTEH    SINGH,— (Defendant),— APPELLANT, 

Versus 
DAROPADI,— (Plaintiee),— RESPONDENT. 
Civil  Appeal  No.  575   of  1903. 
Sale  of  immoveable  property  in  execution  of  decree— Registration   of  tale 
certificate  under  Section  *9  of  the  Registration    Act-Suit  for  pre-emption- 
Limitation-Applicability  of  second  part  of  Article  10  of    the  Limitation  Act, 
1877— Civil   Proctdure    Code,  1882,    Section    305— Registration   Act,    1877, 
Secfions  51,  89. 

Held,  by  the  Full  Bench  (Robertson  J.,  dissenting),  that  a  sale  certificate 
granted  by  a  Court  under  Section  316  of  the  Code  of  Civil  Procedure,  of 
which  a  copy  has  been  forwarded  to  the  Registering  Officer  in  accordance 
with  Section  89  of  the  Registration  Act,  1877,  and  duly  filed  in  register 
of  non-testamentary  documents  relating  to  immoveable  property  prescribed 
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in  Section  51  of  the  Act  by  the  Registering  Officer  is  not  a  registered  docu- 
ment within  the  meaning  of  Article  10  of  the  second  Schedule  of  the 
Limitation  Act. 

Miscellaneous  further  appeal  from  the  order  of  T.  J.  Kennedy, 
Esquire,  Divisional  Judge,  Ambala  Division,  dated  lith 
May  1903. 

Dhanpat  Rai,  for  appellant. 
Shelverton,  for  respondent. 

This  was  a  reference  to  a  Full  Bench  made  by  Koberston  and 
Rattigan,  JJ.,  to  determiue  whether  a  certificate  of  sale  granted 
under  Section  316  of  the  Code  of  Civil  Procedure,  of  which  a 
copy  has  been  forwarded  to  the  Registering  Officer  in  accord- 
ance with  Section  89  of  the  Registration  Act,  1877,  and  duly 
filed  in  register  of  non-testamentary  docnments  relating  to 
immoveable  property  prescribed  in  Section  51  of  the  Act  by  the 
Registering  Officer,  is  a  registered  document  within  the  meaning 
of  Article  10  of  the  second  Schedule  of  the  Limitation  Act. 

The  orders  of  the  Division  Bench  (Robertson  and  Rattigan, 
JJ.)  referring  the  question  of  law  to  a  Full  Bench  wero  as 
follows  :^ 

Robertson,  J. — The  question  before  ua  is  this  —  2ith  Jany.  1906. 

A  cjpy  of  a  certificate  of  sale  granted  under  Section  316  of 
Civil  Procedure  Cole  has  beau  seut  to  the  Registering  Officer 
in  accordance  with  Section  89  of  the  Indian  Registration  Act 
and  duly  filed  by  him  iu  his  Book  No.  1  prescribed  in  Section  51 
of  the  Act  to  be  kept  by  Registering  Officers,  lias  the  certificate 
of  sale  become  a  registered  instrument  within  the  meaning  of 
Article  10  of  the  second  Schedule  of  the  Limitation  Act  ? 

There  are  no  rulings  which  we  have  been  able  to  discover- 
either  of  this  or  any  other  High  Court  which  deal  directly  with 
tbia  question  which  is  far  from  being  free  from  difficulty.  It 
must  be  dealt  with  by  the  light  of  the  Registration  Act  itself. 
The  question  is  not  specifically  dealt  with  in  8iraj-un-nissa  v.  Jan 
Muhammad  (.' ) ,  in  which  without  any  discussion  it  was 
held  that  a  sale  certificate  granted  under  Section  316  of  the 
Civil  Procedure  Code,  of  which  a  copy  has  teen  forwarded  to 
the  Registering  Officer  under  Section  89,  paragraph  3  of  Act  111 
of  lb77,  is  not  a  registered  documeut  within  the  meaning  of 
L  Section  50  of  the  Registration  Act. 

The  hrst  section  which  is  relevant  to  the  issue  is  Section  17, 
which    deals  with    docnments  which  must   be  registered.     The 
0)  2  All.,  W.  N.  51. 
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prosent  Act  makes  it  dear  that  the  instrument  in  question,  i.e., 
a  certificate  of  sale  is  not  a  document  subject  to  compulsory  regis- 
tration under  Section  17,  as  it  is  expressly  exempted  by  clause  (o). 
The  object  of  this  proviso  is  obvious,  if  we  suppose  that 
Section  89  provides  for  the  registration  of  certificates  of  sale. 
Section  89  throws  the  duty  upon  the  Court,  and  if  the  docu- 
ment were  subject  to  compulsory  registration  and  the  Court 
neglected  its  duty,  and  the  period  within  which  documents 
subject  to  compulsory  registration  was  allowed  to  expire,  tho 
purchaser  would  be  without  remedy.  As  it  is  the  omission 
can  be  corrected  at  any   time.     Under  Section  18  of  course  any 

document  can  be  registered Section  32  prescribes  the  manner 

in  which  documents  other  than  those  dealt  with  by  Section  89  are 
to  be  presented  for  registration.  Section  34  is  a  section  from 
which  documents  dealt  with  in  Section  89  are  exempted.  Section 
SO  is  one  which  requires  special  notice  in  connection  with  this 
case. 

This  Section  runs  :  "  Every  document  of  the  kinds  mentioned 
in  clauses  (a),  (b),  (c),  (d)  of  Section  17  and  clauses  (»  and  (&) 
of  Section  18  shall,  if  duly  registered,  take  effect  as  regards  the 
property  comprised  therein  against  every  unregistered  docu- 
ment relating  to  the    same    property    and  not   being   a    decree 

or  order 

Nothing  in  the  former  part  of  this  Section  applies  to  leases 
exempted  from  the  proviso  in  Section  17,  or  to    the   documents 

mentioned  in  clauses and  (o)  of  the  same  section. 

At  first  sight  this  would  appear  to  debar  documents  regis- 
tered under  Section  89  from  one  of  the  most  important  inci- 
dents of  registration.  But  we  notice  that  the  first  part  of  the 
clause  does  not  apply  to  many  other  documents  which  are 
undoubtedly  to  be  held  to  be  registered  documents,  and  we 
know  that  sales  by  order  of  the  Court  are  made  subject  to 
the  valid  charges  upon  the  property.  Such  charges  might  be  by 
unregistered  deeds,  and  it  was  necessary  to  provide  against  a 
certificate  of  sale  being  held  to  have  an  adventitious  advantage 
over  a  prior  valid  charge.  This  point  is  to  some  extent  dealt 
with  in  Sobhag  Ohcmd  v.  Bhai  Ohcmd  (l).  and  Bamaraja  v.  Am- 
nachala  (2),  where  it  is  pointed  out  that  in  this  connection  the 
registration  of  the  sale  certificate  did  not  give  priority  under 
Section  50.  As  regards  a  charge  to  which  the  sale  was 
subject. 

Section  51  is  important.  It  prescribes  that  certain  books 
shall     be    kept   up    iu   all    registration    offices.     Book  I   is    a 


(')  I.  L.  B„  VI  Bom.  103.  O  h  L.  R.,  VU  Had.,  2 
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"  Register  of  non-testamentary  documents  relating  to  immoveable 
property,  "  and  it  is  prescribed  that  in  Book  I  shall  be  entered  or 
filed  all  documents  or  memoranda  registered  under  Sections  17, 
18  and  89  which  relate  to  immoveable  property  and  are  not 
wills. 

Now  it  appears  to  me  that"  Registration"  consists  essen. 
tially  in  the  entry  of  the  document  or  the  filing  of  it  in  Book  I. 
This  is  what  gives  "  notice  "  to  the  public  who  can  consult 
the  book  and  take  copies-Section  57-of  any  entry  in  it  ;  this  is 
of  the  real  essence  of"  Registration."  It  is  true  that  the  docu. 
ment  itself  which  is  presented  for  registration  is  never  retained 
by  the  Registering  Officer  and  this  fact  is  important  when  we 
come  to  consider  whether  under  Section  89  it  is  the  cerhficate 
of  sale  itself  which  is  registered  or  the  copy  only  which  ,B  sent 
to  the  Registering  Officer.  A  copy  is  in  .11  ordinary  cases  of 
re«8tration  taken  and  the  document  itself  duly  endorsed  is  given 
back  to  the  person  who  presents  the  document  for  registration, 
and  the  endorsement  must  be  taken  as  conclusive  proof  that 
the  document  has  been  registered,  even  though  in  fact  it  has 
not  Courts  cannot  go  behind  the  endorsement,  under  Sect.on 
60,  when  Sections  34,  35,  58,  59,  have  been  complied  with,  the 
Registering  Officer  shall  endorse  thereon  a  certificate  containing 
the  word  "  Registered  "  which  favour  the  view  that  the  essence 
of  the  "  Registration  "  is  the  entry  iu  Book  I. 

There  is  one  expression  in  Section  58  which  a  little  mili- 
tates against  the  view  that  it  is  the  certificate  of  sale  which  is 
itself  "  Registered  "  when  forwarded  under  Section  89,  and 
that  is  as  follows  :  "  On  every  document  admitted  to  registration 
Other  than  a  copy  of  a  decree  or  order  or  a  copy  sent  to  a 
Registering  Officer  under  Section  89,  there  shall  be  endorsed  the 

following    particulars  The    wording    here    is    a    little     loose 

but  all  that  is  meant  is,  I  think,  that  copies  of  documents  sent 
under  Section  89  need  not  be  endorsed  as  they  are  themselves 
Sled." 

Section  89  provides  that  every  Court  granting  a  certificate 
under  Section  316  of  the  Civil  Procedure  Code  shall  send  a 
copy  of  such  cert  incite  to    the    Registering    Officers    within    the 

local     limits     of    whose      jurisdiction and    such     officer 

shall  filo  the  copy  in  his  B  >"k  I.  Section  51,  it  must  be 
remembered,  provides  that  all  registered  documents  are  to 
be  entered  or  filed  ;in  Book  I.  This  ag.in  would  appear  to 
favour  the  view  that  it  is  the  copy  which  is  filed  under    Section 
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89  which  is  the  "  registered  document  "  and    not    the   original 
certificate  of  sale  itself. 

The  point  is  not  free  from  doubt  but  the  conclusion  I  come 
to  from  the  whole  Act  is  that  the  procedure  under  Section  89 
is  intended  to  take  the  place  of  the  procedure  laid  down  in 
Sections  32,  33,  58,  59,  and  kindred  sections,  and  that  the  result 
of  filing  of  the  oopy  in  Book  I  is  to  confer  upon  the  actual  certi- 
ficate of  sale  the  status  for  all  purposes  not  specially  barred  of 
a  "  registered  document." 

Schedule  II  of  the  Limitation  Act,  Article  10,  runs  as  follows 

in    this    connection  :  "  One  year from   the    time  when  the 

instrument  of  sale  is  registered." 

The  matter  is  not  entirely  free  from  ambiguity,  but  I  would 
hold  that  when  the  copy  of  the  instrument  of  sale  sent  under 
Section  89  to  the  Registering  Officer  has  been  duly  filed  in 
Book  I  the  instrument  of  sale,  in  this  case  the  certificate  of  the 
Court,  has  been  duly  registered. 

The  above  is  the  view  which  I  am  inclined  to  take,  but 
I  think  the  question  is  full  of  doubts  and  of  considerable 
importance  and  as  my  learned  brother  concurs  in  this  course, 
we  refer  the  question    to    a    Full  Bench  for  decision. 

Rattigan,  J. — It  is  with  great  diffidence  that  I  venture  to  dis- 
seut  from  the  views  of  my  learned  brother,  but  after  full  consi- 
deration I  find  myself  unable  to  hold  that  Article  10  of  the 
Limitation  Act,  1877,  is  applicable  to  the  facts  of  the  present 
case. 

Plaintiff  sues  for  pre-emption  in  respect  of  one-third  share 
in  a  house  which  was  sold  in  execution  of  a  decree  and  pur- 
chased by  the  defendant.  The  sale  was  duly  confirmed  by  the 
Court  and  a  certificate  of  sale  was  granted  on  the  27th  April 
1900,  and  a  copy  of  the  said  certificate  was  forward- 
ed to  the  Sub-Registrar  in  accordance  with  the  provisions 
of  Section  89  of  Act  III  of  1877.  The  present  suit  was  instituted 
on  the  13th  December  1902.  The  first  Court  held  that  the 
provisions  of  Artiole  10  of  the  Limitation  Act  barred  the  claim 
and  dismissed  the  suit  on  this  ground.  On  appeal  the  learned 
Divisional  Judge  reversed  this  decree  on  the  ground  that  the 
said  Article  was  not  applicable,  (a)  because  this  was  a  case 
when  admittudly  physical  possession  of  the  whole  property 
could  not  be  granted  to  the  vendee,  as  the  sale  <vas  merely  of 
a  third  share  in  the  house  ;  and  (Z>)   beca    e   the  instrument 
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of  sale  had  not  been  registered,  the  mere  forwarding  of  the  copy 
of  the  certificate  to  the  Registering  Officer  and  the  entry  and 
filing  of  the  same  in  such  officer's  books  not  making  the  instru. 
ment  of  sale  a  registered  one  for  the  purpose  of  Article  10. 

In  my  opinion  Article  10  cannot  be  applied  to  this  case. 
It  is  unnecessary  for  me  to  cite  authority  for  the  well-known 
proposition  that  before  a  person's  right  can  be  held  to  be  barred 
under  the  provisions  of  the  Limitation  Act,  it  is  essential  that 
his  claim  should  be  clearly  and  definitely  covered  by  the  wordi 
used  in  that  Act,  and  that  his  right  should  only  he  held  to  hiva 
become  unenforceable  when  those  provisions  bar  its  exercise  or 
extinguish  it  altogether  in  terms  that  are  precise  and  express 
and  admit  of  no  ambiguity. 

Keeping  this  principle  in  view,  I  fail  to  see  how  Article  10 
can  be  held  to  govern  this  case.  In  the  first  place  I  consider 
that  the  words  "  instrument  of  sale"  as  there  used  have  refer- 
ence only  to  those  documents  by  which  a  sale  is  effected  and 
completed,  and  tint  the  certificate  of  sale  granted  by  a  Court 
under  Section  316,  Civil  Procedure  Code,  is  not  such  an  instru. 
ment.  It  has  been  held  that  the  title  of  an  auction  purchaser 
becomes  absolute  as  soon  as  the  sale  is  confirmed,  and  that  a  cer- 
tificate of  sale  is  not  necessary  for  the  completion  of  the  sale  trans, 
action  (See  Ajudhia  Pershad  v.  Chandan  ('),  and  cases  there  cited). 
If  this  is  correct — and  I  see  no  reason  to  doubt  the  soundness  of 
the  proposition— -it  would  follow,  I  think,  that  a  certificate  granted 
under  Section  316,  Civil  Procedure  Code,  is  not  "  the  instrument 
of  sale,"  but  rather,  merely  evidence  of  a  prior  sale.  According 
to  this  view,  even  if  the  original  certificate  of  sale  in  this  case 
had  been  registered  under  Section  17  (o)  of  the  Registration  Aot, 
still  the  provisions  of  Article  10  would  not  have  been  applicable, 
the  certificate  not  being  an  instrument  of  sale  within  the  mean, 
ing  thereof. 

In  the  second  placo  assuming  for  the  sake  of  argument  that 
a  certificate  of  sale  can  rightly  be  regarded  as  "  an  instrument 
of  Bale  "  I  think  that  it  is  putting  a  very  wide  and  uojustifiable 
construction  on  the  words  "  instrument  of  sale  "  to  hold  that 
they  include  not  only  the  original  certificate  but  also  the  copy 
of  such  certificate  smt  to  the  Registering  Officer  under 
Section  89  of  Act  III  of  1877.  Surely,  the  words  I  refer 
to  must  be  construed  strictly  and  must  be  rigidly  limited 
to  the  actual  instrument  of  sale,  and  that  they  do  not 
include  a  mere  copy  thereof  ?  The  right  of  a  pre.emptor  to 
sue  for  pre-emption  in  a  case  when  the  property  sold  is  such 
(')  9  P i  JJ.,  190S. 
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that  physical  possession  of  the  whole  cannot  be  granted,  and 
when  the  instrument  of  sale  is  not  registered,  is  enforceable 
at  any  time  within  six  years  under  Article  120  of  the  Limitation 
Act,  (See  Batul Begum  v.  Mansur  Ali  Khan  (l)).  This  right  cannot 
held  to  be  barred  under  Article  10  unless  it  canbe  shown  clearly 
either  that  the  property  sold  does  as  a  whole  admit  of  physical 
possession  or  that  there  is  an  instrument  of  sale  and  that  it  has 
been  registered.  The  registration  of  a  copy  of  the  certificate 
of  sale  under  Section  89  may  possibly,  for  certain  purposes  of 
the  Registration  Act,  be  regarded  as  tantamount  to  or  as  a 
substitute  for,  the  registration  of  the  original  certificate.  But 
the  original  certificate  can  itself  be  registered  and  provision  is 
expressly  made  for  its  registration  in  clause  (o)  of  Section  17 
of  Act  III  of  1877.  Thus  even  in  the  Registration  Act  the  regis, 
tration  of  the  copy  is  not,  considered  as  per  se  a  registration 
of  the  original,  and  the  Allahabad  High  Court' has  held  that 
"  a  sale  certificate  granted  by  a  Court  under  Section  316,  Civil 
"  Procedure  Code,  of  which  a  copy  has  been  forwarded  to  tho 
»  Registering  Officer  under  Section  89  paragraph  2,  of  Act  HI 
"  of  1S77,  is  not  a  registered  document  within  the  meaning  of 
"  Section  50  of  that  Act "  (Siraj.un.nissav.  Jan  Muhammad  (2)). 
If  it  is  not  a  registered  document  for  the  purposes  of 
Section  50  of  the  Registration  Act  itself,  it  is  I  think  a  fortiori 
not  a  "  registered  "  instrument  of  sale  for  the  purposes 
of  Article  10  of  the  Limitation   Act. 

It  is  unnecessary  for  my  present  purposes  to  speculate  re* 
garding  the  exact  effect  and  consequences  of  the  filing  ol  the 
copy  of  the  certificate  under  Section  89  of  the  Registration  Act. 
It  would  perhaps  be  difficult  to  state  what  is  the  actual  legal 
ralue  of  a  compliance  with  the  procedure  therein  prescribed 
bo  far  as  the  auction  .purchaser  aud  other  parties  are  concerned. 
But  whatever  may  be  the  effect  of  the  riling  of  the  copy  in  the 
Registering  Officer's  books,  I  have  no  doubt  myself  that  it  can- 
not convert  an  unregistered  certificate  of  sale  into  a  registered 
instrument  of  sale  within  the  meaning  and  for  the  purposes  of 
Article  10  of  the  Limitation  Act. 

I  would  therefore  hold  that  the  present  suit  is  within  time 
under  Article  120  and  that  the  appeal  should  be  dismissed  with 
costs.  As,  however,  I  have  the  misfortune  to  differ  from  my 
learned  brother  and  as  the  question  of  law  involved  is  one  of 
some  importance  I  would  suggest  that  the  question  bo  referred 
to  a  Full  Bench    for    determination. 

0)  /.  L.  B.,  XXI7AU.,  17,  P.  C.       (•)  2  All,  W.  N.  51. 
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The  following  opinions  were  recorded  by  the  learned  Judges 
constituting  the  Full   Bench. 

Reip,  C.  J. — The  question  referred  to  the  Full  Bench  is  \^t  y  1906. 
whether  a  certi6cate  of  sale,  granted  under  Section  316  of  the 
Code  of  Civil  Procedure,  of  which  a  copy  was  sent  to  the  Regis* 
teriDg  Officer  in  accordance  with  Section  89  of  the  Registration 
Act  and  duly  filed  in  Book  I  prescribed  in  Section  51  of  the  Act 
to  be  kept  by  Registering  Officers,  has  become  a  registered  in. 
strumeut  within  the  meaning  of  Article  10  of  the  2nd  Schedule 
of  the  Limitation     Act. 

Before  the  hea-iog  I  had  the  advantage  of  leading  the 
referring  orders  of  my  brother  Robertson,  in  favour  of  ;i" 
answer  iu  the  affirmative,  and  of  my  brother  Rattigan,  in  favour 
of  an  answer  in  the  negative,  to  the  question    referred. 

For  the  appellant  it  has  been  contended  that  a  certificate 
of  sale  is  an  instrument  which  purports  to  create  or  declare  a 
right,  title  or  interest  in  immoveable  property,  and  reliance  was 
placed  on  Woman  Earn  Chandra  v.  Blwndiba  Kiishnaji  (}), 
in  which  the  following  definition  of  "  Instrument  "  in  Wharton's 
Law  Lexicou  was  citod  "  a  formal  legal  writing,  e.g.,  a  record, 
"    charter,  deed  or  written  agreement." 

It  was  fuither  contended  that  the  procedure  prescribed  by 
Section  89  of  the  Limitation  Act,  as  amended  by  Act  XII  of 
1879,  made  the  certificate  of  sale  a  declaration  or  record  of  the 
purchaser's  title  and  a  registered  instrument  within  the  terms 
of  Article  10  and  Section  :i  of  the  Limitation  Act.  Reliance  was 
placed  on  the  definition  of  "  Instrument  "  in  Section  2  (14)  of 
the  Stamp  Act  and  on  Article  18  of  the  2nd  Schedule 
of  the  Act,  which  prescribes  for  a  certificate  of  sale, 
the  same  duty  as  for  a  conveyance.  This  part  of  the 
argument  whs  dealt  with  at  page  572  of  the  report  of  Masarat. 
un.nissa  v.  Adit  Bam  (-). 

The  question  for  consideration  by  the  Full  Bench  was, 
■whether  a  sale  eeihrieate,  granted  under  Section  316  of  the 
Code,  was  compulsorily  registrable  under  Section  17  of  the 
Registration  Act,  and  was  answered  in  the  negative.  Judg. 
ment  was  delivered  in  May  1883  and  Stuart,  C.  J.,  referred  to 
the  amendment  of  Seel  ion  89  of  the  Registration  Act  in  1879, 
Clause  (")  wa  •  not  added  to  Section  17  until    1888. 

Stuart,  0.  J ,  held  that  *ale-certificates  had  no  place 
among  the  documents  and  instruments    compulsorily   registrable 

(>)  /.  L.  B.,  IV  Bom.,  126.         C)  1.  I.  R.,  V  All.,  568,  F.  B. 
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under  Section  17,  although  they  were  subjected  by  the  Act  to  a 
procedure  tantamount  to,  if  not  intended  as  a  substitute  for, 
registration.  Tyrrell,  J.,  concurred  and  the  tnajoiity  of  tie  Full 
Bench,  in  a  separate  judgment,  arrived  at  the  same  conclu- 
sion. 

This  decision  is  authoiity,  and  must  have  been  accepted 
by  the  Legislature  as  authority,  for  the  pioposition  that  the 
procedure  prescribed  by  Section  89  of  the  Act  does  not  consti- 
tute registration  of  the  certificate.  Specific  exemption  from  regis. 
tration  by  clause  (o)  would  have  been  unnecessary,  had  the  pro- 
cedure prescribed  by  Section  89  been  held  to  be  registration  of 
the  certificate,  as  that  procedure  is  compulsory.  "  Every  Court 
" shall  seud,  etc." 

The  decision  cited  by  my  brother  Rattigan,  Siraj.un-nitsa  v. 
Jan  Muhammad,  is  direct  authority  for  holding  that  the 
procedure  prescribed  by  Section  89  does  not  constitute 
registration  of  the  certificate. 

As  remarked  by  Stuart  C. ./.,  at  page  570  of  the  report  of 
Masarat-wi-nism  v.  Adit  Bam  (2),  cited  above,  the  sale  certificate 
although  of  itself  it  constitutes  a  title  to  the  property,  is  not  to 
be  left  merely  to  the  private  custody  of  the  purchaser,  but  a 
record  is  preserved  by  the  action  of  the  Court  in  sending  a  copy 
to  the  Registering  Officer.  To  my  mind  this  clearly  distinguishes 
the  title-deed,  the  certificate,  from  the  document  which  becomes 
the  record  in  the  Registration  Office,  the  copy,  and  the  certi. 
ficate  itself  cannot,  in  my  opinion,  be  held  to  have  been  regis- 
tered. For  these  reasons  I  answer  the  question  referred  in  the 
negative. 

16th  May  1906.  Robertson,  J.— I   have  very  little  to  add   to  what  I   have 

said  in  our  referring  order.  1  feel  that  the  question  is  one  of 
great  difficulty,  but  1  adhere  to  my  former  opinion  and  I  inter, 
pret  the  views  expressed  by  the  Full  Bench  of  the  Allahabad 
Court  Masarat-un-nissa  v.  Adit  Bam  (3),  and  the  insertion  of  clause 
(o)  in  Section  17  of  the  Registration  Act  in  a  sense  contrary  to 
that  placed  upon  them  by  my  learned  Chief.  I  hold,  as  I 
think,  with  the  Allahabad  Court,  that  the  action  prescribed  by 
Sectitn  89  of  the  Registration  Act,  and  the  relevant  sections,  was 
intended  to  constitute  the  complete  registration  of  the  instrument 
of  6ale  for  all  purposes  and  does  constitute  the  registration  of 
the  instrument  of  sale,  although  the  procedure  in  registi ation  is, 
intentionally,  somewhat  different  from  that  laid    down   for  the 

(')  2  All,  W.  N.  51.  (')  /.  L.  R.,V  All.,  5(58. 
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registration  of  instruments  of  sale  between  private  individuals. 
I  think  this  whs  clearly  the  intentions  of  the  Legislature  and  that 
they  have  accomplished  their  intentions,  if  not  with  perfect 
lucidity  and  precision,  at  any  rate  with  sufficient  clearness. 
Clause  (o)  of  Section  17  merely  takes  instruments  to  be  dealt 
with  under  Section  89  out  of  the  purview  of  Section  17  of  the 
Sections,  and  does  not  appear  to  me  to  have  all  the  significance 
attached  to  it  by  the  learned  Chief.  The  view  taken  by  the 
learned  Chief  involves  us  in  a  decision  that  the  Act  prescribes 
two  forms  of  registration,  one  perfect  and  one  imperfect.  But 
as  I  have  said  before,  1  fully  admit  that  the  language  used  and 
the  waut  of  absolute  clearness  in  dictum  leaves  the  matter  in 
considerable  doubt.  On  the  whole,  seeing  that  the  system  pre- 
scribed in  Section  89  involves  the  entry  of  a  copy  of  the  instru. 
ment  of  sale  in  Book  I  of  the  Registration  Officer  (Section  51 
of  the  Registration  Act)  which  is  g«asi-public,  of  the  very 
essenco  of  registration  as  regards  all  instruments  of  sale.  I 
think  that  the  question  put  to  the  Full  Bench  should  be 
answered  in  the  afiBrmativc.  Stuart,  C.  J.,  in  his  referring 
order  in  Mussammat  Matarat-tm-nissa  v.  Adit  Bam,  (•), 
says  : — "  Although  therefore  a  ceitificate  of  sale  does 
"  not  require  the  registration  provided  by  Section  17  of  the  Regis. 
"  tration  Act  eveiy  object  attained  by  registration  is  secured  to 
"  sale  certificates  without  that  formality.  "  The  Full  Bench 
appear  to  have  accepted  this  view  and  say — "  Seeing  that  all 
"  the  authentication  of  and  publicity  to  a  document  relating  to 
"  a  transfer  or  mortgage  of  immoveable  property  aimed  at  by  the 
"  Registration  Act  is  secured  through  the  medium  of  the  Civil 
"  Court,  it  is  difficult  to  understand  the  object  of,  or  necessity  for, 
"  registration  of  the  same  instrument  a  second  time."  Thus 
it  is  clear  that  the  Full  Bench  of  the  Allahabad  High  Court 
held  that  the  instiument  of  sale  was  registered  when  action 
in  by  a  Civil  Court  and  the  Registering  Officer  under 
Sections  89 — 51,  and  cograte  sections.  I  entirely  concur  in  this 
view  and  holding  that  the  Legislature  has  not  provided  one  system 
of  complete  registration  for  documents  dealing  with  transfer  by 
private  individuals,  and  another  quasi  or  semi-registration  of 
instruments  of  sale  executed  by  order  of  Court,  and  intended 
purchases  of  auction  sales  to  be  secured  in  the  same  advantages 
under  Section  89  which  are  conferred  on  private  registration 
under  Sections  17—50,  etc.,  I  hold  that  the  effects  of  registration 
under  Section  89  are,  as  I  understand  Stuart,  J.,  to  remark, 
preoisely  the  same  as  registration  under  Section  17  and 
(')  /.  L  B.,  7  All.,  668. 
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cognate  sections.     There  is  only    one   kind  of  registration,  but  a 
different  procedure  has  been  prescribed  in  the  case  of  auction  sales 
by  order  of  Court  and   iu  the  case  of  private  transfei  s.     I  would 
accordingly  answer  the  question  referred  in  the  affirmative. 
18th  Mau  1906.  Rattiuan,  J. — I  adhere  to  my  former  opinion  and  agreo   with 

the  learnt d  Chief    Judge   that    the  question    referred   must   be 
answered  in  the    negative. 

Briefly  summarised  my  reasons  are  as  follows  :— 
(a).  In  the  first  place,  I  do  not  consider  the  certificate 
of  sale  granted  by  a  Court  under  Section  316, 
Civil  Procedure  Code,  to  be  "  an  instrument  of 
sale  "  within  the  meaning  and  for  the  purposes 
of  Article  10  of  the  Limitation  Act.  To  my  mind 
the  expression  "instrument  of  sale"  as  there 
used,  means  an  instrument  by  which  property 
is  sold,  and  does  not,  and  was  not  intended  to,  in- 
clude every  instrument  or  document  which  records 
the  fact  of  a  sale  that  has  already  taken  place. 
In  other  words,  an  instrument  of  sale  is  one  of  the 
instruments  which  are  included  in  the  definition 
of  "  conveyance  "  iu  Section  2  (10)  of  the  Indian 
Stamp  Act  of  1899,  and  the  expression  "  instru- 
ment of  sale  "  is  of  a  more  limited  signification 
than  the  expression  "  instrun  ent  "  as  defined  in 
Section  2  (14)  of  that  Act.  If  I  am  light  in  this 
view,  a  certificate  of  sale  cannot  pioperly  be  re. 
garded  as  an  instrument  of  sale,  for  the  title  to 
property  sold  by  auction  is  not  transferred  by  the 
certificate  of  sale.  The  sale  of  immoveable  pro- 
perty iu  execution  of  decree  becomes  absolute  when 
the  Bale  is  confirmed  by  the  Couit  (Sectiou  314, 
Civil  Procedure  Code).  When  the  sale  has  beoome 
absolute,  the  Court  is  bouud  to  grant  a  certificate 
which  shall  bear  the  date  of  the  confirmation  "of 
the  sale,  and  so  far  as  regards  the  parties  to  the  snit 
and  persons  claiming  through  or  under  tbem,  the 
property  sold  shall  vest  in  the  purchaser  from 
the  date  of  such  certificate  and  not  before.  "  In 
other  words,  the  sale  becomes  absoluto  on  con- 
firmation and  as  against  every  one  except  parties 
to  the  suit  and  their  representatives,  the  property 
vests  in  the  purchaser  quite  independently  of  the 
certificate  of  sale,  and  even  as  regards  the    parties 
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to  the  suit  and  their  representatives,   the   practical 
result  is  the  same,  for   the    Court    has   no   option 
but  to  give  the  purchaser   a  certificate   and    such. 
certificate,  no   matter   when    granted,    must   bear 
the  date  of   the    confirmation      It    is   thus    clear, 
I  think,  that  it  is  not  the  certificate  which  transfers 
the  property,  the  title    to    which    is    really    trans. 
ferred  when  the  sale  is    confirmed,    the   certificate 
merely  affording  statutory  evidence   of  an  already 
completed    transaction.     The    law    as    enacted    in 
Sr.tion  259  of  the  Civil  Piocedu-e    Code   of    1859 
w«*    veiy  different,     and    it   was   then    expressly 
provided  that     the   certificate    of   sale    was    to    be 
taken  and  deemed    to    be   a    valid    transfer   of  the 
right,  "  title  and  interest,  of  the  jndgmeut.debtor." 
Bal  as  the  law   now    stands,   a    certificate    of    sale 
does  not  transfer  any  such  right,  title    or  interest, 
it  is  a  mere  record  of    a    transfer    already    effected 
:,,ul  as  snob,  it  is  not,  in  my  opinion,    "an  instru. 
ment  of  sale,''  at  all. 
(6).     But,-  in  the  second    place,  even  if   it    be   assumed 
that    a    certificate    of     sale      is    one    instrument 
of     sale     for    the    purposes     of    Article      10     of 
the    Limitation    Act,    does    the     registration     of 
a  copy  of  such  certificate  under  the  peculiar  proce. 
dure  prescribed  by  Section    89  of  Act  III  of    1877 
constitute  such  a   registration   as    to    convert    the 
sale  certificate  itself  into    a  registered   instrument 
of  sale  ?       I  cannot     possibly    think  so.     The  Act 
makes  special  reference   in   Section    17,  clause  (o), 
to    such    certificbtes    and    provides    that  they   are 
not    compnlsoiily    registrable,    though    they   may 
bf  registered.     Bat  if  the  registration  of  the  copy 
under  Section  89  is    to    all    intents   and    purposes 
the  registration    of   the    original    certificate  itself, 
L  cannot  understand  the  object   o(    the  Legislature 
iu   specially    exempting    ceitificates    of    sale    from 
compulsory  registration.      Moreover,  as     upon  this 
hypothesis,  the  certificate  of  sale  must    be  deemed 
to  have  been   duly   registered     under    Section    17, 
why  was  it  considered   re  c  Bs^ry  I    i  xpressly    pro. 
vide  in  the  second  paragraph   of  Si  ction    50  that 
"  nothing    in    the     former    part    of    this  section 
applies  "  to  document*  mentioned  in  clause  (o)   of 
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Section  17  P  But  the  necessity  for  this  exemp- 
tion is  at  once  apparent  if  the  mere  registration 
of  the  copy  under  Section  8S  does  not  per  «e 
amount  to  a  registration  of  the  certificate  itself. 
This  was  so  held  by  the  Allahabad  High 
Court  in  Simj.iin-nissa's  case  ('),  and  in  my 
humble  opinion,  rightly  so  held.  In  conclusion 
I  may  add  that  I  cannot  agree  with  my  brother 
Robertson  that  the  Foil  Bench  of  the  Allahabad 
High  Court  held  (or  intended  to  hold)  in  the  case 
cited  by  him  that  the  certificate  of  sale  was  itself 
registered  "  when  action  was  taken  by  a  Civil 
Conrt  and  the  Registering  Officer  ander  Sections 
89,  51,  and  other  cognate  sections.  "  As  I  read 
the  judgments  in  that  oase,  all  that  the  learned 
Judges  decided  was  thit  action  under  Section  89 
sufficiently  secured  the  authentication  of,  and 
publicity  to,  a  document  aimed  at  by  the  Regis, 
tration  Act.  But  they  did  not  decide,  that  by 
such  action  taken  in  respect  of  the  copy  of  the 
certificate,  the  certificate  itself  ipso  facto  became 
a  "  registered  "  document. 


No- 143. 

Before  Mr.  Justice  Reid. 
GTJRAN  DITTA  MAL,— (Plaintiff),— PETITIONER, 

Versus 

PALA  SINGH  AND  ANOTHER,— (Defendants),— 

RESPONDENTS. 

Civil  Revision  No.  1317  of  1907. 

Civil  Procedure  Code,  1882,  Sections   253,   330— Liability  of  surety  who 

has  given  security  for  the  appearance   nf  a  person   arrested   under  Section  336 

to  be  proceeded  against  summarily  in  execution  proceedings. 

Held,  that  a  surety  who  has  given  security  under  Section  33G,  Civil 
Procedure  Code,  for  the  appearance  of  or  payment  by  a  person  arrested  in 
execution  of  a  decreo  for  money  can  be  proceeded  against  summarily  in  exe- 
cution   proceedings. 

Petition  for  revision  of  the  order  of  A.  H.  Brasher,   Esquire,  Dis- 
trict Judge,  Lahore,  dated  IWi  March  1907. 
Sangam  Lai,  for  petitioner. 

(')  2  All.,  W.  N.,  51. 
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The  judgment  of  the  learned  Judge  was  as  follows  :— 

Reid,  J. — The   question  for  decision   is  whether  a  surety  for  3rd  August  1907. 
the  appearauce  of,  oi'  payment  by,  a  person  arrested  in  execution 
of  a  decree  for  money  can  be  proceeded  against  on  default  in  exe- 
cution proceedings. 

Section  33G  of  the  Code  of  Civil  Procedure  deals  with  secur- 
ity for  appearance  and  application  to  be  declared  an  insolvent 
and  provides  that  the  security  may  be  realised  in  manner 
provided  by  Section.  253,  which  provides  for  execution  against 
the  surety  "  in  the  same  manner  as  a  decree  may  be  executed 
"against  a  defendant."  Baghbar  Das  v.  Salig  Earn,  ('),  deals 
with  security  under  Section  545  of  the  Code,  and  the  ratio 
decidendi  is,  in  my  opinion,  applicable  to  this  case,  and  the 
mere  fact  that  the  security  was  not  for  application  to  be  declared 
an  insolvent  as  well  as  for  appearance  does  not,  in  my  opinion, 
make  the  provisions  of  Section  336  of  the  Code  applicable. 

I  hold  that  Section  253  of  the  Code  is  applicable  and 
that  tho  sum  secured  can  be  recovered  in  execution  proceedings, 
subject  to  objections  on  other  grounds.  Under  Section  70  (1)  (a) 
of  tho  Courts  Act,  1  set  aside  the  order  of  the  Lower 
Appellate  Court  and  remand  the  appeal  for  disposal.  Costa 
of  this  Court  will  be  costs  in  the  cause. 

Application  allowed. 

No-  141 

Before  Mr.  Justice  Reid. 
CLEMENTS   AND    CO.,-  (Defendants),— PETITIONERS, 

Versus  I  _ 

>  Revision  Sidi. 
RATTAN  SINGH  AND  OTHERS,— (Pliintiffs),-  1 

RESPONDENTS. 
Civil  Revision  No.  1379  of  1907. 
Beoitwn—Bevi  »&<*  Section  19  of  the  Indian  Arbitration 

Act,  1899— Chief  Court's  powers,  of-tunjab  Courts  Ad,  1884,  Section  70 
(1)  (b)— Arbitration  Act,  1809,  Section  2 -Application  of  to  suits  which  could 
be  instituted  in  a  Presidency  town. 

Held,  that  an  order  on  an  application  under  Section  19  of  tho  Indian 
Arbitration  Act,  1899,  staying  or  refusing  to  stay  proceedings,  is  not  a 
decree  within  the  terms  of  Section  2  of  the  Code  of  Civil  Procedure  and 
is  therefore  not  open  to  revision  by  the  Chief  Court  under  Section  70  (1)  ((,) 
of  the  Punjab  Courts  Act,  1884. 


0)  109  P.  B.;  1906,  P.  £. 


ggg  CIVIL  JUDGMENTS— No.  144.  [  Rbcokd 


Held,  also,  that  the  term  "  could  be  instituted  in  a  Presidency  town  " 
in  Section  2  of  the  Arbitration  Act  is  not  limitod  to  suits  which  cannot  be 
instituted  elsewhero  than  in  a  Presidency  town,  but  applies  to  suits  which 
can,   at   the  plaintiff's  option,  be  instituted  in  a  Presidency  town  or  else- 


Petition  for  revision  of  the  order  of  Lala   Sri  Earn,  District  Judge, 
Ludhiana,  dated  27th  May  1 907. 

Grey,  for  petitioners. 

Oertel,  Gurchan  Singh  aud  Parma  Nand,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

6th  Eeby-  1908.  Rkid,  J. — This  is  an  application  for  revision,  admitted  undor 

Section  70  (1)  (b)  of  the  Courts  Act. 

Counsel  for  the  respondents  took  a  preliminary  objection 
that  Section  70  (1)  (b)  was  inapplicable,  the  order  complained 
of  not  being  a  final  adjudication  or  a  decree.  That  order  was 
passed  on  an  application,  under  Section  19  of  Act  IX  of  1899, 
for  stay  of  proceedings,  in  a  suit  in  the  Court  of  a  Munsif  of 
the  1st  class,  for  money  due  under  a  contract  for  the  sale  of 
grain.     Tke  Court  refused  to  stay  proceedings. 

Counsel  for  the  appellants  admitted  that  Act  IX  of  1899 
does  not  provide  any  appeal  from  an  order  ou  an  application 
under  Section  19  staying,  or  refusing  to  stay,  proceedings,  and 
neither  a  further  appeal  nor  an  appeal  under  Section  70  ( 1)  (6) 
would  lie  against  the  decree  in  the  suit  sought  to  be 
stayed,  that  being  a  small  cause  of  value  less  than  Rs.  1,000. 
The  first  paragraph  of  Section  70  would,  therefore,  not  bar 
the  application  for  interference  under  Section  70  (1)  (a)  or  (6). 

Coatesv.  Rashi  Bam  (*)  Kishore  Ghanl  v.  Mussammat  Nihal 
Devi  (2),  and  Parmanand  v.  Municipal  Committee,  Lahore  (3J 
were  cited  in  support  of  the  preliminary  objection,  and  are 
directly  in  point. 

I  see  no  reason  for  holding  that  the  order  complained  of  was 
a  decree  within  the  terms  of  Section  2  of  the  Code  of  Civil  Pro- 
cedure. Bhoopendra  Narain  Datt  v.  Baroda  Prasad  Boy  Ghoiv- 
dhry,  (*),  cited  for  the  appellants,  dealt  with  a  caso  in  which  a 
minor  sought  to  have  his  namo  substituted  ou  the  record  for  the 
decree-holders  aud  to  have  the  decree  in  favour  of  the  latter 
executed,  and  the  decision  turned  on  the  interpretation  of  the 
word  "  suit  "  in  the  Bengal  Court  of  Wards  Act,  IX  of  1879. 
The  application,  being  for  execution   of  decree  after  substitution 

(')  76  P.  B.,  1903.  <.3)  65  P.  K.,  19     . 

(•)  70  p.  B,,  1 904.  (4)  I.  L.  B.,  XVIII  Cal„  500 
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fell  within  the  terms  of  Section  2U  of  the  Code  and  within  the 
definition  of  "decree"  in  Section  2.  The  authority  is,  therefore, 
of  no  assistance  to  the  appellants  It  would,  moreover,  be 
anomalous  that  Section  70  (1)  (6)  should  apply  to  an  order  passed 
in  connection  with  a  suit,  the  decree  in  which  could  not  be 
interfered  with  under  that  sub-section,  and  I  have  no  hesitation 
in  holding  that  the  sub-section  is  inapplicable. 

Counsel  for  tti8  appellants  further  contended  that  this  Court 
should  interfere,  under  Section  70  (1)  (a)  of  the  Courts  Act,  on 
the  ground  that  the  District  Judge  had  refused  to  exercise 
jurisdiction  on  a  misconstruction  of  the  section  in  question.  The 
Court  held  that  Act  IX  of  1899  did  not  apply,  inasmuch  as 
the  contract  was  complete,  outside  the  jurisdiction  of  the 
Karachi  Court,  the  only  Presidency  Court  alleged  to  have 
jurisdiction.  Section  2  of  the  Act  provides  that  it  applies 
only  to  oases  where,  if  the  subject-matter  submitted  to  arbi- 
tration were  the  subject  of  a  suit,  the  suit  could,  whether  with 
leave  or  otherwise,  be  instituted  in  a  Presidency  town. 

The  learned  District,  Judge  appears  to  have  lost  sight  of 
the  provisions  of  Section  17  (o)  of  the  Code  and  of  the  fact 
that  the  defendants-appellants  admittedly  carry  on  business 
at  Karachi. 

The  presence  of  the  words  "  could  be  brought  "  in  Section 
2  of  the  Act  satisfies  me  that  the  Act  is  not  limited  to  suits 
which  cannot  be  instituted  elsewhere  than  in  a  Presidency 
town,  but  applies  to  suits,  which  can,  at  the  plaintiff's  option, 
be  instituted  iu  a  Presidency  town  or  elsewhere.  The  suit 
could  have  been  instituted  at  Karachi,  and  the  Act  is,  in  my 
opinion,  applicable.  But  Section  19  of  the  Act  vested  in  the 
District  Judge  discretion  to  grant  or  refuse  the  application 
for  stay  of  proceedings,  and  the  District  Judge  has  recorded 
reasons  for  holding  that  the  appellants  were  not,  on  the  merits, 
entitled  to  stay.  I  am  unable  to  hold  that  the  discretion  has 
been  abused  or  exercised  perversely  in  such  a  manner  as  to 
be  open  to  interference  under  Section  70  (1)  (a).  It  is  still 
open  to  the  appellants  to  contend,  during  the  trial  of  the 
suit  in  the  .Munsif's  Court,  that  clause  10  of  their  contract 
with  the  respondents  is  enforceable.  The  appeal  is  dismissed, 
and  the  application  under  Section  70  (1)  (a)  is  rejected  with 
costs. 


Application  diimintd. 
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No.  145. 

Before  Mr.  Justice   Reid. 

TANNU  LAL  AND  ANOTHER,— (Plaintiffs),— 

PETITIONERS, 

Revision  Side,      s  Versus 

BEHARI  LAL  AND  OTHERS— (Defendants),— 
V  RESPONDENTS. 

Civil  Revision  No.  1G16  of  J907. 
Contract— Contract  to  supply  goods— Special  limitation  of  time  for  damages 
from  due  date  of  draft— Suit  fo\    non-delivery— Inapplicability  of  the   special 
provision. 

Held,  thai,  a  special  provision  in  an  indent  for  the  supply  of    goods  limi 
ing  the  period  for  a  claim  or  dispute  relating  to  the  contract  to  60  days  from 
due  date  of  draft  is  inapplicable  to  oases  of  non-delivery  of  the  goods  indented 
for. 
Petition  for  revision  of  the  order   of  Khaivaja  Tasaddaq  Hussain, 
Judge,  Small  Oause  Court,  Delhi,  dated  8th  July  1907. 
Shadi  Lai,  for  petitioners. 
Rambhaj  Datt,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 
Reip,  J.— The  Court  below  has  dismissed  the  suit   solely  on 
the  ground  that  it  was  barred  by  limitation  under  clause   14   of 
the  indent,  which  runs  as  follows  : — 

"  No  claim  or  dispute  of  any  sort  whatever  can  be  recognized 
"  if  not  made  in  writing  within  60  days  from  due  date  of  draft." 
The  goods  indented  for  were  never  delivered,   and  no   draft 
was  drawn  for  them. 

Ono  of  the  plaiutiff-indentors  examined  as  defendants'  wit- 
ness, stated  that  due  dates  of  drafts  would  be  30  days  after 
arrival  of  hxindis ;  that  July  shipment  could  be  shipped  by  7th 
August  at  the  latest,  that  bad  the  goods  been  shipped  on  7th 
August  draft  would  have  reached  Delhi  by  27th  August  and 
would  have  been  duo  on  the  27th  September.  The  Court  below 
appears  to  have  treated  this  statement  as  implying  that  limita- 
tion lun  only  to  the  27th  November,  applying  clause  14  of  the 
indent. 

The  Chairman  of  the  L'elhi  Mercantile  Association  deposed 
that  clause  14  did  not  apply  to  non-delivery  eases,  and  the  depo- 
sition of  the  Secretary  of  the  same  Association  was  to  the  same 
effect,  though  not  in  the  samo  words. 


18th  Deer.  1907. 
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The  suit  was  based  on  a  surveyor's  award  of  Rs.  181 
damages  to  the  plaiDtiff-s  who  notified  defendants  on  the  16th 
January  1907  that  they  have  appointed  a  surveyor  under  clause 
15  of  the  indent,  and  called  on  the  defendants  to  appoint  another 
surveyor. 

Clause  14  of  the  indent  is.  in  my  opinion,  inapplicable  to 
this  case,  no  bill  of  lading  having  been  sent  and  no  draft  having 
been  drawn. 

Clause  1  of  the  indent  provides  for  drafts  "with  all  relative 
"shipping  documents  attached,"  and  I  am  unable  to  hold  that  the 
words  "  due  date  on  which  draft  ''  mean  "the  date  on  which 
"  draft  drawn  for  good.s  shipped,  had  shipment  been  effected, 
"  would  have  fallen  due." 

I  allow  the  application,  set  aside  the  decree  of  the  Court 
below,  and  remand  th9  suit  under  Section  25  of  the  Small  Cause 
Courts  Act  for  disposal. 

Costs  of  this  Court  will  be  costs  in  the  cause. 

Application  alloived. 


No.  146- 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  and  Mr.  Justice 

Reid. 

SI KI  DHAR,— (Defendant),— PETITIONER, 

AMAR  NATH  AND  ANOTHER,— (Plaintiffs),— 
RESPONDENTS. 

Civil  Revision  No.  1941  of  1907. 

Valuation  of  suit — Suit  Jot  possession  if  a  fruit  garden — Couri-Fees  Art. 
1870,  Section  7  (r)  (e). 

Hell,  that  the  term  "  garden  "  in  Section  7  (v)  (el  of  the  Court-Fees  Act, 
1 870,  includes  fruit  garden,  even  though  the  land  under  it  may  have  been 
assessed  to  land  revenue,  and  the  value  of  a  suit  for  possession  of  a  fruit 
garden  for  the  purposes  of  the  Court-Fees  Act  must,  therefore,  be  assessed  at 
the  market  value  of  the  garden. 

of  the  order  of  Lala  Di  District 

Judge,  Eoshiarpur,  dated  Vith  August  1907. 


Dharam  Das,  for  petitioner. 
Duni  Chand,  for  respondents. 
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27  th  Jany.  1908. 


The  judgment  of  the  Court  was  delivered  by— 

Reid,  J. — The  plaintiff-respondents  sued  in  the  Court  of  a 
Munsiff  of  tho  first  class  for  possession  of  a  fruit  gardes 
surrounded  by  a  wall,  describing  it  as  30  kanals  13  marlas  of 
land  assessed  to  revenue,  and  valued  the  suit  for  purposes  of 
jurisdiction  at  30  years  Government  revenue.  The  defendant 
objected  that  houses  and  a  gai'den  worth  about  Rs.  8,000  stood 
on  the  land,  and  tho  Munsif  appointed  a  commissioner  who 
assessed  the  value  at  more  than  that  sum. 

The  assessment  was  not  objected  to,  and  tho  Mnnsif,  holding 
that  the  property  in  suit  was  a  garden,  of  value  in  excess  of  his 
jurisdiction,  returned  the  rocoid  to  the  District  Judge,  who 
had  originally  made  the  case  over  to  him,  in  order  that  the 
trial  might  be  by  a  competent  Court.  The  District  Judge  held 
that  the  property  in  suit  was  not  a  garden,  citing  Audathodan 
ilozdin  v.  Pullambath  Mamally  (*)  and  Durga  Singh  v.  Bisheshar 
Diyal  (2). 

In  tho  Madras  case  it  was  held  that  a  fruit,  garden,  assessed 
to  revenue  only,  if  it  contains  certain  trees,  the  assessment  being 
on  the  trees  and  not  on  the  land,  was  either  a  garden  or  land 
which  paid  no  revenue,  for  the  purposes  of  the  Court-Pees  Act, 
and  that  a  suit  for  the  same  was  governed  either  by  Section  7 
(v)    (c)  or  (d)   of   the  Act. 

The  Court  held  that,  inasmuch  as  I  he  word  "garden" 
occurred  in  connection  with  the  word  "  houses  "  in  Section  7  (v), 
the  term  referred  "  primarily  "  to  a  garden  in  the  English  sense, 
ornamental  or  pleasure  or  vegetable. 

In  the  Allahabad  case  it  was  held  that  the  word  "  land  " 
was  used  in  a  restricted  sense  in  tho  Act,  inasmuch  as  the  Act 
provided  a  distinct  mode  of  ascertaining  the  amount  at  which  the 
relief  sought  should  be  valued,  according  as  the  subject-matter 
of  the  suit  is  land  or  houses  or  gardens — and  that  the  word  did 
not  include  everything  on  or  under  the  surface  of  the  land.  We 
see  no  reason  for  not  extending  the  word  "  garden  "  to  a  fruit 
garden,  even  though  the  land  is  assessed  to  revenue,  just  as  much 
as  to  a  vegetable  or  pleasure  garden,  and  the  Madras  Court  did 
not  go  further  than  expressing  an  opinion  that  the  word 
referred    "primarily"   to   a  gaiden  in  the  English  sense. 

In  Upper  India  generally  an  orchard  or  a  collection  of  fruit 
trees  is  described  by  the  word  by    which   gardens   of  the  nature 

(')  I.  L.  R„  XII  Mad.,  30,  F.  B.        (a)  /.  I.  R.,  XXIV  All,  218. 
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specified  by  the  Madras  Court  are  deaciibed,  and  Section  7  (t>)  (e) 
of  the  Act  and  rule  1  (e)  framed  under  Section  3  (1)  of  ike  Suits 
Valuation  Act  are,  in  onr  opinion,  applicable. 

Wo  allow  the  application,  with  costs  of  all  Courts,    set    aside 
the  order  of  the  District  Judge,  and  restore  the  order  of  the  Muusif- 

Application  allowed. 

No.  147. 

Before  Mr.  Justice  Chatterji,   CLE.,  and  Mr.   Justice 

Johnstone. 

ABDUL  GHAFUR  KHAN,— (Defendant),— APPELLANT, 

Versus 


Appellate  Side. 


MUHAMMAD  ZIA-UD-D1N  KHAN,-(  Plaintiff),— 

RESPONDENT.  J 

Civil  Appeal  No.  1299  of  1906. 

Custom — Pre-emption — Pre-emtion  on  sale  of  house  properly—  Molialla 
Haveli  Khan  Duran  Khan,  Dehli  city. 

Found,  that  the  custom  of  pre-emption  in  respect  of  sales  of  house  proper- 
ty by  reason  of  vicinage  -prevails  in  UohaLla  Khan   Duran   Khan  in  the  city 
of  Delhi. 
Miscellaneous  further   appeal  from  the  order  of  Lala  Mul  Baj, 
lal  Judge,   Delhi  Diction,  dated  7th  November  1906. 
Chuni  Lal,  for  appellant. 
Shah  Nawaz,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by  — 

Chattbbji,  J  —The  Full  Bench  has  construed    the  expression  23rd  Octr.  1907. 
"  preliminary  point  "  in  Section  562,    Civil   Procedure   Code,   to 
mean  a  point,  the  decisiou  upon  which  is  sufficient  to   dispose  of 
the  suit  and  not  necessarily  a  point  collateral  to  the  merits  of  the 
case  or  a  point  of  law  (1). 

According  to  this  definition  the  fiudiug  of  the  First  Court 
that  the  custom  of  preemption  did  not  exist  in  Mohalla  Haveli 
Khan  Duran  Khan  was  a  preliminary  poiut.  The  remand  of  the 
Divisional  Judge  under  Section  562,  Civil  Procedure  Code,  when 
he  reversed  that  finding,  was,  therefore,  legal  and  his  order  is 
correct  in  form. 

There  remains  the  question  whether  the  order  is  correct  in 
substance,  that  is,  whether    he    is   justified    in   holding  that    the 

(')  2  P.  R.t  1908,  F.  B. 
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custom  of  pre-emption  obtains  in  tho  Mohalla  where  the 
house  is  situate. 

After  hearing  counsel  for  both  sides  we  are  of  opinion  that 
it  is.  It>as  found  in  Abdulla  Beg,  Walaiti  Begam  (l)  that  the 
custonTof  pre-emption  prevails  generally  all  over  the  city  of 
Delhi,  which  is  of  Muhammadan  origin  and  largely  Muhammad- 
an  in  character,  so  much  so  that  the  right  was  affirmed  in  that 
case  without  deciding  whether  the  locality  in  which  the  proper- 
ty in  suit  was  situate  was  a  sub-division  of  the  city  or  not.  The 
decision  was  based  upon  an  examination  of  previous  decisions 
which  showed  that  while  claims  for  pre-emption  were  decreed  in 
an  enormous  number  of  cases  from  every  part  of  Delhi,  not  a 
single  instance  was  forthcoming  where  the  right  was  successfully 
denied.  This  opinion  was  followed  in  Naival  Kishore  v.  Amir 
Khan  (3)  in  which  the  right  was  held  to  extend  to  houses  near 
the  Chandni  Ohowk,  which  were  used  for  business  purposes. 

Apart  from  this,  a  suit  for  pre-emption  was  decreed  in  this 
very  sub-division  in  1696.  No  doubt,  the  custom  w»s  admitted  iu 
that  case,  and  only  the  plaintiffs  right  as  an  owner  of  the  house 
at  the  back  of  the  property  sold  disputed.  But  the  admission 
followed  by  a  decree  clearly  makes  the  case  an  instance  iu  which 
the  right  was>uccessf  ully  claimed.  Had  there  been  no  suit,  and 
the  vendee  had  surrendered  his  purchase  on  the  demand  being 
made,  the  stance  would  still  have  been  in  point.  Taken  in 
conjunction  Vith  the  overwhelming  weight  of  opinion  that  the 
custom  prevails  all  'over  Delhi,  this  instance  is  quite  sufficient  to 
justify  the  Divisional  Judge's  inference  that  the  custom  exists 
in  this  part  of  Delhi  also.  Appellant's  counsel  contended  that 
his  client,  owing  to  illness,  was  unable  to  produce  his  rebutting 
evidence,;but  even  before  us  no  instance  in  this  Mohalla  could  be 
mentioned  where  the  claim  was  successfully  resisted. 

We  accordingly  affirm  the  finding  of  jthe  Divisional  Judgo 
and  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 
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Appbllatb  Sidb. 


No.  148 

Before  Mr.  Justice  Chatterji,  C.T.E.,  and  Mr.  Justice  Rattigan. 
LABH  SINGH  AND  OTHERS,— (Defendants),— 

APPELLANTS,  .  j 

Versus  i 

SUNDAR  SINGH  AND  OTHERS,— (Plaintiffs),—  \ 

RESPOND  ENTS. 

Civil  Appeal  No.  151  of  1908. 

Custom— Inheritance— Pagvand  or  chundavand— 8amra    Jats   of  tahiil 
Bafizabad.  Qujranwala  V 

,  in  a  suit  the  parties  to  which  were  Samra  Jats  of  tahiil  Hafizabad, 
Gujranwala  District,  that  they  were  governed  by  the  pagvand  and  not  by  the 
chundavand  rule  of  succession. 

Further  appeal  from  the   decree  of  Sheikh  Asghar  Ali,  Additional 
Divisional  Judge,  iiialkot  Division,  dated  tltk    November  1907. 

Rambhaj  D*tta,  for  appellant*. 
Gatipat  Rai,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by— 

Chatterji,   J. — The  genealogical     tree   of  the  parties  is  as    22}id  July  \908. 
follows  : — 

Mussammat  Chandan=Sohel  Singh=Mussammat   Lachmi. 

r-  -i  r— ' 1 

Sulakhan  Singh.  Bhag  Singh=XIussammat  Labh  Singh,        Wassail  Singh. 

deceased.        Ishar  Kaur,    defendant. 1 

i 1  who  has  C  ") 

Sundar  Singh,  Jawiud  Singh,       re-married.  Bahadur  Singh,    Saudagar 

plaintiff.  plaintiff-  defendant,  Singh, 

"    defendant. 

It  appears  that  Bhag  Singh  pre-deceased  his  father,  aud 
on  Sohel  Singh's  death  mutation  of  names  was  made  in 
1902,  thus- 

Labh  Singh  and  Waasan  Singh  in  equal  shares     § 

Snlakhan  Singh i 

Mussammat  Ishar  Kanr 
Mnssammat  Ishar  Kanr  has  re-married,    and  tho    land  held 
by  her  has  been  mutated  in  the  names  of — 

The  plaintiffs        t 

Labh  Singh  t 

Bahadur  Singh  and  Baudagar' Singh     i 

on    the   principle   of  pagvand.     Tho    plaintiffs     hive    sued     for 
thu   whole   land  ou   the  gronnd    that    th«   rnla  of     chiuulavand 
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prevails  in  the  parties'  tribe.  The  defendants  deny  this,  and 
contend  for  tho  principle  of  pagvand.  The  contest  is  really 
between  the  whole  blood  and  the  half-blond,  but  as  laid  down 
in  the  Full  Bench  judgment  in  Gholam  Muhammad  t.  Muham- 
mad Bakhsh  (})  the  presumption  in  customary  law  is  in  favour 
of  the  former  if  the  parties  are  governed  by  the  chundavand 
principle,  and  of  the  latter  if  the  rule  is  pagvand. 

The  parties  are  Samra  Jats,  who  are  said  to  hold  only 
three  villages  in  tho  Hafizabad  tahsil,  and  are  very  small  in 
number  in  the  Gujranwala  District,  a  little  over  one  thousand 
according  to  the  District  Gazetteer  of  1893-94  A  larger  number 
are  found  in  the  Lahore  District,  while  they  are  most  numerous 
in  the  Gurdaspur  District.  Their  place  of  origin  is  not  clear,  as 
plaintiffs  claim  it  to  be  the  Gurdaspur  District,  while  defendant* 
say  they  came  from  Delhi. 

The  First  Court  held  that  the  rule  of  inheritance  is  pagvand 
and  laid  stress  on  the  remarks  of  th»  Naib-Tahsildar  at  the 
time  of  mutation  on  Sohel  SiDgh's  death.  It  dismissed  the 
claim.  The  learned  Divisioual  Judge  has  given  plaintiffs  a 
decree  mainly  on  Ganda  Singh  v.  Tehl  Singh  (3),  in  which  it 
was  held  that  the  Samra  Jats  of  the  Batala  tahsil  were  govern- 
ed by  the  principle  of  chundavand.  The  question  before  us 
in  appeal  is  the  same  issue  of  custom. 

In  the  village  Wnjib-ul-arz  of  the  settlement  of  1856,  it  was 
laid  down  that  the  ownor,  who  had  two  wives  and  an  unequal 
number  of  sons  from  thsm,  could  divide  his  property  among 
the  latter  in  his  lifetime  as  he  pleased,  but  that  otherwise 
it  would  be  inherited  according  to  chundavand.  The  Wajib- 
ul-ars  of  the  settlements  of  1868  and  1891  contain  no  entry 
on  the  subject,  but  in  the  JHwaj-i-am  of  1868,  the  Samras,  like 
other  Jats,  had  it  recorded  that  they  were  governed  by  the 
rule  of  pagvand.  Some  exceptions  to  this  are  noted,  but  they 
do  not  relate  to  Samra  Jats. 

The  want  of  a  similar  entry  in  the  later  Wajib-ul-arz  does 
not  in  our  opinion,  mean  much,  for,  as  explained  in  Roe  and 
Rattigan's  Tribal  'jaw,  page  33,  the  inclusion  of  a  record  of 
custom  in  a  document  dealing  with  the  internal  administration 
of  the  village  was  in  some  respects  inconvenient  and  militated 
against  the  completeness  and  accuracy  of  the  record  of  custom. 
In  subsequent  settlements  this  was  genci  ally  avoided,  and  a 
separate    record  of  custom    was    prepared.     Accordingly,  in  the 
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settlement  of  1868,  a  Biwaj-i-am  of  all  the  tribes  in  each  tahsil 
was    oompiled,  and    the    Samras   then    described    their  custom 


of  succession    where  an    owner    had    more    wives 


than   one  and 


unequal  number  of  sons  from  them,  to  be  per  capita,  and 
not  according  to  the  number  of  wivei.  It  is  a  point  in  favour 
of  the  correctness  of  the  record  that  exceptions  to  the  rule 
are  also  noted,  showing  thereby  that  the  compilation  was 
carefully  prepared.  Technically  speaking,  the  Wajib  id-art  entry 
has  a  higher  evidential  value  as  it  is  one  in  the  record  of  rights 
of  the  village,  while  the  Biwaj-i-am  is,  at  the  best,  entitled  to 
the  benefit  of  the  provisions  of  Section  35  of  the  Evidence  Act, 
but  in  the  present  instance  the  difference  is  small,  for  the 
value  of  the  former  is  discounted  by  the  fact  that  it  was 
made  at  an  early  stage  of  British  rule,  and  that  the  same 
amount  of  inquiry  was  not  made  as  took  place  at  the  pre- 
paration of  the  Riwaj-i-am  of   the  subsequent  settlement. 

It  is  no  doubt  generally  true,  that  customs  of  inheritance 
are  tribal  rather  than  local  as  is  observed  by  the  learned 
Divisional  Judge.  Further,  if  it  is  clearly  shown  that  a  tribe 
at  certain  locality  has  a  particular  onstom,  the  presumption 
is  that  members  of  the  tribe  migrating  elsewhere  from  that 
locality  would  cai  17  their  customs  with  them  Their  Lordships 
of  the  Pi  ivy  Council  have  followed  this  rule  in  deciding  the 
question  of  the  applicability  of  doctrines  appertaining  to  parti- 
cular  schools  of  Hindu  Law,  see  Parbati  Kumari  Debi  v.  Jagadis 
Chunder  Dhabal  (l),  and  we  have  no  doubt  that  some  principle 
holds  good  in  customary  law. 

The  difficulty  here  is  to  find  out  the  place  of  origin  of 
the  Samras.  In  the  Batala  tahsil  of  the  Gurdaspur  Distriot, 
where  they  are  found  in  larger  numbers,  their  custom  is  laid 
down  to  be  chundavand  by  Ganda  Singh  v.  Tehl  Singh  (2).  The 
defendants'  witnesees  maintain  that  the  Samras  migrated  to 
the  village  of  the  p.ii  ties  from  Gurdaspur,  whereas  the  plain- 
tiffs allege  that  their  true  place  of  origin  was  Delhi.  The 
matter  has  not  been  distinctly  found  by  the  Lower  Courts,  and 
it  is  difficult  to  come  to  a  definite  conclusion  on  the  existing 
record. 

The  Samras  of  the  Gujranwala  District  or  Hafizabad 
tahsil  are  few  in  number,  aud  the  custom  of  the  Jats  and  other 
tribes  in    that   part    of    the    Punjab   is   clearly   pagvand.     It  is 


(')  /.  L.  B.,  XXIX  Calc,  483,  P.  C.         (»)  84  P.  R.,  1893. 
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a  very  fair  presumption  that  the  Samras  settled  there  have 
adopted  the  customs  of  their  neighbours.  Even  in  the  Gurdas- 
pur  District  the  Samras  are  not  among  the  leading  tribe?. 
The  rule  of  pagvand,  i.e.,  of  equal  distribution  among  sums,  is 
more  equitable  and  consonont  to  natural  justice,  which  chunda- 
vand may  possibly  be  a  relic  of  very  old  times,  and  is 
gradually  giving  place  to  tho  former,  which  is  of  far  wider 
application,  while  the  latter  is  repugnant  to  tho  prevailing 
ideas  of  the  people  at  the  present  time.  This  has  been  laid  down 
in  several  authorities 


In  Gopal  v.  Shetoag  Earn  (')  where  the  record  of 
declared  that  both  rules  were  in  operation  (vide  pasje  82),  it 
was  ruled  that  pagvand  being  the  general  custom,  it  was 
incumbent  on  those  who  relied  on  cJutndavand  to  specially 
prove  its  application  to  the  case  under  consideration. 

For  these  reasons,  the  entry  in  the  Wajib-ul-arz  of  1858 
notwithstanding,  we  are  of  opinion  that  it  was  for  the  plaintiffs 
to  establish  by  cogent  evidence  that  the  Samras  and  the  parties 
to  this  case  are  governed  by  the  chundavand  rule.  See  also 
Dhyan  Ghand  v.  Mehtab  Singh  (2). 

The  plaintiffs  have  produced  five  witnesses,  four  of  whom  are 
Samra  and  oue  a  Gil  Jat.  They  depose  generally  to  the  exis- 
tence of  the  custom  of  chundavand.  Two  of  them  belong 
to  the  Lahore  District  and  one  of  them,  Jawand  Singh, 
speaks  of  an  instance  from  that  district  and  states  that  the 
Samras  there  emigrated  two  generations  ago  from  the  Gurdas- 
pur  District.  The  Gil  witness,  Jawala  Singh,  is  also  from 
Lahore,  and  professes  to  speak  of  two  instances  of  chundavand 
among  Gils  iu  that  district.  Wazira,  another  witness,  men- 
tions an  instanoe  in  the  Gurdaspur  District  among  Samras 
which  came  to  bis  knowledge,  when  he  visited  that  district, 
but  he  is  an  old  convict,  and  admits  himself  to  be  a  bad 
character  entered  on  Police  Register  No.  10.  This  oral  evidence 
cannot  be  said  to  be  convincing,  nor  the  instances  sufficiently 
proved.  The  Lahore  ones  are  of  little  value  and  those  among 
Gils  cannot  be  said  to  be  relevant. 

Defendants  called  eight  witnesses,  all  of  the  neighbourhood 
of  the  parties'  village,  two  of  whom  are  Hunjra  Jats.  Some 
of  the  Samra  witnesses  are  Muhammadans  and  belong  to  the 
three  other  villages  in  the  Hafizabad  tahsil  iu  which  members 
of  the   tribe  are   found.     They    speak  in  favour  of  the  pagvand 

(l)  12  P.  R.,  1899.  («)  J 01  P.  R.,  1879. 
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rule  and  cite  three  irifrtaDces  winch,  however,  depend  entirely 
on  their  statements  for  proof.  This  evidence,  though  not  very 
convincing  in  itself,  is  as  good  as  that  tendered  hy  the  plaintiffs, 
on  whom  the  onus  of  proof  lay. 

Two  mutation  cases  according  to  chundavand  are  prodneed 
by  the  plaintiffs  from  other  villages.  They  relate  to  other  tribes 
of  Jats  and  are  not  of  any  value  with  respect  to  the  question  of 
the  eastern  of  Samras  under  consideration. 

It  is  curious  that  no  case  of  chundavand  can  be  cited  from 
the  Sanu-a  villages  in  the  Hafizabad  tahsil,  though  there  must 
have  been  many  instances  of  landowners  having  more  than 
one  wife.  One  should  hesitate  to  apply  the  Gurdaspur  rule, 
as  the  history  of  the  village  of  the  parties  shows  that  the 
Samra  founders  came  from  Hafizabad  about  a  hundred  years 
before,  so  that  their  emigration  from  Gurdaspur,  if  at  all 
proved,  must  have  taken  place  long  ago  ;  or  to  take  the  alleged 
Lahore  instances  as  a  ^uide,  iuanrnuch  as  tbe  Lahore  Samras 
came  from  Gurdaspur  not  more  than  two  generations  ago. 
The  rational  inference  from  the  evidence  is  th»t  at  present 
there  is  no  trace  of  the  custom  among  the  Samras  settled  in 
the  Ha6zabad  tahsil,  and  that  if  the  custom  prevailed  among 
them  at  any  time  before,  it  has  fallea  iuto  disuse,  as  customs 
so  opposed  the  genoral  feeling  of  the  population  are  likely  to 
do,  and  as  the  custom  of  chundavand  is  said  to  be  dying  oat 
in  places  where  formerly  it  used  to  be  in  vogue. 

We  accept  the  appeal  and  restore  the  decree  of  the  First 
Court  dismissing  plaintiffs'  claim  with  all  subsequent  costs. 

Appeal  allowed. 


No-  149- 

Before  Mr.    Justice   Chatterji,    CLE. 

KAPURIA,— (Plaintiff),— APPELLANT, 

MANGAL  AND  OTHERS,— (Dmbbdahts),— RESPONDENTS. 

Civil   Appeal    No.   €5  of  1908. 

Custom— Alienation — Alienation  ly  a.  widow— Hindu  Law  or  Custom — 
Brahmans  of  Mauza  Sambaka,  imbala  District — Declaratory  suit— Right 
of  remott  reversioner  to  maint  tin    in    presence    of  the  widow's  daughter. 

Held,  that  the  plaintiffs,  upon  whom  the  onus  lay,  had  failed  to  establish 
that  in  matters  of  alienations  Brahmans  of  Alauza  Sambaka  in  the  Ambala 
District  were  gowned  by  custom  and  not  by  Hindu  Law. 


Api'Bllatj  Side. 
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Bold  aUo,  that  in  case  of  an  alienation  by  a  widow  a  distant  rever- 
sioner is  competent  to  maintain  a  declaratory  suit  in  prosence  of  the  widow's 
daughter  where  the   latter   has  no  male  issue. 

Further  appeal  from  the  decree  of  0.  L.  Uundas,  Esquire,  Divisional 
Judge,   Ambala   Divison,   dated    9th   November  1907. 

K.  C.  Chatterji,  for  appellant. 

Dwarka  Das,  for  respondents. 

The  judgment  of  the  learned  Jndge  was  as  follows  : — ■ 

Chatterji,  J. — The  material  facts  sufficiently  appear  from 
the  judgments  of  the  Lower  Courts.  This  is  a  suit  to  contest  an 
alienation  hy  a  Brahman  widow,  Mussamuiat  Bhagirathi,  of 
Sambaka  in  the  Ambala  District,  who  has  a  daughter  alive. 
The  pedigree  table  accepted  by  the  Divisional  Judge  is  not  con- 
tested before  me,  and  according  to  it  plaintiff  is  related  to 
Munshi,  husband  of  the  widow  in  the  sixth  degree.  Parties' 
counsel  were  unable  to  say  whether  or  no  the  daughter  has 
male  issue. 

The  first  and  main  point  for  determination  is  the  plaintiff's 
locus  standi.  He  claims  that  the  parties  are  governed  by 
custom,  and  on  this  question  the  Lower  Courts  have 
differed.  After  bearing  arguments  at  lenght  and  takiug  time 
to  go  through  the  record  and  to  consider  my  judgment,  I 
am  of  opinion  that  the  learned  Divisional  Judge's  view 
that  the  patties  are  governed  l»y  Hindu  Law  is  correct. 
The  lands  held  by  Brahmans  in  the  village  of  Sambaka,  in 
which  the  widow  resides,  and  the  adjoining  villages,  were 
originally  granted  by  Rajputs,  and  those  in  Sambaka  were 
given  to  the  Brahmans  as  the  prohits  of  the  former,  but  owing 
to  their  inaptitude  for  cultivation,  other  castes,  Rajputs  and  Jats, 
etc.,  had  to  be  called  in.  The  Brahman  proprietors  are  not 
wholly  dependent  on  cultivation.  Munshi,  Museammat 
Bhagirathi's  husband,  was  also  a  priest  by  profession  and 
had  likewise  a  license  for  the  sale  of  opium,  while  plaintiff 
himself  derives  some  income  as  a  prohit.  Ambala,  as  the 
Divisional  Judge  points  out,  is  ethnically  and  by  language 
more  conneoted  with  the  United  Provinces  than  the  Punjab,  and 
I  am  fully  prepared  to  agree  that  the  Brahmans  of  these 
villages  follow  their  personal  law  and  have  no  customs  like 
those  of  the  agriculturists  of  the  Punjab.  Bam  Chand  v. 
Thakar  Das  (x)  is  cited  as  one  of  the  latest  cases  in  which 
this    Court  has    held     such    customs    to    apply    to   Brahmans, 

(')  94  P.  J?.,  1907. 
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but  it   is   a    case    from    Kasnr   in     the     Lahore    District,    and 
the    circumstances     are     not      exactly     similar.      Very     cogent 
evidence  is  required  to  show    that    Brahmans    are   governed    by 
agricultural   custom,  particularly    Then  they     are     not    shown 
to     be     wholly     denendent     on     agriculture,   the    presumption 
being  distinctly   the    other   way.     The    Divisional     Judge    has 
referred   to  four  instances   in    which   females    have   succeeded 
to  the    exclusion    of    collaterals     in     these     villages.     In   two 
the   deceased  Muushi  was   himself  one    of  the  parties  concerned. 
Iu   regard  to    Pribbu's    property,   he  allowed  Pribbu's  sister  to 
take     half,    though     she     had     no    title     against     an    agnate 
within    the   fourteenth    degree,    and   in   fact  none   at    all  under 
the  Hindu    Law  as    administered   in    Upper    India.     The  case 
about   Dwarka's    estate   is    still    more     adverse     to    collaterals, 
and    Munshi    was  again    concerned    and  failed  to  oust  Dwarka's 
sister  and  the  sons  of  a  daughter  of  one   of    Dwarka's    ancestors. 
Dassondhi's    property  was  taken    by  his    daughter    and   his    dis- 
tant   collaterals    who   sued    her,    were    uusucessful.     Naraina's 
daughter  got  a  share  of  her  father's  estate.    These  cases  strength- 
en    the     general     presumption     against     the      application     of 
agricultural   customary    law.     Against    these     instances     there 
are   two   decisions  of  the   Divisional   Judge   of    Ambala,   one    of 
which  was  passed  by  the    learned  Judge  who    heard    this  case 
and     who    thinks     bis   former    view     is   mistaken.      I  am  of 
opinion     that     neither     case     can    be     treated    as    of   sufficient 
authority     to     override    the     presumption     or     the     instances 
mentioned    above.     I    accordingly     agree    with    tbe    Divisional- 
Judge  that  Hindu  Law,  and  not  customary  law,  applies,  and  that 
plaintiff    is   excluded     by     the     daughter    of   Munshi    who    is 
alive. 

This  finding,  however,  does  not  dispose  of  the  case  as  the 
alienation  is  by  a  widow  md  plaintiff  is  an  heir  pre- 
sumptive, though  a  distant  one.  The  immediate  beir  disclosed 
on  the  record  is  the  widow's  daughter  who,  however,  is  not  a 
arty,  but  it  is  not  clear  whether  she  has  male  issue.  If 
he  has,  plaintiti's  chances  of  succe?eion  are  so  remote  that 
no  declaration  should  be  made  in  his  favour.  But  if  she 
has  not,  she  herself  is  an  heir  with  limited  rights  like  the 
widow'.-,  and  in  case  she  dies  without  leaving  sons,  the  pro- 
perty would  revert  to  the  heir's  of  Munshi,  among  whom 
plaintiff  would  be  the  best  entitled  to  succeed.  That  being 
80,  plaintiff  would  be  competent  to  maintain  the  suit  according 
to  the  generally    received   opinion.     Most   of   the   High    Courts 
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take  this  view.  See  Abinash  Chandra  Mnzumdar  v.  Harinath 
Shaha  (l)  following  decisions  of  the  Piivy  Council  and  other 
earlier  authorities  of  the  Calcutta  Court  and  other  High  Courts. 
The  rulings  of  the  Allahabad  High  Court  are  conb'oting,  the 
case  reported  in  Balgobind  v.  Bam  Kumar  (3)  taking  tho  same 
view  as  I  am  doing  after  an  elaborate  discussion  of  the 
principles  applicable  by  Mahmud,  J.,  while  in  another  case  re- 
ported at  page  428  of  the  same  volume  the  contrary  opinion 
was  expressed  which  was  followed  in  a  later  ruling  reported 
in  Ishivar  Narain  v.  Janki  (3)  The  Madias  and  Bombay  High 
Courts  substantially  ayree  in  the  same  view,  the  opinion  of  the 
former  being  distinctly  expressed  in  Kandasami  v.  ATchammal  (*)  ; 
Abdulla  v.  Muhammadu  (6)  cited  in  support  of  the  re- 
spondent's contention,  but  that  was  a  esse  of  alienation  by  a 
male  owner,  and  the  point  now  discussed  does  not  appear  to 
have  been  fully  adverted  to  by  'the  learned  Judges.  See 
also   Rattigan's  Digest,    6th   Edition,  paragraph  67. 

If    the     daughter    of    Mussammat    Bhagirathi,     however, 

has  a    son,   the    plaintiff's   right    of  reversion   would    be    very 

emote    and  his    suit  should  be  dismissed.     I  think    information 

u  this    point   should    be   obtained    before  the     case    is    finally 

ecided. 

As  regards  the  merits,  the  alienation  is  held  by  both  Courts 
not  to  be  for  necessity  except  that  the  Divisional  Judge 
differing  from  the  First  Court  holds  that  the  sum  of  Rg.  104 
should   be   allowed.     The    matter    was   not   argued  before  me. 

I  remand  the  case  to  the  Divisional  Judge  to  ascertain 
by  examination,  of  the  parties  or  by  evidence,  if  necessary, 
whether  the  daughter  of  Munshi  lias  any  male  issue  at  present  ? 
The  return  should  be   made    within  six  weeks,  if  possible. 


Appeal  remanded. 


lM  I  L  R,  XXIII  Cede,  62.  (:i)  /.  L.  R.,  XV  All.,  132. 

(4  I   L  R    VI  All,,  HL  Cl  I  !>•  ft,  Xlll  Mad.,  196. 

U         '     '  (•)  14  P.  R.,  1895. 
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No.  150- 

Before  Mr.  Justice  Kensington,  and  Mr.  Justice  Lai  Chand. 

BflAGAT  RAM  AND  OTHERS,— (Defendants),— 

APPELLANTS, 

Versus 

Q OK AL  CH A ND,— (Plaintiff) ,— RESPONDENT. 

Civil  Appeal  No.  131  of  1905. 

Fraud  and  misrepresentation— Defendants'  reliance  on  plaintiff's  repre- 
sentation—Estoppel  by  conduct— Equity— Suit  for  partition— Preliminary  order 
under  Section  2154.,  Civil  Procedure  Code,  1882  —Appeal  -  Court-fees— 
Court-Fees  Act,  1870,  Section  7  (»"«)  (6). 

One  '  B  '  died  in  October  1000,  leaving  behind  him  an  un;le  aged  34, 
two  minor  cousins,  and  three  sisters.  The  uncle  took  possession  of  the 
estate  left  by  the  deceased  and  managed  it.  On  25th  July  1901  an  agree- 
ment  was  executed  by  the  uncle  and  the  mothers  of  the  two  minor  cousins, 
appointing  one  '  D  ',  the  brother-in-law  of '  B  ',  as  an  arbitrator  for  adopting 
one  of  the  cousins  named  Bhagat  Ram,  aged  U  years,  whom,  according  to 
the  agreement,  the  deceased  had,  during  his  lifetime,  nominated  to  be  appoint- 
ed as  his  adopted  son.  This  clause  was  subsequently  added  on  the  margin 
of  the  agreement  at  the- uncle's  request  and  was  attested  by  him.  The  award 
was  given  by  the  arbitrator  on  27th  July.  It  contained  that  according  to 
the  desire  expressed  by  the  deceased  during  his  lifetime  bis  cousin  Bhagat 
Ram  should  be  made  his  adopted  son  and  provisions  for  charitable  funds 
and  for  marriages  of  minor  sisters  of  the  deceased  and  maintenance  of 
the  uncle  and  others  as  required  by  the  reference  were  reserved.  There- 
upon the  uncle  executed  a  deed  of  release  whereby  he  and  the  other 
reversionary  heirs  acknowledged  Bhagat  Ram  as  adopted  son  of  '  B  ',  and 
agreed  to  abide  by  the  settlement  made  by  the  arbitrator  which  document 
was  registered  with  the  award  on  30th  July.  Immediately  after  an  agree- 
ment was  executed  by  the  mother  of  the  adopted  son  giving  her  son  in 
adoption,  and  a  power  of  attorney  appointing  the  arbitrator  as  a  general 
agent  for  managing  his  business.  On  31st  July  the  uncle  handed  over  the 
estate  and  books  of  the  deceased  which  he  had  hitherto  held  possession  as  a 
manager  and  heir  to  the  arbitrator. 

On  2'5th  July  190i,  the  uncle  sued  for  his  one-third  share  on  the  allegation 
that  he  was  induced  to  execute  the  several  cribed  above  in 

consequence  of  the  fraud  and  undue  influence  of  the  arbitrator.  As  a  fact, 
there  was  no  proof  to  substantial.;  either  of  the  allegation  of  misrepresentation, 
fraud  or  undue  influence,  but  the  Court  decreed  the  claim  on  the  ground  that 
the  transaction  was  not  an  equitable  one,  the  adoption  being  invalid, 
and  the  plaintiff  sustained  damage  in  consequence  thereof. 

Held,  that  the  relative  circumstances  of  the  parties  and  the  voluntary  and 
deliberate  actions  of  the  plaintiff  throughout  the  whole  transaction  negatived 
the  slightest  chance  of  any  false  inducement,  representation  or  undue  influence, 
and  under  no  circumstances  could  he  now  recede  from  the  position  deliberately 
adopted  by  him  in  the  matter,  and  that  he  was  estopped  from  questioning  the 
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validity  of  the    adoption  which  he    himself   had    encouraged    and  con- 
curred  in. 

Equity  alone  will  not  grant  relief  and  avoid  the  deeds  where  the  person 
executing  is  not  onlj  cognizant  of  the  facts  but  had  initiated  the  whole  pro- 
ceedings  and  had  secured  a  personal  benefit  for  himself  to  which  he  was  not 
otherwise  entitled  to. 

Held  also,  that  an  appeal  against  a  preliminary  order  under  Section  215A 
of  the  Code  of  Civil  Procedure  should  bear  under  Section  1    iv)(b)    of  the 
Court-Fees  Act,   1870,   an   ad  valorem  Court-fee  according  to  the  amount  at 
which  the  relief  sought  is  valued  in  the  plaint 
First   appeal  from  the  decree  of  H.    Harcourt,  Esquire,  District 
Judge,  Delhi,  dated  26th  January  1905. 
Shadi  Lai,  for  appellants. 
Muhammad  Shafi,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by— 
28th  Feby.  1907.  Lal  Chand,  J.— This  isan   appeal    in  suit  for   possession  by 

partition  of  one-third  share  in  the  property  left  by  one  Basheshar, 
Aggarwal  Bania  of  Delhi  city,  who  died  on  20th  October  1900. 
Plaintiff-respondent  is  uncle  of  Basheshar  Nath,  and  defendants 
1  and  2  are  his  cousins,  defendant  3  being  his  sister's  husband 
The  property  left  by  Basheshar  Nath  consisted  entirely  of 
moveables  and  shop  business  or  shares  therein,  and  plaintiff  ad- 
mits tbat  on  death  of  Basheshar  Nath,  he  took  possession  of  the 
estate  and  managed  it  until  possession  was  delivered  to  de- 
fendant 3  on  3ist  July  1901.  .  The  circumstances  under  which 
the  estate  -was  made  over  to  Durga  Parshad,  defendant  3,  were 
as  follows  : — 

On  25th  July  1901,  an  agreement  was  executed  by  plaintiff 
and  by  mothers  of  defendants  1  and  2,  who  were  minors  as  their 
guardians  apponting  Durga  Parshad,  defendant  3,  an  arbitrator 
for  adoptin  Bhagat  Bam,  defendant,  whom  according  to  the 
agreement  Basheshar  Nath  had,  during  his  lifetime,  nominated  to 
be  appointed  as  bis  adopted  son.  The  clause  relating  to  nomi- 
nation  by  Basheshar  Nath  was  not  originally  entered  in  the 
agreement,  but  it  was  subsequently  added  on  the  margin  at 
plaintiff's  request  as  deposed  to  by  his  witness  Shad.  Bum,  and 
it  is  attested  by  plaintiff.  At  the  same  time  a  slip  was  pasted 
to  the  original  document  written  by  the  same  Phadi  Ram  and 
attested  by  the  original  executant.,  by  which  Durga  Parshad  was 
authorised  to  set  apart  certain  funds  for  charitable  purpose., 
to  provide  funds  for  the  marriages  of  two  minor  sisters  of 
Basheshar  Nath  and  to  fix  maintenance',  for  tho  executants  as 
nsed  to  be  given  by  Basheshar  Nath,  it  being  noted  m  the    last 
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clause  that  Baghat  Ram,  the  adopted  son,  shall  ba  owner  of  the 
rest  of  the  property,  and  that  Durga  Parshad,  arbitrator,  shall 
control  and  manage  the  shop  basiuess  as  a  well-wisher  of  the 
family.  This  slip  is  not  dated,  bat  its  due  execution  is  proved 
by  plaintiff's  own  witness  Shadi  Ram.  The  District  Judge  has 
suggested  that  it  was  executed  on  27th  July  1901,  when  some  of 
the  remaining  documents  were  executed,  but  the  suggestion  is 
not  supported  bv  anything  on  the  record.  On  the  other  hand 
it  is  opposed  to  plaintiffs  own  statement  on  13th  October  1904, 
when  he  alleged  that  it  was  a  part  of  a  previous  reference  to 
four  arbitrators.  It  is,  however,  clew  from  the  contents  of  the  slip 
itself'that  it  was  undoubtedly  written  prior  to  the  award  and  the 
documents  which  follow  the  award.  On  27th  Jnly  1901  Durga 
Paishad,  at bitrator,  gave  his  award  in  pursuance  of  the  agree- 
ment, of  reference,  dated  25th  July.  It  was  stated  in  the  award 
that  according  to  the  desire  expressed  by  Basheshar  Nath, 
deceased,  during  his  lifetime  his  cousin,  Bhasrat  Ram,  is  made 
his  adopted  son,  and  further  provisions  were  made  setting  apart 
funds  for  charitable  purposes  for  marriages  of  minor  sisters  of 
Basheshar  Nath  and  fixing  maintenance  for  plaintiff  and  others 
as  required  by  the  reference. 

In  pursuance  of  the  same  agreement  the  control  and  manage- 
ment were  conferred  by  the  award  on  Durga  Parshad,  the  arbi- 
trator, as  a  well-wisher  of  the  family.  The  award  farther  pro- 
vided for  execution  of  a  deed  of  acquittance  and  release  by  the 
parties  which  was  accordingly  done,  and  a  deed  of  release  was 
executed  on  the  same  date  and  registered  along  with  the  award 
on  30th  July  next.  By  this  deed  the  plaintiff  and  the  other 
reversionary  heirs  of  Basheshar  Nath  acknowledged  Bhagat  Ram 
as  his  adopted  son,  and  agreed  to  abide  by  the  settlement  made  by 
the  arbitrator  relinquish  in  sr  all  claim  to  the  estato  of  Basheshar 
Nath  in  favour  of  Bhagat  Ram,  his  adopted  son. 

There  was  at  the  same  time  executed  and  registered  an  agree- 
ment by  mother  of  Bhagat  Ram  (his  father  being  then  admit- 
tedly a  lunatic),  giving  Bhagat  Ram  in  adoption  as  desired  by 
Basheshar  Nath,  when  alive,  and  a  power  of  attorney  appointing 
Durga  Parshad  as  a  general  ageut  for  mauaging  business.  The 
nextday,  i.e.,  on  31st  July,  plaintiff  wrote  aletter  handing  over  pos- 
session to  Durga  Parshad  of  the  estate  as  detailed  therein  and  of 
which  the  plaintiff  had  hitherto  held  possession  as  a  manager 
and  heir.  The  list  iucludcd  nine  hundis  of  the  value  of  Rs. 
22  500,  and  a  farther  promise  was  made  to  deliver  possession  of 
the  household   furniture   and   ornaments,   cash,  etc.,   on  return 
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of  plaintiff's  wife  from  Muthra,  where  she  had  gone  with  the 
keys. 

The  present  suit  was  instituted  hy  plaintiff  on  26th  July 
1904  preceded,  it  is  alleged  by  certain  proceedings  in  formd 
■pauperis,  which,  however,  are  not  with  the  record. 

Plaintiff  now  sues  for  his  one-third  share,  alleging  that  Durga 
Pavehad,  defendant  3,  having  represented  that  he  wonld  partition 
the  estate  of  Basheshar  Nath  among  his  heirs  including  plaintiff, 
got  an  agreement  of  reference  for  that  purpose  executed  in  his 
own  favour,  but  taking  advantage  of  the  confidence  reposed  in 
him  as  a  relative  and  of  the  youth  and  ignorance  of  plaintiff,  ho 
executed  and  registered  an  award  contrary  to  the  purport  of  the 
agreement,  and  further  fraudulently  caused  the  plaintiff  to  exe- 
cute a  deed  of  acquittance  in  favour  of  defendant  1  without  any 
consideration.  What  the  fraud  was  is  not  stated,  but  plaintiff, 
alleging  forcible  dispossession,  claimed  under  the  circumstances 
that  the  award  and  release  were  void  and  ineffectual,  and  he 
prayed  for  his  one-third  share  by  rendition  of  accounts  and 
appointment  of  a  receiver. 

The  following  issues  were  fixed  in  the  case  :  — 

(1)  Whether  the  suit  is  within  time  ? 

(2)  Whether   plaiutiff    was  induced  to   execute   Exhibits 

D  I,  D  IV  and  D  Vi,  in  consequence  of  the  fraud, 
and  undue  influence  of  Durga  Parshad  ? 

(3)  In  any  case  whether  Bhagat  Rani  is  the  validly  adopt- 

ed son  of  Bashes'nar  Nath  ? 
Supposing  no  fraud  or  undue   influence  on    the   part   of   de- 
fendant No.  3  is  proved,  is  plaintiff   estopped  from  disputing  the 
factum  and  the  validity  of  the  adoption  ? 

(4)  Whether  Exhibit  D  I,  even  if  fraud  and  misrepresen- 

tation are  not  proved,  amounts  to  a  reference  and 
D  II  similarly  to  an  award  made  on  a  proper  con- 
sideration of  tho  facts  ? 

(5)  Whether   in    the    presence     of     the    collaterals     of 

Basheshar  Nath  the  daughters  of  Daulat  Ram  can 
succeed  to  Basheshar  Nath  ? 

(6)  Whether  plaintiff  is  in  possession    of  any   portion  of 

the  property  left  by  Basheshar  Nath  ? 
The  District  Judge   has   found   in    plaintiff's  favour   on  all 
tho  issues,  and  as  a  result  of  his  finding  has  passed  a  preliminary 
decree  in  plaintiff's   favour   under   Section  215,  Civil  Procedure 
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Code,  ordering  that  accounts  be  ■  taken  and  pi aintifi's  one- 
third  share  te  separated  off  and  a  receiver  be  appointed  for 
the  purpose. 

The  suit  was  valued  by  plaintiff  at  rupees  ten  thousand 
for  purposes  of  Court-fee  as  well  as  jurisdiction.  The  defend- 
ants filed  an  appeal  bearing  a  stamp-fee  of  Rupees  10  only, 
but  after  hearing  the  counsel  for  appellant,  we  held  at  the 
hearing  that  an  ad  valorem  fee  on  the  ten  thousand  ought  to 
be  paid.  In  our  opinion  the  relief  prayed  for  in  appeal  is  the 
reversal  of  the  decree  passed  in  plaiutiff's  favour  for  one-third 
share  valued  by  him  at  rupees  ten  thousand,  and,  therefore, 
under  Section  7,  clause  IV  (6),  Court-Fees  Act,  the  appel- 
lant ought  to  pay  an  ad  valorem  fee  on  rupees  ten  thousand 
on  his  memorandum  of  appeal.  This  view  is  supported  by 
Balvant  Ganesh  v.  Nana  Ghimtamon  (x),  which  was  an  analogous 
case,  and  by  a  judgment  of  this  Court,  dated  11th  March  1905, 
in  Civil  Appeal  No.  726  of  1902.  The  appellant  was  accord- 
ingly directed  to  make  up  ths  deaciency,  and  the  additional 
Court-fee  was  paid  by  him. 

On  the  merits   of   the   case   we  are   uuable   to    uphold    tho 
findings   of   the  -District   Judge  that  there    was  any  undue    in- 
fluence, or   that  the    plaintiff   has    been    deprived  of   his  rights 
by    trickery.     To  start  with,   there  is    no  direct  proof  to  support 
the  allegation  of  misrepresentation  and  fraud  made  in  the  plaint, 
nor  that  the   plaintiff    was  induced    to  execute  the    documents 
in   question  by  any    undue   iufluflnce    exercised     over   him    by 
Durga  Parshad,  defendant  3.     Durga  Parshad  was  not  examined 
as  a  witness   by  plaintiff,    nor  is  there  any  evidence  to  support 
the  allegations   of  misrepresentation,  undue  influence  and  fraud 
made    in  the  plaint.     Tho  only    witness    examined    by    plaintiff 
in  connection  with  the  execution  of  the  documents   in  question  is 
Shadi  Ram,  who  wrote  all  the  deeds  excepting  the  upper  portion 
of  the  agreement,  dated  25th  July  1901,  and  the  letter,  dated  31st 
July,  by  which   plaintiff  purported    to  deliver    possession    of  the 
property  to  Dnrga  Parshad    Shadi  Ram  is  unable  to  say  whether 
any  deceit   was   practised,  and   he   states    that    the    documents 
were  read  over   to  bo^h  the  parties.     He  has  further  stated  that 
the  addition  in  margin  of  U  I  was  inserted  at   request  of  execu- 
tants,   Gokal  Chand,    etc,    and   that  D  IV,  i.e.,    the  release    was 
written  by  him  at  the  direction  of  Gokal  Chand,  plaintiff.    Shadi 
Ram's  evidence,  therefore,    is  far  from  supporting  plaintiff's  case. 
If  anything,   it  shows  that  plaintiff  took  an  active  and  intelligent 
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part  in  the  execution  of  these  documents.  The  only  marginal 
witness  produced,  viz.,  Ram  Dial,  expresses  his  entire  ignorance 
of  the  contents  of  the  documents.  The  documents  are  all  regis- 
tered excepting  the  first  and  last,  and  the  onus  lay  heavily  on 
plaintiff  to  prove  that  he  is  not  bound  by  these  documents. 
When  examined  as  a  witness  for  the  defendants,  plaintiff 
disclosed  no  reason  whatever  for  presuming  that  any  deceit  or 
misrepresentation  was  practised  upon  him,  nor  did  he  display 
any  ground  for  presuming  undue  influence.  In  fact  his  state- 
ment is  entirely  silent  on  these  questions,  and  he  admitted 
having  purchased  the  stamp  papers  on  which  the  documents 
were  executed,  and  having  delivered  possession  of  the  property 
including  cash-book  to  Durga  Parshad.  This  last  fact  at  once 
contradicts  the  allegation  made  in  the  plaint  that  defendant 
3  took  forcible  possession  of  the  property.  The  silly  allusion 
to  the  property  being  unlucky  is  altogether  ridiculous,  and 
shows  to  what  extreme  limits  the  plaintiff  was  put,  in  order 
to  give  some  plausible  explanation  for  his  having  voluntarily 
handed  over  the  property,  nor  is  there  any  such  difference 
in  the  relative  circumstances  of  the  parties  as  to  lead  to  any 
presumption  in  favour  of  undue  influence  as  was  contended. 
Plaintiff  was  aged  34  at  the  time  when  these  deeds  were  ex- 
ecuted as  is  evidenced  by  the  endorsements  of  purchases  on  the 
stamp  papers.  Durga  Parshad  is  admitted  to  be  then  of  about 
the  same  age  as  plaintiff.  Plaintiff's  occupation  is  that  of  a 
dalal  or  broker,  and  Durga  Parshad's  is  not  given,  but  apparently 
he  is  an  ordinary  shop-keeper.  The  parties  are  residents  of 
the  city  of  Delhi  and  Aggarwal  Bauias  by  caste,  and  plaintiff 
admits  having  managed  the  property  for  ten  months  prior 
to  delivery  of  possession  to  Durga  Parshad.  Bbagat  Ram, 
in  whose  favour  the  release  was  executed  and  who  was  ack- 
nowledged as  the  true  heir  of  Bashesbar  Nath,  by  reason  of 
adoption,  was  then  a  minor,  aged  14  years,  under  the  guardianship 
of  his  mother,  his  father  being  admittedly  a  lunatic.  Durga 
Parshad  was  not  a  blood  relation  of  the  family  but  was  con- 
nected by  marriage,  having  married  a  sister  of  Bashesbar  Nath, 
who  even  was  not  then  alive.  There  is,  therefore,  absolutely 
nothing  in  the  relative  circumstances  of  the  parties  to  induce 
a  belief  that  plaintiff  was  duped  by  a  false  representation,  or 
that  an  unfair  advantage  was  taken  of  his  youth  and  ignorance 
as  alleged  in  the  plaint. 

The  District  Judge  even  has  not  found  that  misrepresen- 
tation and  undue  influence,  as  alleged  in  the  plaint,  is  proved. 
There  is  no  finding  that   Durga  Parshad  had  the  agreement 
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executed  by    representing    to    plaintiff     that   he    would    make 
partition   of  the  deceased's  property    among   his  heirs    or   that 
plaintiff   reposed   confidence   in    him    because   of   his    being   a 
relation.     There  could  be    no  such    finding,    as  there  is  nothing 
on    the  record  to  support  either  allegation.     The  District  Judge, 
however,   has  given    his   definite  impression     that    plaintiff    is 
stupid.     This  is     difficult    to     believe,     considering    plaintiff's 
occupation   as    a   broker   and    that    he    managed     the  business 
for    (en  months  without  any  let  or  hindrance.     But  the  District 
Judge    is  certainly  not  right   in  inferring  from  Durga  Parshad's 
reply    in  the   case    that  he  is  much    more   ingenious.     Far    less 
was  he  justified   in   concluding    from  the    line  of   defence  taken 
by    Durga    Parshad    that  he   must   have  pursuaded     plaintiff 
that    Bhagat     Ram     was     already    practically     adopted.     This 
amounted  in  a  manner  to  prejudging  the  vital  issue  in  the    case. 
But  at  any  rate   the  District.  Judge  was  not  justified  in    making 
a   new   ca«e   for  plaintiff    not  stated  by  him.     When  a  plaintiff 
attempts   to     set    aside  certain    deeds  executed   and    registered 
by  him  on  ground  of  fraud,  undue  influence  or  misrepresentation 
he   onght    to    make  a     specific   allegation    on   which    he   relies. 
The     defendant- is    called     upon    to     meet   only    the     case     as 
alleged,   and    if    plaintiff    fails     to     substantiate     his    allegation 
or   to   make    some  specific   charge,   his    case    is    bound    to   fail 
and  ought    to    be    dismissed.     Apart    from     the    question    of 
adoption,    on    which    the    Distinct   Judge   holds     there   was     a 
ridiculous    misconception    of  fact  and    law,  and  which  he  credits 
Durga    Parshad  with    unriddling,    much    stress  is    kid   in    the 
judgment    on   the     supposed     benefit   to    Durga    Parshad    and 
injury    to    plaintiff.     The  injury  to  plaintiff  would    ensue    if  it 
is   assumed   that   Basheshar  had    not   nominated    Bbagat  Ram 
to   be  appointed   and    declared     as    his    adopted    son,    and  the 
benefit   to   Durga   Parshad    is    founded   on  an  assumption    that 
he    assumed    control   and     management     of      business     during 
Bhaaat    Ram's  minority    without  consent  of  plaintiff,    and    that 
he    has  misused    his    powers.     There    is  no  proof    on  the  record 
to    prove  misuse,    and  as    regards   assumption   of    control    it    is 
overlooked    that    the   provision    in     the    award    was    in     perfect 
accord  with  and  followed  the  term*  of  the  reference,  where  it  was 
provided  in  the  last  clause  that  Dnrga  Pawned  shall  have  power 
to   look  after  the   accounts  and   capital    of  the  shop,    because  he 
was  husband    of  the  deceased   sister  of    Bashrshar  Nath,  and  was 
a    well-wisher   of  the  family.     This  was  written  by  Shadi  Ram, 
and  as  he   has  deposed,    with  consent    of  plaintiff,   to  whom  the 
document  was   read  over.     The  control,   therefore,   was   taken 
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over  with  the  express  consent,  of  plaintiff,  who  actually  delivered 
possession  of  the  property  by  removing  his  own  rnanagemont 
and  there  is  no  reason  or  proof  for  believing  I  hut  plaintiff  did 
not  deliberately  do  what  bo  did.  The  whole  matter  is  easily 
accounted  for  on  a  perfeotly  bone!  fide  basis.  It  was  believed  by 
all  the  members  of  the  family,  as  a  matter  of  common  knowledge, 
that  Basheshar  had  nominated  Bhagat  Ram  to  be  appointed 
and  declared  as  his  adopted  sod,  and  the  several  deeds  were 
executed  to  give  effect  to  the  nomination  by  a  former  declaration 
and  to  place  the  matter  beyond  all  range  of  donbt  and  litigation. 
Bhagat  Ram  himself  was  a  minor  at  the  time,  and  so  was  the 
other  collateral,  Kallu  Mai,  and  the  only  adult  male  member 
of  the  family  was  plaintiff  Durga  Parshad  was  connected  with 
the  family  by  marriage  tie  only.  There  existed,  therefore, 
not  the  slighest  chance  of  any  false  inducement  or  represent- 
ation, and  there  is  no  reason  why  Durga  Parshad  should  have 
unduly  interested  himself  in  getting  the  adoption  declared  in 
favour  of  Bhagat  Ram,  a  stranger  to  him,  when  ho  could  benefit 
his  own  minor  son  by  his  deceased  wife,  a  sister  of  Basheshar 
Nath.  If,  therefore,  any  person  induced  another  into  a  belief 
that  Basheshar  had  nominated  Bhagat  Ram  as  his  adapted  son, 
it  was  plaintiff  and  plaintiff  alone.  This  is  further  corroborated 
by  plaintiff's  admission  that  lie  went  to  Jodhpur  without  any 
consultation  with  Durga  Parshad  for  selecting  a  boy  for  adop- 
tiou  to  Basheshar  Nath.  His  journey  to  Jodhpur  is  hardly 
credible,  but  it  shows  distiuetly  that  plaintiff  was  fully  aware 
on  his  own  account,  without  any  foreign  inducement,  that 
Basheshar  bad  intended  to  adopt.  The  language  used  in  the 
deeds  as  regards  adoption  is  somewhat  ambiguous,  bnt  there  are 
clear  indications  that  Basheshar  had  nominated  Bhagat  Ram 
to  be  his  adopted  son,  and  the  deeds  were  executed  in  order 
to  give  a  formal  declaration.  The  question  of  the  legality  of 
the  adoption,  therefore,  docs  not  arise,  and  it  did  not  orcnr  to 
the  plaintiff  or  to  any  other  collaterals  in  1901.  It  was  accept- 
ed as  an  accomplished  fact  that  Bhagat  Ram  was  virtually 
the  adopted  son  of  Basheshar  Nath  and  the  matter  was  openly 
declared  by  the  reference  to  the  award  which  followed  it.  It 
was  found  necessary  to  make  certain  provisions  for  marriage 
expenses  of  minor  sisters  of  Basheshar  Nath  and  fur  charitable 
and  other  purposes,  and  these  were  all  included  in  the  reference. 
If,  therefore,  any  person  was  injured  by  the  award,  it  was 
Bhagat  Ram,  minor,  and  not  plaintiff,  who  secured  a  provision 
of  maintenance  for  himself  to  which  he  would  not  otherwise 
have  been  entitled.     Plaintiff,  therefore,  cannot  now   resile  from 
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the  position  deliberately  adopted  by  bim  in  1901.  He  is  met  not 
only  by  the  adoption  which  he  acknowledged  but  by  bis 
own  release,  and  he  cannot  get  over  these  obstacles  unless  he 
succeeds  in  proving  misrepresentation,  fraud  and  undue  influence 
as  alleged.  As  already  shown,  be  has  utterly  failed  to  prove 
any.  The  case  in  this  respect  is  somewhat  similar  to  G*nga 
Bahhsh  v.  Jagat  Bahadur  0),  decided  by  their  Lordships  of 
the  Privy  Council,  where  a  bare  statement  that  plaintiff  had 
confidence  in  the  other  party,  was  not  held  to  be  sufficient  proof 
of  it  to  find  undue  influence  under  Section  16,  Contract  Act. 
The  counsel  for  respondent  relied  in  his  argument  upon  certain 
English  authorities,  and  delivered  an  elaborate  argument  for 
applying  Section  16,  Contract  Act,  to  the  present  case  But 
we  think  it  unnecessary  to  discuss  these  cases  m  full  detail, 
as  they  are  inapplicable.  Section  16  would  apply  if  there  were 
any  reason  for  holding  that  Durga  Farsbad  was  in  a  position 
to  dominate  the  will  of  plaintiff,  and  there  is  none  to  support  any 
such  contention. 

Sections  121  and  124  of  Story  on  Equity  .Jurisprudence  deal 
with  cases  where  a  party  acting  in  ignorance  of  a  plain  and 
settled  principle  of  law  is  induced  to  give  up  a  portion  of  bis 
indisputable  property  to  another  under  the  name  of  a  com- 
promise.  In  such  cases  a  Court  of  Equity  will  relieve  h.m 
from  the  effect  of  his  mistake  (see  Section  121).  In  the  first 
place  a  mistake  of  law  is  not  recognized  by  tho  Indian  Contract 
Law  as  a  ground  for  avoiding  a  contract.  Section  21  of  the 
Contract  Act  distinctly  provides  that  a  contract  is  not  voidable, 
because  it  was  caused  by  a  mistake  as  to  any  law  in  force  in 
British  India. 

In  the  second  place  the  question  of  law  referred  to  in 
Sections  121  and  124  of  Story  on  Equity  Jurisprudence  is  a 
mistake  as  to  some  plain  and  settled  principle  of  law.  More- 
over  it  is  laid  down  in  Section  132  that »  there  are  cases 
"of 'family  compromises  where,  upon  principles  of  policy, 
«'  for  the  honour  or  peace  of  families,  the  doctrine  sustaining 
'<  compromises  has  been  earned  further.  And  it  has  been  truly 
"remarked  that  in  such  family  arrangements  the  Court  of 
"  Chancery  has  administered  an  equity  which  is  not  applied 
"to  agreements  generally.  Such  compromises  fairly  and 
"  reasonably  made  ....  to  prevent  Eamilj  disputes,  and  for- 
"  feitnres   are  upheld  with   a    strong  hand,    and    are   binding 
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"  where,  in  cases  between  mero  strangers,  the  like  agreements 
"  would  not  be  enforced."  The  principles  ennnicated  in  the  last 
section   seem  to  be  exactly  applicable  to  the  present  case. 

Law  Report  23,  Chancery  Division,  page  278,  was  a  case  of 
a  dispute  between  a  settlor  and  the  trustees,  and  it  is  absolutely 
inapplicable,  it  being  held  that  different  considerations  apply 
where  the  contest  is  between  the  settlor  and  persons  claiming 
adversely  to  him,  and  where  the  claim  is  against  the  trustees. 
36,  Chancery  Division,  145,  was  a  case  of  undue  influence 
exercised  on  a  lady  by  her  religious  superior.  It  was  held 
that  "  the  law  requires  that  influence,  however  natural  and 
however  right,  shall  not  be  unduly  exercised.  So  the  fair 
"  inference  from  all  the  facts  fairly  weighed  and  considered 
"  together  would  be  that  Mrs.  Akard  parted  with  her  pro- 
"  perty  in  favour  of  the  sisterhood  by  reason  of  the  influence 
"  exercised  over  her  as  a  member  of  the  sisterhood  ;  the  gift, 
"  in  my  opinion,  cannot  stand.  Nor  should  I  think  it  necessary 
"  to  such  a  conclusion  to  find  direct  evidence  of  influence 
"  exeroised  by  word  of  mouth  or  gesture.  Religious  influence 
"  is  the  most  subtle  of  all  and  may  well  be  exercised  by 
"  means  and  channels  which,  for  other  purposes,  might  be  of 
"  little  avail."  This  case  is  an  authority  that  it  is  not  neces- 
sary to  give  direct,  evidence  to  prove  exercise  of  undue  influence, 
but  that  the  finding  must  be  a  fair  inference  from  all  the  facts 
fairly  weighed  and  considered  together.  Evans  v.  Lleivellin  (*), 
was  a  case  where  advantage  was  taken  by  snrpise  of 
the  mean  and  impecunious  circumstances  of  the  plaintiff,  and 
he  was  induced  to  execute  deeds  surrendering  his  title  to 
property  of  a  considerable  value.  It  was  held  that  though 
no  misrepresentation  or  actual  fraud  was  practised,  but  "  the 
"party  was  taken  by  surprise;  he  had  not  sufficient  time 
"  to  act  with  caution  and,  therefore,  though  there  was  no 
"  actual  fraud,  it  is  something  like  fraud  for  an  undue  advan- 
tage was  taken  of  his  situation."  Great  stress  was  laid  on 
this  case  in  argument  by  counsel  for  appellant,  but  it  is 
wholly  inapplicable  as  there  is  nothing  to  show  that  the 
parties  were  in  an  unequal  position,  or  that  undue  advantage 
was  taken  of  the  situation.  In  fact,  according  to  plaintiff's 
own  showing,  he  was  master  of  the  situation  as  he  held 
possession  of  the  estate  and  had  managed  it  for  nine  months 
since  the  death  of  Basheshar  Nath.  Iu  the  case  quoted  the 
executant   was  "  totally  ignorant  of  his  rights    until  the  moment 
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"  of  the  transaction  taking  place  ;  he  was  then  at  once  told  of 
«hia  title  to  the  estate  and  at  the  same  time  came  the 
"  offer  of  a  large  snm  of  money,  if  he  would  relinquish  it. 
"  He  was  a  man  destitute  of  money  and  the  sum  offered 
"  (200  goineas)  was  to  a  man  in  his  circumstances  an  important 
"  sum." 

Hugh  0'.  Rorke  v.  John  Joseph  Baling  broke  (*)  was  the 
case  of  a  sale  of  a  reversion  by  an  expectant  heir  for  an 
inadequate  price.  The  sale  was  actually  upheld  by  a  majority 
of  the  Jndges,  there  being  no  proif  of  fraud,  which  was  defined 
to  mean  not  mere  deceit  or  circumvention,  but  an  unconscien- 
tious use  of  the  power  arising  out  of  such  circumstances  and 
conditions  as  weakness  on  one  side,  usury  on  the  other  or 
extortion  or  advantage  taken  of  that  weakness.  The  passage 
on  page  823  quoted  in  argument  again  refers  to  palpable  in- 
equalities of  the  position  held  by  the  contracting  parties. 

Prem  Narain  Singh  v.  Paras  Bam  Singh  (2),  was  a  case 
where  three  persons,  two  of  them  being  nnder  age,  parted 
with  half  of  their  property  without  consideration,  while  not 
fully  acquainted  with  their  rights,  without  professional  advice 
and  during  a  state  of  things  likely  to  overawe  them  and 
materially  affect  the  exercise  of  their  free  will.  It  is 
difficult  to  imagine  the  relevancy  or  applicability  of  thiR 
decision  to  the  present  case.  It  is  clear  that  the  authorities 
quoted  proceeded  on  the  ground  of  inequality  in  the  position 
of  the  parties  to  the  contract,  and  the  circumstance  in  each 
case  that  the  party  praying  for  relief  was  taken  advantage 
of  by  surprise  and  had  no  time  or  opportunity  to  discuss  his 
or  her  benefit,  or  delivered  possession  under  a  mistaken  notion 
of  his  legal  rights.  Here  no  such  mistake  was  alleged,  and 
the  proceedings  were  apparently  started  by  plaintiff  and  deliber- 
ately carried  through  by  executing  and  registering  several 
deeds,  and  by  delivering  possession. 

There  was  no  undue  haste.  The  agreement  of  reference 
was  executed  on  25th  July,  the  award  and  other  deeds  were 
executed  on  27th  July.  The  documents  were  registered  on 
30th  July,  and  possession  was  delivered  on  31st,  There  was 
ample  time  to  consult  and  there  is  one  indication  on  the 
record,  though  not  made  clear  owing  to  plaintiff's  denial, 
that  even  legal  advice  was  taken.     Plaintiff,  when  examined  as 
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B  witness  by  defendants,  deposed  to  au  entry  in  the  cash- 
book  of  Rs.  10  paid  to  Lala  Kidar  Nath,  Pleador,  about  five 
days  prior  to  the  execution  of  the  agreement  of  2>th  July. 
He  held  the  cash-book  as  a  manager,  but  was  unable  to 
say  in  whose  hand-writing  the  entry  was,  a  matter  neither 
credible  nor  creditable. 

It  is  unnecessary,  under  the  circumstances,  to  discuss  the 
question  of  the  validity  of  the  adoption.  The  language  used 
in  the  agreement  of  25th  January  1901  is  ambiguous.  It  is 
not  absolutely  clear  whether  Basheshar  Nath  had  actually 
adopted  Bhagat  Ram  as  was  contended  in  the  Lower  Court, 
or  had  merely  nominated  him  for  being  adopted.  It.  was 
held  in  Amrito  Lall  Butt  v.  Surnomoni  Dasi  (*),  that  "  it  may 
"  be  regarded  as  a  well-established  principle  of  the  Bengal 
"  School  of  Hindu  Law  that  it  is  to  the  widow  alone  that 
"  the  power  of  adopting  a  son  can  be  delegated  by  her  hus- 
"  band."  See  at  page  683.  The  parties  in  this  case  are  not 
governed  by  the  Bengal  School,  and  there  is  no  direct  authority 
on  the  point  under  the  Mitakshara  School  which  is  applicable 
to  the  parties.  But  the  matter  is  immaterial  in  the  present 
case  as  the  plaintiff  is  estopped  under  the  circumstances 
already  alluded  to  from  questioning  the  validity  of  the  adop- 
tion. In  Kannammal  v.  Virasami  (•),  it  was  pointed  oat 
on  the  authority  of  two  Bombay  cases,  which  are  quoted  in 
the  judgment,  that  "  the  conduct  of  the  person  who  actually 
"  participated  in  the  adoption  estopped  him  from  disputing 
"  the  validity  of  the  adoption."  It  was  further  held  "  that 
"this  is  just  such  a  case  as  Section  115  of  the  Evidence  Act 
"was  framed  to  meet."  The  same  view  was  maintained  in 
Santappayya  v.  Eangappayya  (s),  and  is  propounded  by  Mr. 
Mayne  in  his  Treatise  on  Hindu  Law  and  Usage  as  will  appear 
from  the  followirg  extract  from  paragraph  160  of  the 
Treatise  :  — 

"This  doctrine  (i.e.,  estoppel  by  conduct)  has  been  applied 
in  India  to  cases  of  invalid  adoption.  In  one  the  adoption 
being  that  of  a  sister's  son  by  a  Brahman,  waB  held  to  be 
absolutely  invalid.  In  another,  in  Western  India,  being  the 
caso  of  a  Brahman  adopted  after  upnayan  and  marriage,  the 
Court  declined  to  decide  the  question  of  invalidity.  In  both 
cases  they  were  of  opinion  that  the  objecting  party  was  estopped 
from   disputing  the   adoption  since   he   had   himself  not  only 
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acquiesced  in  it,  bat  in  one  case  had  encouraged  it  and  con- 
curred in  it  at  the  time  it  took  placo,  and  in  another  bad,  by 
treating  the  adopted  son  as  a  member  of  the  family,  induced 
him  to  abondon  the  right  in  his  natural  family,  which  he 
might  otherwise  have  claimed.  The  law  of  estoppel  in  India 
now  rests  on  the  Evidence  Act,  Section  115,  as  to  which  the 
Judicial  Committee  says  :  "  The  section  of  the  Evidence  Act,  by 
"  which  fcbe  question  must  be  determined,  does  not  make  it 
"  a  condition  of  estoppel,  that  he  was  acting  with  full 
"  knowledge  of  the  circumstances  and  under  no  mistake  of 
"  apprehension.  What  the  law  and  the  Iudian  Statute  mainly 
"  regard  is  the  position  of  the  person  who  was  induced  to  act. 
"  It  may,  in  the  result,  be  unfortunate  for  him,  but  it  would  be 
"  unjust,  even  though  he  acted  under  error  ;  to  throw  the 
"  consequences  on  the  person  who  believed  his  statement  and 
"  acted  ou  it,  as  it  was  intended  he  should  do,  nor  does 
"  there  seem  to  be  any  reason  why  the  doctrine  should  be 
"  limited  to  cases  where  the  adoption  has  been  acted  on 
"  for  such  a  period  as  to  make  it  final  and  irrevocable  as  regards 
"  the  adoptee." 

In  the   present  cas^   the    whole  matter  relating   to    adop- 
tion, from  start   to  finish,  was   carried    through    by   plaintiff  of 
his   own  initiation.     It  was  he,  who  had  it  inserted  in  the  agree- 
ment   of   25th   January    that    Basheshar    Nath    had  nominated 
Bhagat   Ram   for  b^ing   adopted  as    his    son,    with   the   result 
that    Muss  immatGomH,  mother  of    Bhagat    Ram,  gave    him  in  ' 
adoption    and    actually   executed   an   agreement   on    24th    July 
1901.  relinquishing    her   status    as    a     mother.     According    to 
this  agreement   she   declared  that   Gokal    Chand,  plaintiff,  and 
Mussammat   Munia,   who  are  heirs   of  Basheshar   Nath,   shall 
be   at    liberty  to  bring    up   and   train    tho   said    boy   (Bhagat 
Ram)    as   a   sin    of  Basheshar    Nath,   and    to   keep  him  under 
their  care  and  to   marry   him    in   such    family  in    which    they 
think   proper.     She  and  other  heirs  and  representatives  of  hers 
shall  have   no  claim   to  take   back     the   said    boy  in    future. 
Even  assuming  that  Basheshar  Nath  could  not  legally  authorize 
his    next   kindred   and  heirs   to  adopt    Bhagat   Ram  as  his  son, 
it   is  not  a   case   of   such    absolute     invalid    adoption    as    was 
the  case  of  adoption   of  a  sister's    son    by  a  Brahman   referred 
to  by  Mr.  Maynu  in  the  paragraph    already    quoted.     And     yet 
plaiutilf    was    held    estopped    from     disputing    the   validity    of 
an   adoption    which   he  himself    had    encouraged   and  concurred 
in.     Plaintiff,  therefore,  is  clearly  estopped  in  the    present    case 
from   disputing  tho  validity  of  the   adoption    of  Bhagat  Ram. 
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Moreovor,  he  is  barred,  as  held  already  by  the  release  executed 
on  27th  July  and  registered  on  the  30th.  We,  therefore,  accept 
the  defendants'  appeal  and  dismiss  the  plaintiff's  suit  with  costs 
througout. 

Appeal  allowed. 


ffiljuf  dtomt  of  ilje  f  mtjab. 
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No-  1. 

Before  Sir   William  Clark,  KL,  Chief  Judge,  and 

Air.  Justice  Reid. 

KING -EMPEROR, 

Versus 

STERLING.  ) 

Ciiminal  Original  Case  No.  6  of  1907. 

in  British   subject — Privilege — Waiver — Fevocability    of  waiver — 
Criminal  Procedure  Code,  1898,  Section  15*. 

Held,  that  a  waiver  of  his  right  by  a  European  British  subject  to  be 
dealt  with  as  such  is  net  absolutely  irrevocable  and  can  be  recalled  provided 
it  is  promptly  withdrawn  in  the  same  Court  and  before  any  action  has  been 
taken  on  the  abandonment. 

Government  Advocate,  for  Crown. 

Grey,  for  accused. 

The  judgmait  of  t lie  Ciu't  was  delivered  by 

Clark,  C.  J.— The  facta  of  this  case  are  as  follows.  The  \$>,\  AroiT. 
accused  is  an  undoubted  European  British  subject  and  was 
known  to  the  Di6tn"ct  Magistrate  as  such.  On  30th  September 
1907  he  was  sent  up  by  the  Police  for  trial  on  a  charge 
under  Section  304-A,  Indi  an  Penal  Code.  On  that  day  the 
District  Magiatiate  proceeded  to  examine  witnesses,  apparently 
dealing  with  accused  as  a  European  British  subject,  he  also 
examined  tlio  accused  on  that  day,  but  did  not  ask  him 
any   questions    about    his  claims  as  a  European  British  subject. 

He  tl  en  heard  ci  nnsel  on  both  rides  as  to  the  i  If  nice  with 
which  accused  should  be  chaiged  and  adjourned  the  case  till 
1st  October. 

On  1st  October  he  framed  a  charge,  under  Section  304  (2), 
Indian  Penal  Code,  directing  the  i  censed  to  be  died  ly  the  Chief 
Court?  he  iead  the  chaige  to  the  accused,  who  pleaded  not  guilty, 
and  on  being  asked  if  he  was  a  European  British  subject  said 
that  he  was.  On  being  further  asked  whether  he  claimed  to  be 
tried  as  such,  he  said  no. 
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The  District  Magistrate  then  proceeded  to  amend  the  charge 
by  directing  bim  to  be  tried  by  himself  instead  of  by  the 
Chief  Court,  and  Mr.  Gonldsbury,  Advocate,  en  bis  behalf,  said 
that  he  did  not  wish  to  call  any  witnesses  or  cross-examine  any 
of  the  witnesses  for  the  prosecution. 

The  District  Magistrate,  who  was  going  into  camp,  there- 
upon passed  an  order  that  judgment  would  bo  announced  on 
his  return  on  llth  October,  and  he  increased  the  amount  of 
bail  on  which  the  accused  was  released. 

On  the  same  day,  shortly  after,  Mr.  Gouldsbury  returned 
into  Court  and  said  that  accused  wished  to  withdraw  the  waiver 
of  his  right  to  be  tried  as  a  European  British  subject  and  stated 
that  he  now  claimed  a  jury.  The  District  Magistrate  with- 
held his  decision  as  to  whether  he  should  be  allowed  to  with- 
draw his  waiver  till  llth  October.  On  that  date  the  District 
Magistrate  held  that  re  could  withdraw  his  waiver  and  commu- 
ted him  to  the  Court  of  Sessions,  and  the  Sessions  Judge  under 
Section  449  (2),  Criminal  Procedure  Code,  transferred  the  case 
to  the    Chief   Court  for  trial. 

The  Government  Advocate  has  now  applied  to  the  Chief 
Court  for  cancellation  of  that  transfer  and  for  order  that  the 
accused  be  tried  by  the  Court  of  Session  on  the  ground  that 
accused  having  once  waived  his  right  to  be  tried  as  a  European 
British  subject,  he  cannot  again  claim  such  right  ;  and  whether 
he  can  do  so  or  not  is  the  question  which  we  have  now  to 
decide. 

A  number  of  authorities  have  been  quoted  to  us,  but  they 
do  not  help  towards  a    decision   on    the  facts  of    this    case. 

Keough  v.  Grown  (»)  decided  that  a  European  British  sub- 
ject, having  waived  his  right  in  the  First  Court,  could  not  re- 
assert  it  for  the  purposes  of  apFcalirg  to  the  Chief  Court. 
Queen-Empress  v.  Grant  (»)  was  a  similar  decision  with  re- 
ference   to  the  revisional   power   of  the    High    Cou.t. 

Neither  of  these  cases  is  of  any  help  to  us  in  this  case, 
where  the  withdrawal  of  the  waiver  was  in  the  same  Court 
where  the  waiver  was  oiiginally  made. 

Empress  v.  Allen  (9)  only  rules  that  for  the  waiver  to 
be  effective  it  must  appear  that  the  accused's  rights  as  a 
European  British  subject  have  been  made  known  to  him 
and  understood   by  him. 
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Emperor  v.  Sullivan  (')  deals  with  the  right  of  claim- 
ing a  jury  when  being  tried  by  a  District  Magistrate  tinder 
Sectiou    3.51    (1),  Criminal  Procedure    Code. 

This  is  only  one  of  the  rights  of  a  European  British  subject, 
he  may  while  waiving  his  right  to  be  tried  by  jury  still 
insist  on  his  other  rights,  such  as  the  limit  of  punishment 
which  the  Court  can  inflict.  This  is  a  different  question  from 
waiving  the  right  to  be  tried  as  a  European  British  subject, 
and  the  case  is  no  help  to  us. 

Receiving  no  help  from  the  authorities  quoted,  we  must 
come  to  a  decision  by  the  interpretation  of  the  appropriate 
sections  of  the  Criminal  Procedure  Code,  Chapter  XXXIII. 

Section  453  provides  for  the  case  of  a  person  who  claims 
to  be  dealt  with  as  a  European  British  subject,  and  Section 
454  with  the  case  of  a  person  who  does  not  claim  to  be  a 
European  subject,  and  Section  454  is  the  section  that  governs 
this  case.  It  runs:  "  If  an  European  British  subject  does  not 
claim   to  be   dealt   with    a<    such    by    the   Magistrate    before 

whom     beis    tried   or  by    whom    he    is   committed  

he  shall  be  held  to  have  relinquished  his  right  to  be  dealt 
with  as  such  Enropem  British  subject,  and  shall  not  assert 
it  in  any  subsequent  stage  of  the  same  case.  "  Neither 
section  appears  to  contemplate  the  case  of  a  person  whose  claim 
has  been  allowed  under  Section  453,  or  whose  claim  has  been 
tacitly  admitted  under  Section  454,  and  who  subsequently  for 
BOnie   reason  elects   to   waive   his  right. 

The  sections  appear  to  contemplate  that  the  question  of 
the  right  to  be  dealt  with  as  a  European  British  subject  shall 
be  dealt  with  at  once  when  the  case  commences.  Section  453 
provides  that  the  person  shall  make  "  his  claim  to  the  Magis- 
"  trate  before  whom  he  is  brought  for  the  purposes  of  the  in- 
"  quiry  or  trial,  "  and  Section  154  provides  for  the  reason 
for  which  the  Magistrate  shall  enquire  from  "  any  person 
"  brought  before  him  "  whether  he  is  a  European  British 
subject. 

It  is  important  to  consider  what  the  accused  actually  did 
waive,  When  asked  if  he  claimed  to  be  tiiedas  a  European 
British  subject,  he  answered    no. 

It  would  not  be  fair  to  bind  him  by  that  bald  state- 
ment  without   considering   what   was   his  real  intention. 
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The  distinction  between  not  c'aimiog  a  jury  when  being 
tried    before  a  District  Magistrate,  Section  451,  and  waiving  tho 

right  of  being  tried  us  a  European  British  subject  under  Section 
•154,    must  be  clearly   borne  in  mind. 

Not  claiming  a  jury  would  not  increase  the  powers  of  the 
District.  Magistrate,  which  would  still  have  only  extended  to  a 
sentence  of  six  months'  imprisonment,  but  waiving  the  right 
to  be  tried  as  a  European  British  subject  would  leave  the 
District  Magistrate  with  the  powers  he  his  over  an  Indian 
subject,  namely,  a  power  to  inflict  a  sentence  of  seven  years'  im- 
prisonment. 

Probably  the  accused's  real  meaning  was  that  he  wished 
the  District  Magistrate  to  deal  with  the  case  there  and  then 
without  a  jury  under  his  limited  powers  of  sentence.  When 
ho  found  that  the  District  Magistrate  was  not  going  to  deal 
with  the  cases  at  once,  and  had  increased  his  bail,  and  per- 
haps on  further  consideration  and  advice  he  preferred  his 
claim   to    be  tried  as  a    European    British  subject. 

I  would  hold  tli  »t  it  is  not  clear  that  there  was  in  fact 
a  waiver  of  his  right  to  be  tried  as  a  European  British  sub- 
ject, that  the  waiver  may  only  have  been  as  to  his  being  tried 
by  a  jury.  However,  even  if  ho  had  waived  his  right,  I  should 
not  in  the  circumstances  of  tho  case  hoi  !  that  that  waiver  was 
irrevocable. 

No  doubt  under  the  ftrict  construction  of  Section  454, 
when  the  right  has  been  waived,  it  cannot  be  asserted  in  any 
subsequent  stage  of  the  same  case,  and  I  think  that  this  ap- 
plies to  the  Court  where  the  waiver  has  been  made  as  well 
as  to  Appellate  Courts. 

If  the  District  Magistrate  had  sentenced  accused  before 
ho  had  withdrawn  his  waiver,  his  waiver  could  not  have  been 
recalled. 

But  I  think  a  certain  amount  of  margin  must  bo  allowed 
to  a  party  in  Court  as  regards  bia  statements,  admissions  or 
waivers.  I  do  not  think  that,  a  party  should  be  oaitpd  down 
toa  hasty   uoconsideted    admi.s-i.mil'  promptly    withdrawn. 

Thus  if  a  witness  swore  falsely  in  the  beginning  of  his 
deposition  and  subsequently  said  I  repent  of  having  made 
that  statement,  it  was  false,  although  he  would  have  committed 
perjury,  1  do  not  think  that  any  Court  woold  punish  him  for 
perjuiy. 
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Similarly  if  a  party  abandoned  any  privilege, 
n  Civil  or  Criminal  case,  aud  promptly  staled  that  his  waiver 
had  ben  hasty  and  ill-considered,  and  he  wished  to  withdraw 
it,  and  if  no  action  had  been  taken  on  his  abandonment,  I 
do   not   think   that  a  Court  to  a  low  him    to  with- 

draw from  his  abandonment  In  this  cv.se  the  withdrawal  of 
the  waiver  was  made  promptly  shortly  after  the  waiver  had 
been  made,  aud  substantially  nothing  had  been  done  in  the 
interval.  I  think  the  withdrawal  of  the  waiver  should  be 
allowed  iu    these   circumstances. 

1  therefore  hold  that  accused  has  not  foifeited  his  right 
to  be  tiied  as  a  European  British  subject  and  would  dismiss 
the  application. 

Application   ditm tssed. 


Before  Sir  li  ttliam  Clark,  lit.,  GhieJ   Judye. 
FA1Z  AHMAD,— PETITIONER, 

Versus 
KING-EMPEROR-  RESPONDEAT. 
Grim  i  ueous  No.  tii  of  1907. 

by  a  bona  fide   i 


rktl 


,  idai 


overt— Title  cofivejed  by   vendor  to  vendee— Right  of  owner   to 
such  purchaser—  Contract  Act,  187 2,  Section 

it  as  in  India  under   Sectioi  atract   Act,   1872,  a 

seller  cannot  give  to  a  bui  elf,  and  the  buyer 

even  in  oven  market  i.-                           j  any  oi   the  exceptions  to  that 

section,  the  real   owner  ol  I  Len  u   emitted  to 
recover  it  from  aa  honest  purchaser. 

Zia-ud-diu,  for  petitioner. 
Lichmi  Narain,  for  respondent. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  :— 

Clabk,  C.  J. — Wilajat'a  buffalo  was  stolcu  on  20th  April 
1906,  it  waB  recoveied  from  Faiz  Ahmad  iu  March  1U07  ;  he 
had  b  lug'ut  the  bulTalo  from  Khair  D,n  for  Us.  l2o  (about  its 
full  value).  Khair  Din  had  bought  it  from  Ram  (hand  for 
Rs.  90  iu  Amiitsar  Cattle  Fair,  the  buffalo  being  then  in  poor 
conditiou  owing  to  illntfs.  Ram  Chaud  had  bought  it  from 
Haku  f©r  Rs-  195  ;  H»ku  £a'd  n°  uud  bought  it  from  Wadhawa 
Singh  for  Rs.  10o. 
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The  Lower  Courts  believed  Haku's  story  and  convicted 
Wadhawa  Singh  under  Section  411,  Indian  Penal  Code,  and  the 
first  Court  restored  the  buffalo  to  Wilnyat.  This  Court  has 
acquitted  Wadhawa  Singh,  and  the  question  is  whether  the 
buffalo  should  not  be  restored  to  Fuiz  Ahmad,  who  ha3  applied 
for  revision  of  tho  order  of  the  First  Court.  There  is  no 
doubt  that  the  buffalo  was  stolen,  and  the  Courts  have  power 
to  pass  order  under  Section  517,  Crimiual  Procedure  Code. 

There  is  no  doubt  (hat  Faiz  Ahmad  acquired  the  buffalo 
honestly  after  it  had  been  bought  and  sold  in  overt  market. 

The  question  is  whether  Wilayat  is  entitled  to  recover  the 
buffalo  from  the  posaession  of  an  honest  purchaser  like  Faiz 
Ahmad. 

The  law  on  the  subject  is  contained  in  Section  108  of  the 
Contract  Act,  and  the  law  in  India  is  different  from  the  law 
in  England. 

The  question  is  discussed  at  some  length  in  the  notes  to 
Section  108  of  Shepherd's  Contract  Act,  and  in  Iudia  a  seller 
cannot  give  to  a  buyer  a  better  title  than  he  has  himself,  and 
the  buyer  in  overt  market  is  not  protected  by  any  of  the 
exceptions  to  that  section. 

Wilayat  is  therefore  entitled  to  recover  the  buffalo,  to  which 
the  first,  at  all  events,  of  the  series  of  sellers  had  no  good  title. 
The  revision  is  dismissed. 

Application  dismissed. 

No.  3. 

Before  Mr.   Justice  Reid. 

SITA  RAM,— PETITIONER, 

Versus 

KING-EMPEROR— RESPONDENT. 

Criminal  Revision  No.  331  of  1907. 

Sale  of  noxious  food— Articles  of  food  unfit  for  horse— Penal  Code,  Section 
273. 

Bold,  that  Section  273  of  the  Penal  Code  does  not  include  articles    of 
food  or  drink  for  the  use  of  animals  and    thorefore  the    sale  of    grain  or 
fodder  even  if  unfit  for  a  horse  to  eat  is  not  an  ofteuce  under  that  soction. 
Case  reported  by  B.  A.  Rose,  Esquire,  Sessions   Judge,   Multan 
Division,  on  6th  March  1907. 
The  facts  of  this  case  are  as  follows  : — 

Tho  complainant  bought  1  mauud  of  bran  as  food  for  a 
pony  from  accused  ou  about   10th  January  1907  and  about  3  or 
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4  days  later  his  syce  and  bearer  called  attention  to  its  bad  condi- 
tion. He  went  to  see  it  and  found  that  more  than  one-fourth  of 
it  was  caked  in  lumps  full  of  white  ants.  Accused  was  called  to 
settle  his  bill  and  refused  to  take  the  bran  back  or  allow  for  it 
in  the  bill,  so  complainant  paid  him  in  full  and  brought  the 
present  criminal  complaint 

The  accused,  on  conviction  by  Major  W.  G.Hodgson  exercis- 
ing  the  powers  of  a  Magistrate  of  the  1st  class  in  the  Multan 
Cantonment  was  sentenced,  by  order,  dated  7th  Februa.y  1907, 
under  Section  273  of  the  Indian  Penal  Code,  to  pay  a  fine  of  Rs.  50 
or  in  default  to  undergo  three  months'  rigorous  imprisonment. 
Rs.  2-5-0  of  tl  e  fine  (if  realised)  to  be  paid  to  complainant. 
The  fine  has  been  realised. 

The  proceedings  were  forwaided  for  revision  on    the  fellow- 
ing  grounds  :— 

Section  273,  Indian  Penal  Code,  is  not  expressly  limited  to 
food  intended  for  human  consumption,  but  Chapter  XIV  deals 
with  offences  relating  to  public  health,  etc.,  and  public  health 
conld  hardly  be  extended  to  include  the  health  of  animals.  If 
Section  273  is  to  -be  extended  to  horses,  why  should  it  not  be 
extended  to  dogs,  cows  and  various  other  animals,  even  to 
domestic  pet*  ?  Public  is  defined  in  Section  12  of  the  Code.  It 
lid  be  difficult  to  contend   that  it  ineludes    animals   as  well  as 


won  i 
men. 


I  am  of  opinion  that  the  conviction  must  be  set  aside. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Keid,  J.-I  concur  in  the  reasons  recorded  by  the  learned  3r<*  *"  V 
Sessious  Judge  for  holding  that  Section  273  of  the  Penal  Code 
does  not  make  the  sale  as  horse's  food  of  grain,  or  fodder,  unfit 
for  a  horse  to  rat,  an  offence  punishable  under  the  sectiou. 
Chapter  XIV  of  the  Code,  which  contains  Section  273,  deals 
with  offences  affecting  tie  public  health,  safety,  convenience, 
decency  and  narrate,  and  the  wrds  the  public  meau  human 
beings  in  general  and  do  not  include  animals.  Webster's  defini- 
tion :  "  The  general  bedy  of  mankind  or  of  a  nat'on,  state,  or 
"community."  I  set  aside  the  conviction  and  sentence.  The 
fine,  if  realised,  will  be  refunded. 

Application  allowed. 
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No.  4- 

Before  Mr.  Justice  Robertson. 

S.  N.,— PETITIONER, 

Versus 
KING-EMPEROR,— RESPONDENT. 
Criminal  Revision  No.  1202  of  K07. 
Excise   case -Police    inquiry —Power    <>/    District    Magistrate    to    order 
Felice  inquiry  a  been  made   over  to  a   Magistrate  f»r  trial- 

Excise  Act,  1896,   Sections  41,  42,  43. 

Held,  that  a  District  Magistrate  has  no  authority  either  as  such  or  as 
Collector  and  Head  of  the  Excise  Administration  of  his  District  to  order  an 
inquiry  by  the  Police  with  respect  to  an  offence  under  the  Excise  Act  after 
the  case  with  reference  to  that  offence  had  been  made  over  to  a  Magistrate 
of  competent  jurisdiction  and  the  trial  commenced. 

Petition  for  revision  of  the  order  of  District  Magistrate, 

dated  28lh  August  1907. 

Fazal  Hussain,  for  petitioner. 

The  judgment  of  the  It ar tied   Judge  was  as  follows  : — 

Robertson,  J.— The  facts  in  this  matter  aro  as  follows.  A 
complaint  was  filed   against    one  S.  N.    under  Sectiou    49   of  the 

Excise  AC,  XII  of  1896,  by    the    Public   Prosecutor  of 

on    behalf    of    the    d Hector   of   the    District      in    the     Court 

Of Magistrate,    1st   class.      No  action  was  taken  by   the 

Magistiate  under  Section  202,  Criminal  Procedure  Code,  but 
process  was  issued  under  Sectiou  201,  Ctiminal  Procedure 
Code,  and  later  on  proceedings  were  taken  under  Section  242 
and  Sectiou  244  of  the  Criminal  Procedure  Code.  Notwithstand- 
ing that  the  Magistrate was   fully  '■  seised  "  of    the  case, 

the  District  Magistrate  issued  orders  to  the  Police  to  continue 
enquiry  into  tho  case.  Enquiry  was  made  from  the  District 
Magistrate  by  this  Com  t  as  to  what  law  ho  had  acted  under 
in  ordering  this  enquiry  by  the  Police  to  proceedaud  the  District 
Magistrate  replied  that  it  was  issued  under  no  known  law  but 
by  him  as  head  of  the  Excise  Administration  and  Collector  of 
the  District,  and  he  a>.ktd  that  if  further  proceedings  were  to 
be  takon,  he  might  be  represented,  and  be  adds  :  "I  may  point 
"  out  that, nay  oider  was  passed  as  Collector  and  Head  of  the 
'•  Excise  Administration  oi  my  district.  In  these  circumstances 
"  I  do  no:  understand  how  it  can  bo  revised  by  a  judicial  Tri- 
"  banal.' 

A  somewhat  similar  reply  was  made  years  ago  when  a 
District  Magistrate    was    called    in   question  by  this   Court  for 
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ordering  an  illegal  whipping.  The  reply  being  that  no  judi- 
cial tribunal  could  interfere  as  the  actiou  had  been  taken  on 
the  Revenue  side. 

The  Collector  is  not  now  represented  before  this  Comt, 
although  notified  of  the  date  on  9th  October  last. 

It  would  seem  hardly  necessary  to  point  out  the  fallacy 
of  the  District  Magistrate's  reasoning.  When  an  illegal  order 
is  passed  and  action  taken  which  involves  matters  coming  within 
the  purview  of  law  and  justice  and  within  the  scope  of  the 
authority  of  the  Courts,  such  authority  cannot  be  ousted  by  the 
mere  ipse  dixit  of  the  officer  that  be  was  not  acting  as  a 
judicial  officer,  more  particularly  when  no  authority  other  than 
that  of  a  judicial  nature  for  his  action  is  cited.  The  argument 
put  forward  that  a  private  person  who  has  filed  a  complaint 
may  continue  his  enquiries  after  the  case  has  commenced,  and 
therefore  a  Collector  may  use  the  Police  to  continue  his 
enquiries  is  also  obviously  fallacious.  The  Collector  can  of 
course  continue  his  enquiries,  but  he  cannot  as  District  Magis- 
trate order  the  Police  to  use  their  very  special  powers  undtr  the 
authority  of  a  Magistrate  except  when  the  law  so  empowers  him 
to  do.  So  far  as  I  kuow  the  law  does  not  give  the  Head  of  the 
Excise  Administration  any  power  to  call  in  the  Police,  to  use 
powers  which  they  can  only  use  under  the  law  which  applies  to 
them.  It  is  quite  clear  that  the  Distiict  Magistrate  in  what- 
ever capacity  he  may  designate  himself  was  not  competent 
to  order  the  euquiry  to  be  made  which  is  complained  of  in  this 
case  after  a  competent  Magistrate  was  seised  of  the  case,  and  it  is 
equally  clear  that  this  Cou-t  has  the  power  to  prevent  such  a 
breach  of  the  law.  It  would  appear  that  the  District  Magistrate 
in  question  has  abandoned  the  position  taken  up  by  him  from 
his  not  being  represented,  but  thd  action  having  been  taken 
and  the  position  taken  up,  it  is  desirable  to  point  out  howcloar  it 
is  that  it  ia  untenable.  Tlie  enquiry  has  been  dropped,  and  must 
not  be  resumed  save  as   may  be   in  accordance  with  law. 
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Full  Bench. 

No- 5- 

Before  Sir    William    Clark,    Kt.,  Chief  Judge,    Mr. 

Justice  Ghatterji,  C.I.E.,  and  Mr.  Justice 

Rattigan. 

BISHEN  SINGH-PETITIONER, 

Revision  Side.     \  Versus 

AMRITSARIA,— RESPONDENT. 
Criminal  Revisiou   No.  1461  of  19061 
Revision— Sanction  ly  District  Judge  to  prosecute  revoked  b}T  Divisional 
Judge— Jurisdiction    of   Chief  Court  to  revise  order  revoking  sanction— Crimi- 
nal  Procedure    Code,  1898,  Sect  ions   195,   439. 

Beld,  by  the  Full  Bench  that,  the  Chief  Court  as  a  Court  of  revisiou  is 
competent  under  Section   439  of   the   Cude  of  Criminal   Procedure  to  revise 
an  order  passed  under   the    provisions  of    Section   195   by   a    Divisional 
Judge  revoking  a  sanction  for  prosecution  granted  by  a  District  Judge. 
Pet  Hi  <>n  for   revision  of  the    order  of  W.  A.  Le  Rossignol,  Esquire, 
Division  il  Judge,  Amritsar  Division,  dated  2i.st  Mag  1906. 
Dtini  Chand,    for  petitioner. 
Gurcharn  Singh,  for  respondent. 

The  point  of  law  involved  was  referred  to  a  Divisiou  Bench 
by   the  following    order  of  the  learned   Judge  in  Chambers  :  — 

Reid,  J. — This  is  an  application  for  interference  on  tho 
Criminal  Revisional  side  of  tho  Court  with  a  sanction  for  prose- 
cution purporting  to  have  been  granted  under  Section  195  of 
the  Code  of  Criminal  Procedure  by  a  Divisional  Judge. 

In  Salig  Bam  v.  Eamji  Lai  C1),  a  Full  Bench  held  that  the 
Ili^'n  Court  has  no  jurisdiction  in  tho  exercise  of  its  revisional 
powers  on  the  Criminal  side  to  interfere  with  a  sanction  by  a 
Civil    Court  under  Section  195  of  the  Code  for  prosecution. 

This  ruling  is  opposed  to  the  practise  of  this  Court  and 
the  point  should,  in  my  opinion,  be  considered  by  a  Division 
Bench.  Tho  application  is  referred  to  a  Division  Bench  accord- 
ingly. 

The  point  of  law  was  referred  to  a  Full  Bench  by  the  follow- 
ing order  of  the  Divisional  Bench  (Clark,  C.  J.,  and  Rattigan,  J.) : 

2  ltd  March  1907.  Ractioan,  J.— The  facts  of  this  case  are  briefly  as  follows  :— 

One  Amritsaria  instituted  a  suit  in  the  Court  of  the  Munsif, 
1st  class,  Amritsar,  for  recovery  of  a  sum  of  Rs.  896-9-0  against 
four  defendants,  of   whom  two  were  majors  and  two  minors. 


let  Febg.  1907. 


Kl)  I.  L.  R.,  XXVIII  AIL,  534.,  F.  B. 
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The  Mnnsif  decreed  the  claim  to  the  extent  of  Rs.  493-12-0 
only,  holding    that  as  to  the    balance    the   plaintiff's   claim  was 
unproved  and  that  the    entries   relied  upon    by   him  in    his  baU 
were  of   a   suspicions   character.     The   District    Judge    on    the 
strength  of  this  judgment  and  holding    himself  to  be  the  Court 
of   appellate    jurisdiction,    granted    sanction    to    the  defendants 
in  the  above-mentioned    suit    fco    prosecute    plaintiff    for  having 
preferred   a  false    cliim    in    respect   of    the   claim    regarding  an 
item   of  Rs.  300  which  the    Mnnsif  had  held    to   be  false.     Tne 
Divisional   Judge   on  the   application  of    the    plaintiff   revoked 
the  sanction  thus  granted,   and  the  defendants    now   apply  to  this 
Court  to  revise  this  latter  order.     The   application  is  preferred 
under  Section  439    of  the  Code  of    Criminal    Procedure,  and  the 
question  whether  this  C  mrfc  is    competent  to    iaterfera  with  the 
DivHional  Judge's  or  W  n«H  been  referred  by  the  learned  Judge, 
before  whom  the    application  was   hoard,  bo    a   Division    Bench 
for  debermi nation.     Before  proceeding  we  may  observe    that    the 
learned  Judge  has  per   incuriam  erroneously   rem  irked    that  the 
question  is  whether  this  Court    on  its    Criminal    revisional    81de 
i,   cmp-tent     t.  interfere     with    a   sanction     for   prosecution 
purporting    to  have  been  granted  under  Seot.on  195    of  the  Code 
L    a    Divisional    J<Hge.     The    real  question   is      whether    thus 
Coartcan  under    Section    439    of   the   Code   interfere   with    an 
order  (no  doubt    purporting  to  be    under    Section  195).  made  by 
a   Divisional  Judge    revoking   a    sanction    for  prosecution,      lh.s 
is  a  question    of    considerable   difficulty,    and    we    find    that  the 
authorities  on  the    subject  are   conflicting.     It    seems    to    be  ad- 
mitted,  however,  on  all  hands    that,   orders  passed   under  Section 
195  are  in  no   wavnnre   open  to    revision    than    orders    passed 
nnder  Section  *76,  and  consequently  authorities  on   the  question, 
whether    order*  under    the  latter  section    nrc  subject  to    revsion 
by    the  High  Court    nnd«r    Section    439,  are  equally  relevant  to 
the    question  whether  orders  under  Section    195  are  so  subject  to 
revision. 

But  apart  from  this  aspect  of  the  question,  there  is  an 
entire  divergence  of  opinion;  and  we  think  that  the  question  is 
one  of  such  importance  that  it  should  be  decided  so  far  ax  th,« 
province  is  concerned  once  and  for  all  by  a  Full  Bench.  Un- 
l.nestionably  the  practice  hitherto  has  been  for  this  Court  to 
interfere  under  Section  439  of  the  Code  whenever  ,t  so  thought 
proper  with  every  such  order,  whether  passed  by  a  Onm.nal, 
Civli  or  Revenue  Court  (see  for  example,  Mun,ln  v  <?,«</« 
Mai  (>)•  But  this  Cou-fs  powertodo  fb  baa  never  -fceanrittenssed 
"    (>)  25  P.  R. .  1900,  Cr. 
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and  the  right  of  interference  has  throughout  been  assumed  to 
exist. 

Obviously,  however,  if  under  Section  439  of  the  Criminal 
Procedure  Code,  the  High  Court  has  no  power  to  interfere  with 
an  order  passed  by  a  Criminal  Court  under  either  Section  195  or 
Section  476  of  that  Code,  it  has  still  less  power  to  so  interfere 
under  the  first  mentioned  section  with  an  order  under  either 
of  the  latter  sections  passed  by  a  Civil  Court. 

To  turn,  now,  to  the  authorities.  In  favour  of  the  conten- 
tion that  the  High  Court  is  empowered,  as  a  Court  of  Criminal 
Reviaional  jurisdiction,  to  deal  with  orders  passed  under  Section 
195  or  Section  476,  we  have  the  following  rulings  ;  viz.  : — 

(1).  Emperor  v.  Qopol  Barik  (l).  In  this  case  the  learned 
Judges  Mitra  and  Ormend,  JJ.)  were  of  opinion  that  Section  439 
of  the  Criminal  Procedure  Code  empowered  the  High  Court  to 
deal  with  all  orders  under  Section  476  whether  made  by  a  Civil 
or  a  Criminal  Court. 

(2).  Quern-Empress  v.  Srinivasalu  Naidu  (-).— The  Full 
Bench  of  the  Madras  High  Court  have  held  that  the  High  Court 
had  power  (under  Section  439  of  the  Code  of  1882)  t>  revoke  an 
order  made  by  a  subordinate  Criminal  Court  und»r  Section 
476  of  that  Code. 

The  learned  Judges  reliel  for  their  conclusions  upon  the 
general  terms  of  Section  439. 

(3).  Nazir  Hnssain  v.  Dost  Muhammad  (3). — In  this  case 
the  learned  Judges  of  the  Allahabud  High  Court  (Knox  and 
Aikman,  JJ.)  held  that  under  Section  439  of  the  Code  of  1898 
they  had  power  to  interfere  in  the  case  of  a  sanction  to  prose- 
cute given  by  a  Munsif,  whosj  order  wn  upheld  by  the  District 
Judge  on  revision.  The  learned  Judges  expressly  dissented 
from  the  ruling   in  re   Ohennan.igond  (4)  referred  to  below. 

(4)  In  the  matter  of  the  petition  of  Bhup  Kunwar  (B). — 
In  this  case  Banerji,  J.  (dissenting  from  Stanley,  C.  J.,  aud  Blair, 
J.)  held  that  under  Section  439  the  High  Court  has  power  to 
revise  an  order  made  under  Section  476  of  the  Code  whether 
such  order  be  made  by  a  Civil,  Criminal  or  Revenue  Court. 

To  a  similar  effect  are  the  rulings  in  re  Bd  Oangadhar 
Tilah  (°)  ;  Khepu  Nath    Sikdar   v.    Orish  Ghandar   Mukerji    0); 

(')  /.  L.  R ,  XXXI V  Calc,  42.         (*  >  I  L.  R.,  XXVI  Slnd  ,  139. 

C)  l.h.  R.,  XXI  Mad.,  124.  {*,  I.  1.  R.,  XXVI  All ,  219. 

(J)  /.  L.  R.,  XXVI  All.,  1.  (*,  /.  L.  R.,  XXVI  B>m  ,    785. 

(7;  /.  I.  /?.,  XVI  Calc,  730. 
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Chav.dhari  Mahomed     Izhnnd  Huq   v.    Queen-Empress   (*)  ;   and 
in  re    Mv.thura  Dae  (2). 

(5).  Ealib-ur-Rahman  v.  Munshi  Khola  Bux  (3).—  The 
High  Court  of  Calcutta  held  that  it  was  competent  under 
Sec'ion  439  to  interfere  with  an  order  under  Section  195  by  a 
Mnnsif,  gra-iting  sanction  to  prosecute,  the  said  order  having 
been  confirmed  by  the  District  Judge. 

(6).  Munshi  v.  Qnnda  Mai  (*).— This  Court  set  aside,  under 
Section  4^9,  an  order  by  the  Divisional  Judge  which  revoked 
a  sanction  for  prosecution  granted  by  the  District  Jadge.  The 
ground  upon  which  this  Court  interfered  was  that  the 
Divisional  Judge  had  no  jurisdiction  to  deal  with  the  case. 

The  authorities  per  contra  are  the  following: — 

(1).  Salig  Bam  v.  Bnmji  Lai  (5).  -The  Full  Bench  held  that 
the  High  Court  has  no  power,  under  Section  439,  to  interfere 
with  an  order  passed  by  a  Civil  Court  either  under  Section 
195  or  under  Section  476.  They  expressed  an  opinion  that 
such  an  order  might  possibly  be  open  to  revision  under  Section 
622   of    the    Civil  Procedure  Code. 

To  a  like  effect  are  the  rulings  in  Kali  Prasad  Ohatterjee 
v.  Bhnban  Mohini  Dasi  («) ;  In  re  Ohennanagond  (7),  and 
JIamijiiddi  Mmdol  v.  Bamodar  Ghose  (8). 

(2).  Eranholi  Athan  v.  King- Emperor  (■').—  The  Full  Bench 
held,  oveiruling  Queen-Empress  v.  SrinivOsalu  Kaidu  ('")  as 
regards  the  proper  construction  of  Seotion  476  of  the  Code  of 
1898,  that  when  a  Court  has  taken  action  under  Section  476,  the 
High  Court  as  a  Court  of  revision  has  no  power  to  interfere  under 
Section  439. 

(3).  7  Bom.  L.  B.,  84:— The  learned  Judges  held  that 
they  had  no  power  to  interfere  on  revision  with  orders  passed 
under  either  Section  195  or  476,  unless  the  Court  had  extended 
its  jurisdiction. 

(4).  All.  W.  N.,  1905.  page  85.— Bnrkitt,  J.,  held, 
approving  the  ruling  in  All.  W.  N.,  1903,  page  172,  and  dis- 
approving  the  contra  ruling  in  All.  W.  N.,  1903,  page  170, 
that  the  High  Court  has  no  power  under  Section  622  of  the 
Civil    Procedure  Code  to   interfere   with    an  order  of   a   Civil 

(>)  /.  I-  R..  XX  Calc,  349.  <«)  8  C.  W.  N.  73. 

C,  TLB  .  XVI  All.,  80.  (7)  7.  £.  B..  XXVI  Mad.,  139. 

Is)  11  C.  W.  N.,  195.  (»,  10  C.  W.  N.,  1026. 

<«)  25  P.  ft.,  1900.  (•>)  I.  L.  R.,  XXVI  Mad.,  98,  F.  B. 
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Court  granting  sanction  under  Section  195.  This  ruling,  we 
may  observe,  is  not  in  accord  with  the  opinions  expressed  in 
Bhup  Kunwar's  case  (*),  Kali  Prasad  Chatterjee'i  case  C~)  !  Bam- 
jnJdf  Mimdol's  case  (:l);  and  Chennamgond's  case  (.'). 

(5).  hire  Bhup  Kunwar  0).— Stanley,  C.  J.,  aud  Blmr, 
J.,  held  (differing  from  Banerji,  J.)  that  the  High  Court  has 
no  power  under  Section  439  to  revise  an  order  passed  by 
a  Civil   Court  under  Section  476. 

From  this  brief  summary  it  is  apparent  that  there  is  a 
very  considerable  conflict  of  authority  upon  the  question  now 
before  us,  and  in  view  of  this  conflict  we  deem  it  necessary 
to  refer  to  a  Full  Bench  the  question  whether  it  is  competent 
to  this  Court  under  any  circumsUnces  to  interfere,  unler 
Section  439  of  the  Criminal  Procedure  Code,  with  an  order  of 
a  Divisional  Judge  revoking  a  sanction  to  prosecute  granted 
by  a  District  Judge. 

The  question  has  been  referred  to  us  in  this  abstract  form, 
and  it  is  in  the  same  abstract  form  that  we,  in  our  turn,  refer  it 
to  the  Full  Bench.  The  petitioner,  we  understand,  contends 
that  the  Divisional  Judge  had  no  jurisdiction  to  interfere 
with  the  order  of  the  District  Judge,  and  also  that  on  the 
merits  the  sanction  Plaoqs  have  been  accorded.  But  with 
these  mitten  we  consider  tbat  we  hive  at  present  no  concern 
as  the  first  question  is  whether  this  Court  his  any  power 
under  any  circumstance,  to  interfere  under  Section  439.  If  the 
answer  to  this  question  is  in  the  negative,  the  petition  must, 
necessarily  bo  dismissed.  If,  however,  it  is  to  the  effect 
that  this  Court  is  competent  under  certain  circumstances 
to  interfere,  it  will  be  matter  for  future  consideration  whether 
the  particular  order  now  impugned  should  be  npheld  or  sot 
aside,  regard  being  had  to  the  terms  of  the  answer  given  to  this 
reference  by  the  Full  Bench. 

The  judgment  of  the  Full  Bench  was  delivered  by 
23rd  April  U07.  H™*,  J-The   question    referred      to   this    Full   Bench 

23rd  Aynl  it,  ia  competent   to  the  Chief  Court  to  mterfere  under 

any  circumstances,  under  Section  439,  Criminal  Procedure 
Code,  with  an  order  of  a  Divisional  Judge  revoking,  under 
Section  195  of  the  Code,  a  sanction  to  prosecute  granted  by  a 
District  Judge. 

Practically  all  the   cases  bearing   on  the  subject  are    cited 
in  the  order    of  reference,   and  it   is  clear  from    them  that  there 

V)  8  C.  W.  N.,  73.  (4)  J.  L-  R>  xxrl  »ad>  m- 
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is  a  decided  conflict  of  authority  as  to  the  powers  of  a  High 
Court  to  interfere  in  such  cases.  Iu  addition  to  the  said  autho- 
rities, we  may  also  refer  to  the  following,  which  are  not 
mentioned  in  the  referring  order,  viz.  :— 

Saifullah  Khan  v.  Emperor  (})  and  Orowu  v.  Ghhanga  (■). — 
Iu  these  cases,  it  was  held  by  a  single  Judge  that  this 
Court  is  not  competent  to  revise  orders  passed  under  Section 
195  of  the  Criminal  Procedure  Code    by    a  Revenue  Court. 

(2).  Git  ija  Sankar  Roy  v.  Binode  Sheikh  (3).— In  this  case 
Rampini  and  Mookei  jee,  JJ.,  held,  distinguishing  the  case  report- 
ed as  Hamijuddi  Mondol  v.  Ikmodar  Ghose  (*),  that  the  High 
Court  was  competent  to  interfere  iu  a  case  where  the  District 
Judge  affirmed    the  sanction  granted  by  a  Munsif. 

(3).  A.  K.  Nur  Muhammad  v.  Ko  Awng  Giji  (5).— Heie 
the  Full  Bench  of  the  Burma  Chief  Court  dissented  from  the 
ruling  of  the  Madras  Full  Bench  in  Eraaholi  Athan  v.  King- 
Emperor  (6),  and  held  that  the  High  Couit  has  power  under 
Section  439  of  the  Code  to  interfere  with  the  action  of  a  Magis- 
trate passed  under  Section  476  (i)  of  the  Code. 

We  have  carefully  considered  all  the  authorities  on  the 
subject,  and  we  arc  free  to  admit  that  there  is  much  force  iu 
the  arguments  ^>ro  and  con,  but  after  giving  due  weight  to  the 
reasoning  of  the  learned  Judges  who  hare  arrived  at  a  contrary 
conclusion,  we  aie  of  opinion  that  the  question  referred  to  us 
should  be  answered  in  the  affirmative,  and  iu  this  opiuion  we 
think  we  are  supported  by  the  weight  of  authority  and  of 
argument. 

There  can  be  no  doubt  that  it  has  been  the  practice  of  this 
Court  to  interfere  under  Section  439  with  orders  passed  not  only 
by  Criminal  but  also  by  Civil  Courts  under  Sections  195,  476, 
and  save  for  good  reasons  and  unless  well  satisfied  that  such 
practice  is  erroneous,  we  do  not  consider  that  we  should  be  justi- 
fied iu  disturbing  it  and  iu  holding  that  this  Court  has  no  juris- 
diction to  exercise  power  which  it  has  actually  exercised  as  a 
matter  of  course  and  without  demur  for  many  years  pas-t.  And 
there  is  not  ouly  direct  authority  but  al^o  much  weight  of  argu- 
ment in  support  of  the  practice.  A  Couit,  be  it  Civil,  Criminal  or 
Revenue,  when  it  acts  either  under  section  195  or  under  section 
476,  proceeds  ex  hypotheri  upon  the  provisions  of  the  Criminal 
Procedure   Code,   and  while  so  proceeding  it    is  protanto    taking 

(l)  8  P.  B.,  l'J02,  Cr.  («)  10  C.  W.  N.,  1026., 

&  97  P.  I.  8..  1803.  C<  12  Bur.  1.  R.,  318:6  Cr.  1..  J..  12^. 
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action  as  (at  least)  a  quasi  Criminal  Court.  At  all  events  its 
proceedings  are  proceedings  under  the  provisions  of  the  Code, 
and  Section  439  provides  that  "  iu  the  case  of  a ny  proceeding 
"  the  record  of  which  has  been  called  for  by  itself  or 
"  which  otherwise  conies  to  its  knowledge,  the  High  Court 
may  iu  its  discretion  exercise  "  certain  powers.  These 
words  are  very  general  and  we  fail  to  see  what  war- 
rant there  is  for  limiting  the  expressiou  "  any  proceeding " 
to  certain  specified  proceedings,  especially  in  view  of  the  fact 
that  these  general  words  are  followed  by  a  specific  reference 
to  various  sections  of  the  Code  and  among  them  to  sectiou 
195.  Then  again,  in  clause  6  of  Seatiou  195,  it  is  provided  that 
in  any  case  a  sanction  granted  by  a  Court,  and  by  this  appa- 
rently every  description  of  Court  is  meant,  may  by  order 
of  the  High  Court  remain  iu  force  for  a  period  exceeding  G 
months.  "  High  Conrt"  is  defined  in  Section  &  (j)  and 
means  in  ordinary  cases  the  highest  Court  of  Criminal  Appeal 
or  Revision  for  any  local  area.  As  so  defined  the  Chief  Court 
is  unquestionably  the  High  Coart  for  the  purposes  of  clause 
6  of  Section  195,  and  it  has  thus  undoubtedly  power  to  extend  a 
sanction  granted  by  any  Court,  Civil,  Criminal  or  Revenue. 
If  it  was  intended  that  Civd  and  Revenue  Courts  should  be 
subject  respectively  to  the  revisioual  jurisdiction  of  the  High 
Court  on  its  Civil  side,  and  the  Financial  Commissioner  in 
cases  falling  under  Section  195,  why  should  this  power  of  ex- 
tending the  period,  during  which  a  sanction  was  to  remain 
in  force,  have  been  conferred  upon  the  High  Court  on  its  Crimi- 
nal side  ? 

Further  Sectiou  -139  provides  in  general  terms  that  for  the 
purposes  of  that  sanction  the  High  Court  may  in  its  discretion 
exercise  the  powers  conferred  in  a  Court  of  appeal  by  Sectiou 
195.  These  words  are  absolutely  unqualified,  and  read  iu  thoir 
ordinary  signification  they  would  certainly  seem  to  imply  that 
a  High  Court  can  in  every  case  exercise  "  the  powers  conferred 
u  and  Court  of  Appeal  by  Section  195."  If  so,  the  High  Court 
can  in  a  case  where  sanction  has  been  given  or  refused  by 
(''.</).,  a  Revenue  Court,  exercise  all  the  powers  which  could 
bo  exercised  by  the  Revenue  Court  of  Appeal  in  such  a  case. 
The  legislature  was,  of  course,  fully  aware,  when  framing 
Section  139  of  the  Code,  that  iu  uiauy  cases  sauctiou  to  prose- 
cute would  bo  grauted  under  Sectiou  195  by  a  Revenue  Court, 
and  that  the  appellate  authority  iu  such  cases  would  be  also  a 
Revenue     Court.     Knowing    this,     it     lias    advisedly   and    in 
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express  terms  provided  that  in  every  case  wbere  action  is  taken 
by  any  Court  under  Section  195,  the  High  Court  is  competent 
to  exercise  any  of  the  powers  conferred  on  a  Coort  of  appeal. 
It  is  contended  that  the  words  "  in  the  case  of  any  proceeding" 
relate  to  proceedings  mentioned  in  Section  435,  but  we  agree 
with  Banerji,  J.  (In  re  Bhup  Kunwar  (})  ),  that  there  is  no 
warrant  for  thus  restricting  the  scope  of  Section  439,  which, 
unlike  Section  435,  does  not  deal  exclusively  with  the  proceed- 
ings of  Criminal  Courts.  On  the  other  hand,  a  comparison 
of  the  very  general  words  used  in  Section  439  with  the  res- 
trictive  terms  of  Section  435  satisfies  us  that  it  was  not  intended 
by  the  Legislature  that  the  scope  of  Section  439  should  be  as 
limited  as  is   that  of  Section  435. 

There  are  many  other  arguments  in  support  of  the  view 
which  we  take,  but  as  they  are  fully  set  out  in  the  learned 
judgment  of  Banerji,  J.,  in  the  case  above  cited,  it  is  unneces- 
sary for  us  to  repeat  them.  There  is,  however,  one  point  which 
is  not  touched  upon  by  that  learned  Judge,  but  whioh  we  con- 
sider to  be  of  some  moment. 

The  grant  or  refusal  of  a  sanction  to  prosecute  is  a  question 
of  grave  importance  to  the  subject,  and  from  the  point  of  view 
of  public  polioy  it  is,  we  think,  important  that  the  action  of  the 
Courts  shonld  be  subject  to  some  check  or  control  in  this 
respect.  In  many  cases  this  check  and  control  are  adequately 
provided  by  the  provision  tbat  an  appeal  can  be  preferred  to  the 
proper  appellate  authority.  But  if  the  sanction  is  granted  or 
refused  by  the  Appellate  Court  any  such  check  or  control  would 
be  practically  non-existent.  It  is  suggested  that  the  provisions 
of  Section  622  of  the  Civil  Procedure  Code  or  Section  70  (a)  of 
the  Punjab  Courts  Act  could  be  requisitioned  for  the  purposes  of 
remedying  mistakes  in  such  cases.  But  it  is  to  be  remembered 
that  under  Section  622  of  the  Civil  Procedure  Code  and  Section 
70  (a)  of  the  said  Act  the  powers  of  revision  possessed  by  the 
High  Court  are  strictly  circumscribed,  and  that  no  such  latitude 
of  interference  wonld  be  permissible  thereunder  as  is  allowed 
under  the  provisions  of  Section  439  of  the  Criminal  Procedure 
Co^e.  Moreover,  we  are  very  doubtful  whether  the  action  of 
a  Court  under  Section  195  or  Section  476  of  the  Criminal 
Procedure  Cod«  could  be  made  the  subject  of  revision  under  the 
civil  revisional  powers  of  the  High   Court. 

We  are  not  unmindful  of  the  arguments  in  support  of  the 
contrary   view,  and  we  admit  that  they  have  considerable   force. 
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Brit  taking  everything  into  rr r,f idoatirr,  we  are  ourselves  of 
opinion  that  it  is  competent  to  this  Court  to  interfere  under 
Section  439  with  an  order  passed  by  any  Couit,  Civil,  Revenue 
or  Criminal,  either  under  Section  195  or  under  Section  476  of 
the  Criminal  Procedure  Code.  The  answer,  therefore,  that  we 
give  to  the  question  referred  to  us  is  that  it,  is  open  to  the 
Chief  Court  under  any  circumstances  to  interfere,  if  it  so  thinks 
proper,  with  the  order  of  a  Divisional  Judge  revoking  a  sane 
tion  to  prosecute  granted  by  a  District  Judge.  The  question 
has  been  referred  in  an  abstract  form,  and  we  have  consequently 
nothing   to    do   with  the   merits  of  the  petition     now  in  question. 

With  this  answer  we  return  the  case  to  the  Division  Bench  for 

disposal  of  the  said  petition  on  the  merits. 

No  6. 

Before,    Mr.   Justice  Edbertam   and  Mr.  Justice  Ken- 
sington. 
KING-EMPEROR  — APPELLANT, 
jpslutb  Sin*.     )  Versus 

(  SAMIfJLLA.-BESPONDENT. 

Criminal    Appeal   No     556  of    1907. 
Arms    Act,   1878,    Sections  4,  19  — Possession  of   revolver   out    of    repair 
without  a  license. 

Held,  that  a  revolver  even  if  temporarily  out  of  repair  is  within  the 
definition  of  "  arms "  in  Section  4  of  the  Indian  Arms  Act,  1878,  and 
consequently  the  possession  of  such  a  weapon  is  an  offence  under  Section  |9 
of  the  Act. 

Appeal  from  the   order   of  BahsM    Parma  Nand,    Magistrate,  1st 
class,  Attocl- District,  doled   3)st  May  1907. 

Turner,   Government  Advocate,  for  appellant. 

The   judgment  of  the  Court   was   delivered   by 

Kensington,  .1.— This  is  an  appeal  by  the  Local  Govern- 
4>tk  Leer.  1907-  ment  against  an  order  acqnitting  the  respondent  of  an 
offence  with  which  he  was  charged  under  the  Arms  Act, 
XI   of    1878. 

The  facts  set  out  by  the  prosecution,  and  in  our  opinion 
clearly  proved  by  the  evidence,  ate  that  the  Police  received 
information  that  the"  respondent  (a  notorious  bad  character) 
was  coming  towards  Attock,  armed,  with  the  probable  intention 
of  committing  a  Berious  crime.  On  this  a  Bhurp  look  out 
was    kept     by    the   Police,   and   the  man,  a    Pathan,   aged    at 
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least  30,  was  stopped  on  suspicion  by  a  constable,  to  whom 
he  was  not  previously  known,  between  8  and  9  A..M.  on 
tin  G;and  Trunk  Road.  Ho  was  at  once  searched  in  the 
presence  of  two  pusirs  by,  who  were  stoppeifor  the  purpose, 
and  a  ravolver  and  one  cartridge  were  fouud  concealed  on 
his    person. 

The  Magsirate  has  expressed  a  doubt  whether  the  weapon 
was  so  fouud  on  the  man's  persou,  though  careful  to  explaiu 
that  this  was  not  the  ground  of  acquittal.  Having  heard 
the  evideuce  we  are  quifca  unable  to  understand  why  the 
Magistnte  alio  ild  hive  felt  any  doubt  on  the  point,  and 
he  has  given  no  reasous.  The  suggestion  for  the  defence 
was  that  the  whole  case  was  concocted  by  the  Police  and 
that  the  alleged  search  was  a  made  up  business  carried 
out  in  Attock  itself  later  in  the  day.  We  entirely  disbelieve 
this  theory  aud  '.he  defeuce  evidence  brought  tc  suppcrtit 
The  M  igistrate  h  is  lii'uself  recognised  that  the  two  principal 
defence  wituewes  (lambardars)  are  uutru>tworthy,  aud  in  this 
lie  v  is  clearly  riijht.  His  fiu  ling  on  the  point  makes  his  un- 
willingness  to  a;cept  the  orosacation  story  unaccountable.  We 
ourselves  see  no  reason  whatever  for  supposing  that  the  case 
has  been  in  any  way  concocted. 

The  acquittal  has,  however,  be sn  based  not  on  the  evidence  as 
to  the  facts  but  on  a  supposition  that  the  revolver  is  not  legally 
an  arm  because  it  was  not  in  good  working  order.  Here  again 
the  assumption  on  which  this  finding  was  given  is  incorrect  in 
fact.  We  have  seen  the  weapon.  It  is  complete  in  every  res- 
pect. The  mechanism  may  have  been  to  some  extent  clogged 
from  disuse,  but  it  is  a  good  revolver  of  a  military  type  aud 
quite  serviceable.  We  are  supported  in  this  opinion  by  a 
report  from  Messrs.  W.  Locke  &  Co.,  Gunsmiths  of  Lahore, 
obtained  from  them  by  the  learned  Government  Advocate. 
That  report  is  not  evidence  in  the  case,  but  if  we  entertained 
any  doubt  as  to  the  serviceable  nature  of  the  revolver  we  should 
have  called  a  representative  of  the  firm  as  a  witness.  As  it  is, 
we  are  satisfied  that  the  weapon  does  not  evon  need  repair  to 
make  it  efficient  for  firing  purposes. 

Further,  we  could  not  support  the  Magistrate's  legal  tin  iin^ 
even  if  the  weapou  had  beau  out  of  repair.  It  would  have  been 
none  the  les*>  an  arm  within  the  definition  of  Section  £  of  the  Act 
by  which  the  word  "  arm  "  iuolode  the  wjrda  "  parts  of  arms." 
This  should  have  been  clear  to  the  Magistrate  from  the    extreme 


criminal  judgments-no.  7.  [ 


Nur  Din  v.  Empress  {}).  The  ruling  in  the  Queen  v.  Siddapa  ('), 
on  whioh  *ie  3pB,iiilly  relin  for  his  rennrkubli  interpretation 
of  the  law,  has  b3en  overruled  by  Queen- Empress  v.  Jayarani 
Heddi  (s)  in  which  it  is  pointed  out  that  the  test  is  not  whether 
particular  weapau  is  serviceable,  bat  whether  it  comes  within 
the  legal  definition  of  an   arm. 

The  further  ruling  quoted  by  the  lower  Court  in  Emperor  v. 
Hurpil  Bai  (*)  has  obviously  uo  bearing  on  the  facts  of  the 
present  case. 

Gjnsidaring  that  the  respondent  had  a  cartridge  in  his 
possession  as  well  as  the  revolver  the  cise  against  him  was  very 
serious  and  a  mire  severa  sinteme  should  have  been  awarded 
than  that  which  we  now  proceed  to  pas?,  takin?  account  of  the 
delay  which  has  unavoidably  occurred  since  the  commission  of 
the  offence. 

We  accept  the  appeal  and  convict  the  respondent  under 
Section  19  of  the  Act  of  going  armed  without  a  license  in  con- 
travention of  the  provisions  of  Seotion  13.  He  is  sentenced  to 
rigorous  imprisonment  for    six  months. 

The  revolver  of  which  the  respondent  denies  ownership  will 
be  eontiseated  and  disposed  of  as  the  District  Magistrate  may 
direct.  It  shonld  not  be  sold  by  auction  by  the-  Nazir  as 
erroneously  directed  by  the  Magistrate.  Care  should  be  tHken 
m  orders  of  the  kind  to  avoid  the  risk  of  dangerous  weapons 
passing   into    improper   hands. 

Appeal  ullvwed. 


No-  7- 

Be/ore    Mr.   Justice  Robertson  and  Mr.  Jmtice  Kensington. 

MAGHAR  SINGH  AND  OTHERS,- APPELLANTS, 

Versus 

KING-EMPEROR— RESPONDENT. 

Criminal   Appeal  No.   578    of    1907. 

Murder— Confiscation  of  property— Peaat  Code,  Section  62. 
Field,  that  a  saataaM  of  fjrfeiture  of  property  under  Section  62  of 
the  Penal  Code  should  not  generally  be  indicted  in  cases  of  private  crime, 
and  as  a  rule  such  9p33ial  measures  are  justified  only  in  the  case  of  an 
offence  of  i  pilitbil  mtiKe  against  the  State,  or  involving  the  safety 
of  the  public. 


(')  88  P.  R.,  1889,  Cr.  (3)  I.  L.  B.,  XXI  Mad.,  360,  F. 

(*)  I.  L.  R,  VI  Mad.,  60,  f.  B.     v«)  /.  L.  R.,  XXIV  AH.,  45*. 
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Appeal  fr.m  the  order  of    W.A.Le   Bossignol,    Esquire,   Sessions 
Judge,  Amritsar  Division,  dated   1st   November    1907. 
Grey,  for  appellauts. 

Turae:-,    l})vjmuial    Alvocate,  for    reipondeut. 
The   jaignent  of    the  Cmrt,,  so  far  as  is  material    for    the 
purposes  of    this   report,  was  delivered    by 

KknsisutoN,  J.— We  have  farther    to  consider    whether    that  '20th  Deer.  1907. 
portion  of  the  sentence  c*n  ba  upheld  which  directs  that   all    the 
property  of  the  three  men  coudemued  to  death  shall    be    forfeited 
to  Government  under  Section  62,  Indian  Penal  Code. 

By  the  recent  Fall  Bench  decision  in  Sadhu  Singh  v.  Secretary 
of  State  for  India  (').  it  a'«  beea  decided  that  so  far  as  ancestral 
property  is  concerned  the  order  of  forfeiture  maintains  only 
daring  the  life  of  the  person  against  whom  it  is  directed  and 
will  not  affect  the  reversionary  interest  of  his  heirs.  To  that 
extent  therefore  the  order  is  useless  in  the  case  of  men  who  are  • 
sentenced    to  death. 

As  regards  moveable  proporty,  and  all  property  other  than 
ancestral,  the  ordei  could  stand  if  considered  appropriate,  but  we 
do  not  think  that  portion  of  the  sentence  ordinarily  appropriate 
in  cashes  of  private  crime,  however  heinous.  It  is  open  to  the 
obvious  objection  that  the  effect  is  to  punish  innocent  persons  for 
offences  in  which  they  have  no  share.  As  a  general  rule 
these  very  severe  measures  can  be  justified  only  in  the  case  of 
offencos  of  a  political  nature  against  the  state  or  affecting  the 
safety  of  the  public  or  some  section  of  it.  The  heinous  nature  of 
the  crimes  with  which  we  are  now  dealing  can  hardly  be 
overstated,  but  it  must  be  recognised  that  they  were  crimos  of 
sodden  impulse  teflecting  no  ciiminality  on  others  besides  those 
by  whom  they  were  comniittod. 

And  in  any  case  we  do  not  think  that  an  order  of  the  kind 
should  ever  be  passed  without  some  previous  enquiry  as  to  the 
amount  and  nature  of  the  property  afiected,  and  as  to  the  per- 
sons whose  rights  as  heirs  will  be  thereby  superseded  in  favour  of 
Government.  It  would  for  instance  be  unduly  harsh  to  reduce 
widows  and  children  to  destitution  for  the  crimes  of  the  husbands 
or  fathers.  We  cannot  approve  of  so  severe  a  measure  passod 
without  eny  enquiry  at  all 

For  these  reaeons  we  order  that  so  tauch  of  the  sentences  be 
set  aside  aa  directs  forfeiture  of  property  under  Section  62, 
Indian  Penal  Code. 

fi\  Ik  p  r    ions  p  a 
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No.  8. 
Before  Mr.  FustioQ  Roberts  >n  and  Mr.  Jusbiee  Ke-ismgton, 
r  SWA. MI   DATA-U-PETiriONKft, 

Rbhsion  Sidh.J  Versus 

t  KING-EMPEROR,— RESPONDENT. 

Criminal    Revision    No.  1093  of  1907. 
Penal   Code,    Section   505—  Inducing    to   commit   an   offence   against   the 
state    nr   against  the  public   peace — Authority    for  prosecution— Complaint— 
Criminal    Procedure    Cole,    1898,   Sections    196,  537(a). 

The  accused  wras  charged  under  Section  505  (ht  of  thj  Penal  Code 
and  proceedings  were  instituted  against  him  up jn  a  letter  from  the  Com- 
missioner, which  conveyed  the  sanction  of  the  Local  Government  for  the 
prosecution  of  the  accused.  On  revision  the  accused  objected  to  the  trial 
on  the  ground  that  under  Section  198,  Criminal  Procedure  Code,  the  Magis- 
trate had  no  authority  to  take  cognizance  of  the  olience  without  a  formal 
complaint  as  specified  therein.  The  objection  had  not  been  taken  either 
in  the  first  Court,  Appellate  Court,  or  even  in  the  original  application  for 
revision,  but  for  the  first  time  as  an  after-thought  in  the  additional  grounds, 
and  as  a  fact  the  omission  had  not  in  any  way  prejudiced  the  accused. 

Held,  that  although  the  letter  which  contained  the  sanction,  which 
sanction  was  the  most  essential  part  of  the  requirements  of  Section  196  of 
the  Criminal  Procedure  Code,  1898,  did  not  amount  in  itself  to  a  complaint 
but  authorised  a  prosecution,  the  fact  that  it  was  incorrectly  treated  as 
a  complaint  itself  was  a  mere  defect  of  procedure  which  is  cured  by  Section 
537  (a),  and  did  not  render  a  trial  and  conviction  illegal. 

Shamal  Khan  v.  The  Empress,  (')  Abdul  Azizv.  The  Municipal  Committee, 
Bahadurgarh,  (2>  Abdul  Ohani  v.  The  Municipal  Committee,  Peshawar  (3,  and 
Nur  Din  v.  The  Municipal  Cotnmittee,  Lahore,  \?)  referred  to. 

Petition  for  revision  of  the  order  of  E-  Scott  Smith,  Esquire, 
Sessions  Judge,  Rawalpindi  Division,  dated  2&£h  May  1907. 

Dhaupat  Rai,  for  petitioner. 

The  judgment  of  the  Court  was  deiiveiod   by 

19r/(  Deer    1907.  Robebtson,  J. — This  is  au  application  foi  the    revision   of   a 

conviction  and  sentence  under  .Section  605,    Indian    Penal   Code, 
by  one  Swami    Uayal 

The  first  point  with  which  we  have  to  deal  is  that  of  juris- 
diction. It  is  urged  that  there  has  bo  u  no  oo.uplaiut  made 
"  by  order  of  or  under  authority  from  the  Local  Government, 
and  it  is  urged,  and  Shamal  Khan  v.  The  Empress  ('),    is   quoted 
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in  support  of  this  contention,  that  the  absence  of  such  a  com- 
plaint by  a  person  so  authorized,  is  fatal  to  the  whole  proceed- 
ings. 

We  find  that  the  trial  itself  took  place  on  the  10th  of  May 
last,  and  we  find  on  the  record  a  letter  from  the  Commissioner 
Of  Rawalpindi,  dated  9th  May,  authorizing  the  prosecut-on  of 
Swami  Dayal  and  Anokha  in  the  following  words  :  "  Sir,  1  am 
"  authorized  to  inform  you  with  reference  to  Section  196,  Crimi- 
"  ual  Procedure  Code,  that  His  Honour  the  Lieutenant-Governor 
"  sanctions  the  prosecution,  under  Section  505,  clause  (6)  of  the 
"  Indian  Penal  Code,  of  Swami  Dayal  and  of  Anokha  on  account 
»  of  offences  under  that  section  alleged  to  have  been  committed 
"  by  them." 

It  is  contended  that  this  letter  is  not  in  itself  a  complaint, 
though  it  is  admitted  that  it  clearly  authorizes  the  prosecution, 
and  it  was  in  the  hands  of  the  Magistrate  before  the  trial  com- 
menced.  The  proper  and  regalar  course  to  have  pursued 
undoubtedly  would  have  been  for  the  Deputy  Commissioner,  either 
to  have  made  a  complaint  himself  before  some  other  Magistrate 
or  to  have  had  a  complaint  made  by  some  person  authorized  under 
Section  196  to  make  the  complaint.  The  case,  the  judgment  in 
which  is  reported  as Shamal  Khan  v.  The  Emp-ess  (>),  differed 
very  much  in  one  most  important  particular  from  this  rase.  In 
thtt  case  an  accusod  had  been  committed  for  trial  without  any 
authorization  whatever,  and  a  letter  very  much  in  the  same 
term*  as  that  quoted  abovo  wai  received  six  mouths  after  com- 
mitment. The  Judges  in  that  case  in  the  course  of  their  judg- 
ment remarked  :  "  In  the  present  case  there  is  no  complaint  at 
"  all,  the  sanction  given  in  the  letter  above  quoted  of  June  29th, 
"  1889,  may  be  an  authority  to  institute  a  complaint,  but  the 
«  letter  is  certainly  not  itself  a  complaint,  and  was  written  six 
'<  months  after  the  commitment."  The  commitment  was  even- 
tually  quashed  on  the  obvious  ground  that  when  cogniz- 
ance was  taken  of  the  case  the  necessary  authorization  was 
absent.  The  words  therefore  which  are  quoted  above  to  the 
effect  that  the  letter  was  not  itself  a  complaint  were  in  the  nature 
of  obiter  dicta. 

We  find  that  in  an  unpublished  judgment  No.  681  of  1901, 
by  two  Judges  of  this  Court  (Clark,  C.  J.,  and  Reid,  J.)  held  that 
a   letter    in   these   terms   from  a  Commissioner     to  a     Deputy 
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Commissioner,  "  as  the  case  stands  there  is  a  good  deal  of  sns- 
"  picion  against  the  accused,  bnt  it  is  Dot  as  clear  as  it  should  be. 
"  In  my  opinion  it  is  always  better  to  deal  with  such  cases  as 
"  criminal  cases,  and  I  think  the  bast  thing  will  be  for  an  Extra 
"  Assistant  Commissioner  to  try  all  the  foar  appellants  for 
"  attempt  to  misappropriate.. ..The  case  should  be  taken  up  at 
"  once.  No  order  will  be  passod  on  this  appeal  until  it  is  decid- 
"  ed  "  was  held  to  be  a  complaint  under  Section  190  (a), 
although  the  communication  was  treated  as  confidential  under 
the  order  of  the  Deputy  Commissioner  couched  as  follows  :  "  to 
"  bo  kept  sepirate  from  the  judicial  file  and  no  copies  iv  inspec- 
"  tions  allowed,  the  Commissioner's  order  will  be  treated  as 
"confidential."  Shamal  Khm  v.  The  Empress,  (x)  Abdul  Aziz  v. 
The  Municipal  Committee,  Bahcutargarh,  C2)  Abdul  Ohani  v.  The 
Municipal  Committee,  Peshaivar,  (3)  and  Nur  Din  v.  The  Munici- 
pal Committee  nf  Lahore,  (4)  are  not  discusped  in  that  judgment. 
The  third  Judge  (Roberston,  J  )  in   that  case  dissented. 

But  accepting;  the  view  that  the  letter  of  9th  May  quoted 
above  does  not  amount  in  itself  to  a  complaint  bnt  merely  autho- 
rizes one,  we  have  to  consider  whether  the  defect  of  procedure 
is  not  ono  which  is  eurid  by  Section  537  (a)  of  the  Criminal 
Procedure  Code. 

To  begin  with  the  point  is  in  this  case  obviously  purely  a 
technical  one.  It  is  clear  that  no  such  objection  was  taken  in 
the  First  Court,  nor  in  the  Appellate  Court,  nor  in  the  first 
application  for  revision  to  this  Court.  It  was  only  taken  as  an 
after-thought  in  the  extra  grounds  for  revision  put  in  on  2nd 
September  1907.  The  absence  of  a  formal  comprint,  the  letter  of 
authorization  being  on  the  file,  cannot  be  said  to  have  prejudiced 
the  accused  in  any  way,  nor  is  it  urged  that  it  did  so.  It  is 
simply  urged  that  it  is  a  technical  fault  in  procedure  which  is 
not  cured  by  Section  537  (a)  and  is  fatal  therefore  to  the  whole 
procoe  dings. 

Section  537  runs — "  Subject  to  the  provision;  hereinbefore 
"  contained,  no  finding,  sentence  or  order  passed  by  a  Court  of 
"  competent  jurisdiction  shall  be  reversed  under  Chapter  XXVII 
"  or  on  appeal  or  revision  on  account  (a)  of  any  error,  omission 
"  or  irregularity  in  the  complaint,  summon*,  warrant,  charge, 
"  proclamation,  order,  judgment  or  oth^r  proceedings  before  or 
"  during  trial  or  in  any  inquiry  or  other  proceedings  under  the 
''  Code,  or  (6)  of  the  want  of  any  irregularity    in    any  sentence 

0)  16  P.  B„  1890,  Cr.  (8).  2  P.  B.,  1892,  Cr. 
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"  required    by  Sectiou  195  or  any  irregularity  in  proceedings  taken 
"  under  Section  476  or " 

Now  it  is  clear  that  the  District  Magistrate  treated  the 
Commissioner's  letter  as  a  complaint  in  the  case  of  Grown  v. 
Anoklia  ;  he  specifically  records  this  fact. 

We  may  remark  at  the  outset  that  we  think  the  words 
"  competent  jurisdiction  "  in  the  section  should  be  interpreted 
to  mean  jurisdiction  which  would  be  competent,  but  for  the  de- 
fect in  question  whatever  it  may  be.  It  is  urged  upon  us,  how- 
ever, that  there  being  no  complaint  at  all  there  was  no  jurisdic- 
tion, and  it  is  fnrther  urged  that  the  meation  of  Section  195  in 
Section  537  (b)  and  the  omission  of  Section  196  make  it  clear 
that  errors  and  irregularities  regarding  Section  196  cannot  be 
cured. 

We  may  point  out  that  Section  537  (a)  covers  the  whole 
surface  of  the  ordinary  courte  of  a  trial  beginning  with  com- 
plaint and  ending  with  judgment,  and  the  ordinary  common 
sense  view  is  that  it  is  intended  to  cover  all  errors  in  mere  pro- 
cedure which  do'not  prejudice  the  accused  or  lead  to  any  failure 
of  justice,  and  the  absence  of  a  formal  complaint  iu  this  case, 
when  the  essence  was  present,  appears  to  us  to  be  just  such  a 
technical  irregularity  as  the  Legislate  intended  to  cover  by 
Section  537,  Criminal  Procedure  Code. 

The  meaning  of  the  omission  of  Section  196  from  Section 
537  (6)  is,  wo  quite  agree,  most  significant.  The  absence  of  the 
special  feature  of  the  Section  196  we  hold  to  be  quite  fatal  to 
any  case  coming  within  its  purview.  We  allude  to  the  absolute 
necessity  for  the  authorization  by  the  proper  authority.  Such 
cases  are  only  to  be  instituted  under  the  ordinary  procedure 
on  complaint,  and  any  irregularity  in  the  complaint  would  come 
within  the  purview  of  the  ordinary  Jaw,  and  under  Section 
537  (a)  could  be  cured.  But  though  an  irregularity  in  any 
sanction  required  under  Section  195  can  be  cured  by  Section 
537  (b),  we  entirely  concur  in  tbe  view  that  any  irregularity 
under  Section  196  as  regards  the  authority  aeaeiaary  before 
complaint  can  be  made,  canuot  be  so  cured.  There  is  no  special 
procedure  laid  down  in  Section  19G  regarding  e  implamfs  ;  it 
merely  prescribes  by  whom  a  complaiut  must  be  made  in  accord- 
ance  with  the  ordinary  rules  of  procedure,  aud  we  are  of 
opinion  that  where  the  most  essential  part  of  the  section  has 
been  complied  with  and  tbe  foimal  emotion  to  cnteitain  the 
complaint  has  been  incorrectly  treated  as  a  complaint    itself,   and 
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„_lted  to  anyone,  Section  196  has  no  special  application  and  the 
rregnkrity  is  one  which  is  cured  by  Section  537  (a).  We  hold 
in  this  case  that  any  irregularity  regarding  tho  complaint  or 
absence  of  formal  complaint  is  cured  by  Section  537   (a). 

The  next  point  we  have  to  consider  is  whether  the  accused 
was  in  any  way  prejudiced  by  the   manner   in   which   the   trial 
was  conducted.     The  offence  is  alleged  to    have   been  committed 
at  Hassan  Abdal  on  the   26th   day  of    April,  the   accused    was 
arrested  on  the  9th  May  and  was    tried   on   the    10th   and    11th 
May.     The  witnesses    were    all   on    the    spot    and   the   accused 
named  and  produced  four  witnesses.     The  third    gave  evidence 
against  him  and  he  gave  up  the  fourth.     He  did  not  then  ask  for 
more  time  to  produce  evidence,  nor  did  he  in  the  Lower  Appellate 
Court  urge  that  he  wished  to  produce  any  further  evidence,    and 
he  was  represented  by   counsel.     There  is  nothing  on  the  record 
to  show  that  he  asked  for   any  adjournment.     His    counsel    was 
fully  heard  in  the  Appellate  Court.     Turning  again   to  common- 
sense  as  our  guide,  and  in  the   vast  majority    of   cases   common- 
sense  is  good  law,  what  would    be   most  likely   in   any   of    the 
ordinary  affairs  of  life   to   elicit    the   real  truth    regarding  any 
occurrence  than  an  enquiry  made  on    the   spot,   where   all  those 
likely  to  know  about    the    occurrence   were   present,  made  very 
shortly  after  the  event.     This    is  what    happened  in  this   trial. 
The  enquiry  was  made  on  the  spot,  and    no    opportunity   denied 
to  the  accused  of  putting  forward  his    defence. 

We  should  not  be  justified  in  holding  that  the  accused  has 
been  prejudiced,  or  in  setting  asi.'c  the  proceedings  on  such  a 
ground. 

We  now  come  to  the  facts.  This  is  not  an  appeal,  and 
speaking  broadly,  and  in  no  way  exhaustively,  tho  recognized 
principle,  and  we  hold  the  entirely  correct  principle  in  dealing 
with  an  application  for  revision  as  regards  the  facts, is  to  refuse 
to  interfere  when  there  is  evidence  on  the  record  which  is  ade- 
quate and  which,  if  believed,  justifies  the  conviction.  When 
two  Courts  have  agreed  on  the  facts,  the  mere  fact  that  a 
single  or  Division  Bench  of  this  Court  might  have  come,  or 
would  have  come  to  a  different  decision  on  the  facts  would  noj, 
except  in  the  rarest  cases,  justify  our  interference.  We  do  not 
propose  therefore  to  go  further  into  the  facts  than  to  note  that 
there  is  ample  evidence  on  the  records  which  haB  been  believed 
by  both  the  Lower  Courts  to  suppport  the  conviction.  No  doubt 
much  irrelevant  matter  has  been  impioperly  introduced  and  dis- 
cussed by  the  Magistrate,  but  the  conviction  is  based  npon  evi- 
dence which,  if  true,  1b  ample  to  justify   the  conviction.     Aa   to 
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sentence  we  have  no  hesitation.  Anything  more  deliberately  mis- 
chievous and  dangerous  than  the  false  statements  of  the  accused  it 
is  difficult  to  conceive.  His  objects  can  only  have  been  an  ex- 
ceedingly sinister  one,  calculated  to  do  great  injury  to  the  people 
of  Hassan  Abdal  and  its  neighbourhood,  and  he  was  entirely 
without  exouse. 


No.  9- 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  and  Mr.  Justice  Iieid. 

ILAM   DIN,— PETITIONER, 

Versus 

KING-EMPEROR,— RESPONDENT. 

Criminal  Revision  No.  1332  of  1907. 

Attachment   of  property  of  person  absconding — Claim  by  third   parties 

^—Criminal  Procedure  Code,  1898,  Sections  88,  435. 

Held,  that  an  order  under  Section  88  of  the  Code  of  Criminal  Procedure 
is  a  proceeding  within  the  meaning  of  Section  435,  and  is  subject  to  the 
rerisional  powers  of  the  Chief  Court. 

Case  reported  by  P.  L.  Barter,    Esquire,   District  Magistrate, 
Shakpur,  on  1th  October  1907. 
Government  Advocate,  for  respondent. 
The  facts  of  this  eise  are  as  follows  : — 

The  accused  absconded,  and  on  the  lflih  April  1007  his  land  was 
attached  under  Section  88,  Criminal  Procedure  Code,  by  the  order  of  the 
trying  Magistrate,  Munshi  Muhammad  Hussain  Khan,  Tahsildar  of  Bhera. 
On  1  =t  Maj  !  907,  Sobha  Ram  and  Mela  Ram,  sons  of  Uttam  Chand,  presented 
an  objection  before  the  Magistrate,  urging  that  they  held  a  twenty  years' lease 
of  the  land,  and  that  if  a  sale  was  ordered,  it  should  not  be  allowed  to  affect 
their  rights  as  lessees.  On  the  8th  August  19j7,  the  Magistrate  ordered  that 
the  land  should  be  sold,  and  that  out  of  the  sale-proceeds  a  sum  of  Rs.  180, 
being  the  proportionate  amount  of  lease  money  covered  by  the  term  (18 
years)  which  the  lease  still  has  to  run,  should  be  paid  to  the  lessees. 

The  accused  having  absconded,  action  was  taken  under  Sections  87,  88, 
Criminal  Procedure  Code,  by  Munshi  Muhammad  Hussain  Khan,  Tahsildar, 
Bhera,  exercising  the  powers  of  a  Magistrate  of  the  2nd  class  in  the  Shahpur 
District,  and  his  property  was  attached  and  sold  by  order,  dated  8th  August 
1907,  under  Section  88  of  the  Criminal  Procedure  Code. 

The  proceeding;!  wero  forwarded  for  revision  on  the  following 
grounds  : — 

It  is  clear  that  the  effect  of  the  Tahsildar's  order  would  simply  be  to 
extinguish  the  lease  on  payment  of  Rs.  ISO,  and  this,  I   think,  would  hardly 
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"  he  restofits  term,  the  only  dhlerence  being  that  the  «£  «*£ 
bethe  auction-purchaser  and  not  the  P-*  SffjSjl 

be  modified  as  above. 

The  judgment  of  the  Chief  Court  was  delivered  by 

absconder. 

We  concur  in  the  opinion  recorded  by  the  District  Magis- 
trate, who  referred  the  case,  that  the  method  of  asse^ng  the 
value  the  rights  of  the  lessees,  adopted  by  the  Magistrate  is 
erroneous,  a»d,  in  our  opinion,  the  lessees  are  entitled  to  re  tan 
possession  untU  the  expiry  of  the  term  of  the  lease.  The  question 
whether  we  can  interfere  remains. 
The  authorities  cited  are  :  — 

(1)  Queen  v.  Ghu^roo  Roy,  Q)  in  which  it  was  held  that 
tllo  ction  of  the  Code  of  Criminal  Procedure  then  in  force, 
££**  to  Sections  88  and  89  of  the .Code  no, „.  *£ 
mnde  no  provision  for  any  investigate  by  a  Magistrate ,  o I  the 
claims  of  third  persons  to  property  which  had  been  attached, 
and  lhat  the  clLants  were  not  barred  by  the  s.le  and  m.ght 
sue  the  purchasers  in  the  Civil  Court. 

(2)  In  re  Chunder  Bhon  Singh  and  others,  (*)  in  which  it 
wft8  held  that  the  proper  remedy  of  claimants  to  property 
attached  as  belonging  to  an  absconding  offender  was  by  evil 
suit,  and  the  Court  da-lined  to  quash  an  attachment  as  made 
without  duo  formalities. 

(3).  Queen-Emp-ess  v.  Sheodihal  Bai,  Q)  in  which  it  was 
held  that  there  was  no  provision  of  law  *£***•  *«J"£ 
wll0  had  attached  property  under  Section  88  of  the  Code,  o 
investigate  the  chums  of  third  persons  to  the  ownership  of  such 
property,  and  that  the  Magistrate's  proceedings  under  Sect.ou  88 
were  therefore  not  «  judicial  proceedings  "in  the  sense  of 
Section  4  (d)  of  the  Code  (Section  4  (m)  of  the  Code  now  in 
force). 

(4)      Abdullah  v.  Jitu.  0)  in  which  it  was   held  that,  where 
property  was  attached  and   sold    as   property   of   a   proclaimed 
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offender  under  Sections  87  and  88  of  the  Code,  although  the 
proclamation  was  irregular,  the  sale  could  not  ho  set  aside  in 
exercise  of  criminal  revisional  powers,  the  property  having 
vested  by  the  sale  in  third  parties  who  were  strangers  to  the 
proceedings   in   which  the    proclamation   was  made. 

(5).  Mian  Jan  v.  Abdul,  (!)  in  which  it  was  held  that, 
where  propa-tywas  attached  and  sold  as  being  property  of 
an  absconding  offender  by  a  Court  purporting  to  act  under 
Section  88  of  the  Code,  and  it  turned  out  that  the  procedure 
culminating  in  the  sale  was  irregular  and  illegal,  the  Civil 
Court  had  jurisdiction  to  entertain  a  suit  by  the  owner  of  the 
property  sold  to   recover  it  from  A  purchaser. 

(6).  Qw?en<Empre$s  v.  Randappa  Qoundan,  (-)  in  which 
it  was  held  that  the  viow  taken  in  the  cases  of  Chumroo  Boy, 
Ohunder  Bhon  Singh,  and  Sheodihal  Bai  was  correct,  and  that 
the  Court  should  not  interfere  on  the  criminal  revisional  side, 
the  remedy  of  the  party  aggrieved  being  by  civil  suit.  The  facts 
of  the  case  before  us   differ   from  those   of  the  cases  cited. 

The  Magistrate  investigated  the  claims  to  the  property  attach- 
ed, and  has  held  that  the  lessees  are  entitled  to  certain  rights 
under  their  lease,  but  has  erred  in  law  as  to  those  rights,  and 
has  overlooked  the  fact  that  the  purchaser  roust  take, 
subject  to  those  rights,  and  doe=  not  occupy  a  position  in  respect 
of  them  superior  to  that  occupied  by  the  lessor.  Section  435  of 
the  Code  of  Criminal  Procedure  does  rot  limit  "  proceeding  "  io 
"judicial  proceedings  "  as  denned  in  Section  4  (m)  of  the  Code, 
and  the  definition  has  been  amended,  "  includes  "  having  been 
substituted  fjr  "  means"  and  the  term  "judicial  proceeding  "  is 
no  longer  limited  to  proceedings  in  which  evidence  may  be  taken 
on  oath. 

This  Court  has,  therefore,  in  our  opinion,  jurisdiction  under 
Section  439  of  the  Code  to  interfere  with  the  order  complained 
of.  For  these  reasons  we  amend  the  order  of  the  Magistrate 
by  ordering  that  the  sale  be  subject  to  the  right  of  the  lessees 
to  remain  in  possession  until  the  expiry  of  the  term  of  the 
lease. 

Application  alkneed. 
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Before  Sir    William  Clark,  Kt.,  Chief  Judge,  and  Mr.  Justice  Beid. 
ISHAR  DAS,— PETITIONER, 

Versus 
THE  EMPEROR  OF  INDIA,— RESPONDENT. 
Criminal  Revision  No.  1274  of  1907. 
Defamation— Death  of  complainant  pending  trial— Abatement  of  prose' 
cution — Legal  representative. 

Held,  that  the  death  of  the  complainant  terminates  a  prosecution  for 
defamation,  which,  being  essentially*  personal  action,  cannot  be  continued 
or  carried  on  by  the  legal  representative  of  a  deceased  petitioner. 

Petition  for  revision  of  the  order  of  S.  W.  Grarey,  Esquire, 
Sessions  Judge,  Amritsar  Division,  dated  31st  July  1907. 

Gurcbarn  Singh,  for  petitioner. 

The  judgment  of  the  Court  was  delivered  hy 

F.ETD,  J. — The  question  for  consideration  is  whether  the 
death  of  the  complainant  during  the  course  of  criminal  proceed- 
ings for  defamation  necessarily    terminated  those  proceedings. 

The  offence  of  defamation  is  compoundable  without  per- 
miss'on  of  the  Court  before  conviction,  and  even  after  convic- 
tion with  permission  of  the  Appellate  Court,  and  under  Sect:on 
198  of  the  Code  of  Criminal  Procedure  no  Criminal  Court  can 
take  cognizance  of  the  offence  except  upon  the  complaint  of  a 
person  aggrieved. 

Prosecution  for  defamation  is  essentially  a  personal  action, 
and  the  institution  of  proceedings  depends  on  the  temperament 
of  the  person  defamed. 

Tn  Krithna  Bihari  Sen  v.  Corporation  of  Calcutta  Q-),  it  was 
held  that  Section  89  of  the  Probate  and  Administration  Act  (V 
of  1881)  contained  the  law  on  the  subject  of  a  cause  of  action 
surviving  to  the  representative  of  a  deceased  plaintiff,  and  the 
principle  underlying  the  rule  laid  down  in  the  section  cited  is, 
in  our  opinion,  applicable  to  the  question  now  under  consider- 
ation, having  regard  to  the  narrowness  of  the  line  between  a 
prosecution  and  a  suit  for  damages. 

For  these  reasons  we  answer  the  question  in  the  affirmative, 
and  hold   that   the  complaint  should  have  been  dismissed  on  the 
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death  of  the  complainant  and   could  not   be   prosecuted  by  her 
children. 

We  allow  the  application  and  set  aside  the  conviction  and 
sentence.     The  fine,  if  realised,  will  be  refunded. 

Application  allowed. 

No~Q.  '     J«C     (1W. 

Before  2>ir  William  Clark,  Rt.,  Chief  Judge,  Mr.  Justice  Eeid  and 
Mr.  Justice  Chatterji,  CLE.       J. 
PHUMAN.-PETITIONER,   ^ 
Versus 
THE  KING-EMPEROR  OF  INDIA— RESPONDENT. 
Criminal  Revision  No.  843  of  1907. 

Criminal  misappropriation  of  property — Finder  retaining  property  found 
ui  a  public  place— Dishonest  intention— Penal  Code,  Section  403— Revision- 
Chief  Court's  powers  of  revision— Discretion— Criminal  Procedure  Code, 
1898,  Section  439. 

The  accused  finding  a  purse  on  the  pavement  of  a  temple  in  a  crowded 
gathering,  put  it  up  in  his  pocket,  and  was  immediately  after  arrested,  held, 
per  Reid  and  Chatterji.  JJ.  (Clark,  C.  J.,  dissenting  as  to  this),  that  he  was 
not  guilty  of  criminal  misappropriation,  for  it  could  not  be  assumed  that 
by  the  mere  act  of  picking  up  the  purse  or  putting  it  in  his  pocket  the  accused 
intended  to  appropriate  its  contents  to  his  own  use. 

Beld,  also,  that  although  technical  flaws  and  minor  errors  in  the  pro- 
cedure of  the  Lower  Courts,  or  mistakes  in  the  application  of  portions  of  the 
evidence  would  Dot  ordinarily  be  sufficient  grounds  for  setting  aside  a  con- 
viction on  the  revision  side,  nevertheless  the  Chief  Court  is  bound  to  interfere 
where  such  errors  and  omissions  have  resulted  in  substantial  prejudice  or 
injustice  to  the  accused. 

Petition  for   revision  of  the  order  of  Lala  Mul  Raj,    Sessions 

Judge,  Amritsar  Division,  dated  23ri  May  1907. 
Shelverton,  for  petitioner. 

The  point  of  law  involved  was  referred  to  a  Bench  by  tho 
following  order  of  the  learned  Judge  in  Chambers  :— 

Chatterji,  J. — Mr.  Shelverton  relies  on  Queen-Empress  v. 
Sita  (1).  I  do  not  thiuk,  however,  the  present  case  can  be  brought 
within  the  purview  of  that  ruling  as  the  owner  there  was 
not  found  after  6earch. 

He  also  urges  that  no  sufficient  time  elapsed  after  the 
finding  of  the  property  to  show  the  accused's  mental  attitude 
with  respect  to  the  property. 
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Having  regard  to  the  Sessions  Judge's  finding,  the  corieet- 
ness  of  which  I  am  disposed  to  doubt,  the  question  may  ariso 
whether  misappropriation  was  actually  committed. 

I  send  the  case  to  a  Bench  to  dispose  of  both  points,  and  to 
consider  the  sentence. 

The  following  judgments  were  delivered  by  the  learned 
Judges  of  the  Division  Bench  : — 

I'Sth  August  1907.  Clark,  C-  J.— The  conviction  for  theft  fails,  as  there  is    no 

proof  of  theft,    the   possibility  of   Kesar  Singh  having  dropped 
his  purse  not  being  excluded. 

As  regards  the  criminal  misappropriation,  every  case  must 
be  judged  on  its  own  peculiar  facts  ;  hero  the  accused,  according 
to  his  own  statement,  found  a  purse  on  the  ground  in  the 
"  Durbar  Sabib."  He  picked  it  up,  put  it  in  his  pocket,  and 
walked  away  with  it,  and  in  doing  so,  I  think  he  may  be  held  to 
have  misappropriated  the  purse  :  if  he  had  not  intended  to  do 
so,  he  would  have  given  up  the  purse  to  some  one  in  authority, 
or  called  the  attention  of  the  public  to  his  find,  with  a  view  to 
the  loser,  who  roust  probably  have  been  in  the  neighbourhood, 
coming  forWard  ;   there  was  a  crowd  of  people  at   tho  "  Durbar 

Sahib  "  then. 

I  do  not  feel  called  upon  to  difier   from   the   view   of  the 

Sessions   Jadgo,   but    on    his   view    he   should   have  altered  the 

conviction  to  one  under   Section  4U3,   Indian   Penal   Code,   and 

I  would  accordingly  do  so  now. 

16th  August  1907.  Chattebji,  J.— I  regret thatl  have  much  difficulty  in  accept- 

ing tho  view  of  the  learned  Chief  Judge.  When  I  referred  this 
case  to  a  Division  Bench,  I  was  inclined  to  think  that  the 
charge  of  theft  was  established,  and  that  the  Sessions  Judge 
had  erroneously  admitted  the  possibility  of  its  being  only  a 
case  of  crimiual  misappropriation  punishable  under  Section  403, 
Inclian  Penal  Code,  and  reduced  the  sentence  to  the  maximum, 
allowed  by  that  section.  My  great  doubt  then  was  as  to  the 
propriety  of  a  conviction  under  Section  403. 

On  furthor  consideration  I  agree  with  my  learned  brother 
that  the  conviction  for  theft  cannot  stand.  There  is  no  proof 
of  thoft,  as  he  says,  and  the  possibility  of  the  purse  having  been 
dropped  by  Kesar  Singh  is  not  excluded. 

The  couviction  under  Section  379,  Indian  Penal  Code,  must, 
therefore,  be  set  aside,  but  I  am  unable  to  agree  to  my  learned 
brother's  proposal  to  change  it  to  one  under   Section   403.     The 
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difficulties  in  the  way  of  such  a  conviction  are  to  my  mind   quite 
as  great  as  those  against  the  conviction  for  theft. 

I  am  quite  willing  to  admit  that  there  is  grave  suspioion 
ac;aiu?t  the  accused,  that  he  stole  the  purse  of  Kesar  Singh  from 
his  pocket,  but  (herd  is  not  sufficient  legal  evidence  to  sustain  the 
charge  of  thjft.  The  evidenee,  in  mv  opinion,  is  equally  incon- 
clusive in  respect  of  the  charge  of   criminal  misappropriation. 

The  accused  states  he  picked  up  the  purse  from  the  pavement 
of  the  Golden  Templo,  and  he  was  arrested  on  the  bridgo  by  the 
head  constables  Prem  Singh  and  Gulab  Singh.  The  latter  says 
he  tried  to  conceal  himself  in  the  crowd  on  seeing  them,  and 
the  purse  was  found  in  his  pocket.  The  accused  is  a  youDg 
Kbatri  lad  of  19,  of  appartntly  respectable  connection,  but  has 
been  twice  convicted  of  theft  and  punished  with  stripes-  Be 
was  known  to  the  constables,  and  his  attempt  to  escape  their 
observation,  if  it  is  not  a  fancy  of  the  constables  suggested  by 
their  natural  bias  against  a  convicted  thief,  may  have  been  due 
to  his  equally  natural  desire,  in  view  of  his  past  record,  to 
avoid  policemen.  It  cannot  be  assumed  to  have  been  due  to  his 
consciousness  of  having  committed  an  offence  in  respect  of  the 
purse.  Or  if  such  an  assumption  is  at  all  allowable,  it  accords 
better  with  the  theory  of  theft  than  of  criminal  misappropriation. 
If  it  is  no  presumptive  evidence  of  theff,  a  fortiori,  it  is  not 
such  as  regards  the  latter  offence. 

The  other  fact  that  may  be  supposed  to  tell  against  the 
accused  is  that  he  \  ut  the  purse  iu  his  waistcloth  in  which  it 
was  found.  But  ordinarily  it  is  natural  to  keep  email  things 
in  this  manner,  and  two  other  gi  Id  articles  weie  tied  in  it,  and 
it  can  be  easily  imagined  that  a  man  of  the  highest  character 
may  do^he  same  if  he  found  the  purse  on  the  pavement  as  tho 
accused  says  he  did.  It  would  not  be  considered  safe  to  keep 
it  in  the  hand  when  there  was  a  crowd.  This  fact,  therefore,  is 
by  itself  no  proof  of  criminal  misappropriation. 

Of  course  most  honest  men  would,  under  the  circumstances, 
have  cried  aloud  to  the  people  about  him  asking  whether  any 
ono  of  them  had  droppe  1  ft  purse  But  it  is  also  quite  possible 
that  many  snch  men  would  not  hive  done  so  on  the  spur  of  the 
moment,  and  the  accused's  omission  can  be  explained  in  the  same 
way.  Bis  not  having  done  so  is  not  at  any  rate  presumptive 
proof  of  his  intention  to  Disappropriate,  much  less  an  o\ 
of  misappropriation. 
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accused.     The  mere    possession  of  the    property  is  not   sufficient 
for      proving   the    charge   without   something   to   indicate    the 
appropriation    or    conversion,    though    long   possession    without 
any  attempt    to    find    the  owner   may  amount    to    evidence   of 
intention  to   do  so.     Here   the   accused's-cxplanation  is  that  he 
found   the  purse    on  the    ground    in    the    midst   of  a  big    crowd 
(it  being  Bysakte  day),  and  he  was  arrested  at  once  on  the  bridge. 
The   witnesses  for  the   prosecution,  except   Qulab   Singh,   head 
constable,  depose  that  he  made'  this  statement  at   the  time,  and 
the   defence   wituesses  say  the   same.     There  is  no  evidence  to 
show  that  the   accased    opened  the  purse  or  examined    its  con- 
tents,   or  that  ho    had  time    or   opportunity    to  do  so.      He  took 
it   up  and  put  it  in    his   dhoti.     Thoie  ia  no    proof  of  any   other 
overt  act  indicating  conversion  or  appropriation  to  his  own  use, 
uor  did  any  interval   of  tune    worth   considering  elapse   between 
the  fating  and    the  arrest   to  raise    any    presumption,   from  the 
mere   act    of   detention,    of    an  intention    to  misappropriate   or 
convert.     Explanation   (2)  to    Section  408,  i    think,    makes   the 
necessity  of  some  positive  proof  of  this  sort  quite  clear.    Illustra- 
tion (<0  shows  that  the  picking  up  of  a  rupee,  whose  owner  is  not 
known,  is  not  an  offence.     Similarly    Illustration  (e)    shows  that 
the  finding  of   a    purse  with    money    belonging  to    an    unknown 
owner   is  not    an  offence,  but   the   appropriation    of   it   to    the 
tinder's  own  use  is  necessary  to  complete  it. 

Mayne's  remarks  on  the  essence  of  criminality  under  this 
section  are  as  follows  :  "  Under  the  Code  the  guilt  of  the  accused 
is  determined  by  the  state  of  mind  at  the  time,  when  ho  appro- 
priate the  property  to  his  own  use,  that  is  when  he  sells  it, 
realizes  it,  or  in  any  other  way  puts  it  out  of  his  own  power  to 
restore  it,  or  when  he  definitely  makes  up  hia  mind  to  keep  it 
t  all  hazards  as  his  own."  (Criminal  Law,  3rd  Edition,  p.  753). 
Suppose  for  argument's  sake,  a  man  of  known  unblemished 
Character  finds  a  purse  on  the  road  or  on  the  pavement  of  a 
temple  in  a  crowded  gathering,  and  puts  it  in  his  pocket,  and 
ia  arrested  just  when  he  has  done  so,  can  he  be  convicted  o£  the 
offence  on  these  bare  facts ?  Suppose  again  the  man's  antece- 
dents are  unknown,  or  ho  is  not  known  to  be  a  bad  character, 
can  he  be  convicted  on  such  evidence  ?  There  can  be  no  doubt 
that  no  conviction  can  be  had  in  either  of  these  cases.  The  only 
difference  iu  the  present  case  is  that  the  accused's  antecedents  are 
bad  in  that  he  has  been  twice  convicted  of  theft.  But  that  makes 
really  no  difference,  for  under  the  Evidence  Act,  Section  54,  the 
accused's    bad    character   is    not    relevant    in    a    criminal    case, 
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My  learned  brother  had  a  discussion  with  me  on  this  point,  the 
result  of  which  was  that  both  of  us  were  of  opinion  that  the 
previous  convictions  of  the  accused  cannot  be  taken  into  con- 
sideration in  deciding  the  question  of  his  guilt.  This  takes 
away  the  only  possible  ground  for  finding  that  the  mere  act  of 
picking  up  the  purse  and  putting  it  in  his  pocket  is  proof  of  the 
intention  of  the  accused  to  appropriate  the  contents  of  the  purse 
to  his  own  nse. 

I  hold  accordingly  that  there  is  no  legal  evidence  on  the  re- 
cord on  which  a  finding  of  criminal  misappropriation  can  be 
sustained  against  tho  accused.  He  may  hare  stoleu  the  purse, 
but  that  is  not  proved. 

There  remains  the  question  ns  regards  our  functions  on  the 
revision  side.  Section  439,  Criminal  Procedure  Code,  gives  us 
n.  discretion  in  the  exercise  of  the  powers  mentioned  therein. 
There  are  no  authorities  laying  down  the  definite  principles  on 
which  tho  discretion  is  to  be  exercised,  nor  can  any  hard  and 
fast  rules  be  laid  down.  I  agree  with  the  view  of  the  learned 
Chief  Justice  of  the  Bombay  High  Court  in  Emperor  v. 
Barkat  Bam  (*)  at  page  566,  that  no  definite  rules  can  fetter  the 
action  of  the  Court  in  tho  uso  of  its  statutory  powers.  I 
apprehend,  however,  the  discretion  is  a  sound  judicial  discretion 
which  is  to  ba  exercised  with  reference  to  the  facts  and  circum- 
stances of  each  case,  nnd  which  should  he  subservient  to  the  ends 
of  justice.  Technical  Haws  and  minor  errors  in  the  procedure  of 
the  Lower  Courts,  and  even  rnisSEes  in  the  "appreciation  of  por- 
tions of  tho  evidence  wouhTnor,  ordinarily  be  good  grrnnds  for 
interference  where  they  have  not  resulted  in  substantial  pre- 
judice or  mjnaticeto  the  accneedi  But  justice,  in  legal  language,  •  ^ 
means  legal  justice,  and  not  abstract  justice,  without  reference  to  |  ^ 
rules  of  substantive  law,  which  the  Courts  have  to  administer^ 
or  of  adjective  law  regulating  their  procedure. 

Now    I    think    there  can    bo   no    doubt    that   thoro  are  no 
better   established    principles    in  the  administration  of   Criminal 


Law  in  British  and  British  Indian  Courts  than  (1)  that  a  man 
can  be  convicted  only  on  h  gal  evidence,  and  (2)  that  if  there  is  | 
a  reasonable  doubt  of  his  guilt  on  the  evidence,  he  should  have 
the  benefit  of  it,  If  the  evidence  is  legally  insufficient,  tho 
gravest  suspicion,  amounting  even  to  moral  certainty,  is  not 
enough  to  sustain  a  conviction.  An  accused  person  is  therefore 
entitled  "  in  justice  "  to  the  benefit  of  there  principles,  and  if  wo 
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apply  them  to  the  present  case,  as,  I  think,    we  must,  wc  should 
eet  aside  the  conviction. 

Moreover,  here  the  learned  Chief  Judge  actually  proposes  to 
exercise  our  powers  under  Section  439,  Criminal  Procedure  Code, 
by  altering  the  conviction  to  ore  under  Section  403,  Indian  Penal 
Code.  In  order  to  do  this,  he  has  to  exercise  the  functions  of  a 
Court  of  Appeal  under  Section  423,  Criminal  Procedure  Code, 
by  going  into  facts,  and  holding  that  there  is  no  sufficient,  proof 
of  theft,  and  by  also  finding  that  the  evidence  would  sustain  a 
conviction  nnder  Section  403,  Indian  Penal  Code.  I  have  tried 
to  show  that  the  evidence  does  not  legally  sustain  a  charge 
under  the  latter  section,  and  I  would  hold  that  having  decided 
to  interefere,  we  should  do  so  to  pass  the  older  that  is  legal  and 
proper  under  the  circumstances. 

I  would  accordingly  set  aside  the  conviction  for  theft  and 
direct  the  discharge  of  the  accused. 


A  difference  of  opinion  having   arisen    between  the 
-Judges  of  the  Division  Bench    (Clark,  C.  J.  and  Chattel  ji,  J.)  the 
case  was  referred  to  a  third  Judge  by  the  following  order  :  — 

\6th  August  1907.  Clark,  C.  J. — Having   had  the   advantage   of  reading  my 

learned  brother's  order,  I  regret  that  I  am  unable  to  agree 
with  him,  and  still  think  that  there  is  no  ground  for  interfering 
with  tho  order  of  the  Sessions  Judge,  except  as  I  have  proposed 
to  do.  To  warrant  that  alteration]  my  view  is  that-  there  is 
an  error  patent  on  the  face  of  his  judgment ;  he  appears  to  have 
really  thought  that  the  accused  was  guilty  under  Section  403, 
Indian  Penal  Code,  and  reduced  the  sentence  accordingly,  but 
omitted  to  adopt  the  necessary  consequence  of  changing  section 
under    which    he   thought   accused  should  be  convicted. 

It  is  for  the  beuefitof  an  accused  person  to  bo  convicted 
nnder  Section  403,  Indian  Penal  Code,  rather  than  under  Section 
379,  Indian  Penal  Code,  as  a  conviction  under  Section  403, 
Indian  Peual  Code,  does  not  entail  consequences  under  Section 
75  of  the  Indian  Penal  Code. 

I  understand  that  accused  had  walked  away  some  little 
distance  at  all  events,  and  to  have  been  leaving  the  Duibar 
when  arrested.  He  was  thus  in  the  position,  taking  the  case 
most  favourable  to  him,  of  finding  a  purse  among  a  crowd  in 
the  Duibar  Sahib  and,  instead  of  calling  attention  to  the  fact, 
putting  it  into  his  "  dhoti  "  and  walking  away  with  it  without 
saying  anything  to  any  one.  With  reference  to  tho  illustrations 
quoted   by  my   learned  brother,  I  attach  groat  importance  to  the 
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pnrse  having  been  found   in  a   crowd,    where   in  all   probability 
the  owner  would  have  been   discovered   at  once,  iftbe  find   had 


Been  anno 

Where  an  ai  tide  is  found  on  a  lonely  road,  or  some  such 
place,  there  is  nothing  else  to  be  done  but  to  take  possession 
of  it  for  the  time  being,  and  no  inference  would  arise  against 
a  person  so  doing.  I  think  it  was  competent  for  the  Sessions 
Judge  to  hold  that  by  such  conduct  he  had  definitely  made  up 
his  mind  to  convert  the  contents  of  the  purse  to  his  own  use, 
and  that  it  is  inexpedient  and  unnecessary  for  us  to  interfere 
on  revision. 

As  provided  in  Sections  439  and  429,  Criminal  Procedure 
Code,  the  case  she  u Id  be  l»id  before  the  Honb'le  Mr.  Justice 
Reid  for  opinion. 

The  judgment  of  the  third  Judgo  was  delivered  by— 

Rkid,  J.— The  learned  Chief  Judge  ard  my  brother  Chatter-  iSth  Now.  1907. 
joe  are    ngrcrd    that  the   previous   convictions  of  the  petitioner 
are  not   relevant  to   the   decision    of  the   question    whether   he  • 
has  committed  an-offence  punishable    under  Section   403   of   the 
Penal  Code,  aid   1   ccmur  in   this  finding. 

The  question  of  the  petitioner's  guilt,  must  therefore  be 
decided  with  reference  solely  to  his  acts  on  the  occasion  in 
question,  and   the  intention  to  be  deduced  from  those  acts. 

I  concur  in  the  conclusion  that  it  must  be  held  that  the 
petitioner  picked  up  from  the  floor  of  the  Golden  Temple 
a  bag  O]  purse  containing  articles  of  appreciable  value,  placed 
the  bag  in  his  waist  cloth,  and  had  not  taken  any  action  to 
discover  the   owner  of  the  bag  when  arrested. 

The  arrest  was  effected  a  few  seconds  or  minutes  after  the 
bag  was  picked  up  by  the  petitioner,  and  the  Golden  Temple] 
was  crowded.  The  petitioner  had  not  left  the  precincts  of  the 
temple  when  arrested,  and  I  attach  no  importance  to  the 
statement  of  the  police  who  ai  rested  him  that  he  attempted  to 
avoid  them.  The  attempt  might  well  have  been  honestly 
assumed  by  policemen  who  recognized  ihc  petitioner  as  a 
previous  convict,  though   not    actually   made  by  him. 

Under  Section  403  there  must  be  a  dishonest  mis-appropria- 
tion or  conversion.  Neither  of  these  terms  is  defined  in  the 
Code,  but  illustrations  (3),  (a)  and  (/)  to  the  second  explana- 
tion go  beyond  anything  established  in  this  case.  In  (d)  and 
(e)  there  was  an  appropriation  to  the  use  of  the  finder,  by  which 
T  nnr1<»rct.!iTirl  onmntViincr  more   t.han  mere   kecnint?  in    the    nocket 
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of  the   finder,   and   in    (/)    tho   ring   found   was    sold   by    the 
finder. 

The  bag  waB  found  unopened  on  the  petitioner's  person,  and 
there  had  been  no  overt  act  of  appropriation  or  conversion  to  his 
own  use.  In  Queen  v.  Abdool  (1),  it  was  held  that  a  person 
who  found  movable  property  and  retained  it  in  his  possession 
withcut  converting  it  to  bis  own  use,  could  not  be  convicted 
under  Section  403. 

A  peison  who  merely  picks  up  an  article  and  puts  it  in  hiB 
pocket,  cannot,  in  my  opinion,  bo  held,  ipso  facto,  to  have 
apprcpiiated  or  converted  it  to  his  own  use.  There  must  be 
some  disposal  of  the  article  indicating  an  intention  to  exercise 
rights  of  ownership. 

Both  application  and  conversion  include  tho  substitution  of 
one  purpose  for  another  as  the  object  to  which  the  article  is  to 
be  devoted,  and  unless  it  is  assumed  that  the  petitioner  picked 
up  the  bag  with  the  intention  of  appropriating  or  converting 
it  to  his  own  use,  a  conviction  under  Section  403  is  justified  only 
by  the  finding  that  he  so'  appropriated  or  converted  it  after 
he  had  picked  it  up,  and  neither  the  assumption,  nor  the 
finding  is,  in  ray  opinion,  justified  by  tho  fact  that  he  had  taken 
no  steps  to  restoring  the  bag  to  its  owner  when  he  was  arrested. 
Having  regard  to  the  deuseness  of  the  crowd,  tho  petitioner 
may  very  possibly  have  thought  that  the  bag  had  remained  on 
the  ground  for  a  considerable  period  before  he  found  it,  and  may 
have  thought  it   useless  to   proclaim  the  discovery  at  once. 

The  promptness  of  the  arrest  precluded,  in  my  opinion,  any 
reasonably  certain  indication  of  tho  petitioi  ct's  intention  from 
his  actions,  and  no  dishonest  misappropriation  or  conversion 
has,  in  my  opinion,  been  established. 

I  would  allow  the  application  and  set  aside  the  conviction 
and  sentence. 

Application  allowed. 


(1)  10  W.  R., 


July  1908. 
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No  12- 

Before   Mr.  Justice  Eeid- 
MANGAL  SINGH  AND  ANOTHER -PETITIONERS,  \ 

Versus  >  Revision  Sidf. 

KING-EMPEROR  OF  INDIA,— RESPONDENT.  j 

Criminal  Revision  No.  1066  of  1906. 
Puvjab  Military  Transport  .1  nimals  .h  t,  L903,  Section,  27,  29,  30-JPai 
■'.,     branded   animals- Precious    tanctwn-Comyctcncy  of  officer   to 
issue  order — Notice. 

Bold,  that  in  order  to  sustain  a  charge  under  Section  29  (t>)  of  the  Punjab 
Military  Transport  Animals  Act,  1003,  for  failure  to  produce  branded  animals, 
it  is  essential  to  show  that  previous  sanction  as  required  by  Section  30 
of  the  Act  had  been  obtained,  and  that  the  inspection  held  by  the  Transport 
Registration  Officer  was  one  at  which  owners  were  legally  bound  to  produce 
their  animals,  and  that  a  legal  notice  had  been  issued  and  duly  served  on  the 
accused. 

Case  reportfdfyj  Major  G.  0.  Beadm,  Sessions  Judge,  Moshiar- 
pur  Division,  on  '3rd  August   1906. 

The  facts  nf  this  case  are  as  follows  :— 
The  Registration  Assistant  registered  a  bullock  of  a  cer- 
tain age  and  description  belonging  to  Mangal  Singh  and  gave 
Macgal  Singh  a  copy  of  the  entry  known  as  parcha  B. 
Similarly  the  Registration  Assistant  registered  a  bullock  be- 
longing to  Iebar  Singh  and  gave  '.he  required  parcha  to  him. 
Notice  was  given  to  these  peisons  to  produce  their  animals 
fur  inspection  by  the  Transport  Registration  Officer  on  a  cer- 
tain date  at  Hariana,  on  the  fixed  date  at  Hariaua.  Mangal 
Singh,  instead  of  producing  the  bullock  which  had  been  re- 
gistered, produced  a  bullock  of  a  different  age  and  descrip- 
tion. Similarly  on  the  fixed  date  at  Hariana  Ishar  Singh, 
instead  of  producing  the  bullock  which  had  been  registered, 
produced  a  bullock  of  a  different  age  and  description.  Man- 
gal Singh,  petitioner,  denied  having  been  given  a  parcha  as 
alleged,  and  Ishar  Singh  said  that  registration  had  taken 
place  in  his  absence,  and  that  he  had  produced  the  bullock 
registered  in  presence  of  his  sou. 

The  accused  on  conviction  by  Lala  Kashi  Ham,  exercie- 
ing  the  powers  of  a  Magistrate  of  the  1st  class  in  the 
Hoshiarpur  District,  were  sentenced,  by  order  dated  25th  June 
....         ,      c,     o__  oo  *1\    p„„;u1,  ArrtT    of  1903.  to  Dav  a  fine 
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The  proceedings  were  forwarded  for  revision  on  the  follow- 
ing  grounds  : — ■ 

Mangal  Singh,  petitioner,  who  has  been  jointly  tried  with 
others,  has  been  convicted  by  a  Magistrate,  1st  class,  of  an 
offence  puaishable  under  Section  29  (6)  of  the  Punjab  Military 
Transport   AniniaLi  Act  (Punjab   Act   I  of  1903). 

By  Punjab  Gazette  Notifications  Nos.  37  and  38,  dated  25th 
January  1904,  issued  under  Section  30  of  the  Act,  Magistrates 
of  the  1st  class  have  jurisdiction  to  fry  offences  punish- 
able undor  the  Act  and  the  Commissioner  ha^  been  authorized 
to   sanction  prosecutions  under  the  Act. 

The  lilies  under  the  Act  to  which  reference  will  be  neces- 
sary will  be  found  iu  Punjab  Gazette  Notification  351  of  1st 
December  1903 

For  the  prosecution  it  is  alleged  that  the  Registration 
Assistant  legistered  a  bullock  of  a  certain  age  and  descrip- 
tion belonging  to  Maugal  Singh  and  gave  Mangal  Singh  a 
copy  of  the   entry  known   as  parcha  B. 

That  similarly  the  Registration  Assistant  registered  bul- 
locks belonging,  respectively,  to  Ishar  Siugb,  Indar  Singh 
and    Chubar   Singh,  and   gave  the   required  purcha    to  each. 

That  notice  was  given  to  these  persons  to  produce  their 
unimals  for  inspection  by  the  Transport  Registration  Officer 
on   a   certain    date   at    Hariana. 

That  on  the  fixed  date  at  Hariana,  Mangal  Singh,  instead 
of  producing  the  bullock  which  had  been  registered,  produced 
a    bullock    of   a  different  ago  and   description. 

That  similarly  on  the  fixed  date  at  Haria^  Ishar  Singh, 
instead  of  producing  the  bullock  which  had  been  registered, 
produced   a  bullock   of    a   different    age   and   description. 

And  that  Indar  Singh  and  Chuhar  Singh  failed  to  pro- 
duce their  animals  before  the  Transport  Registration  Officer 
at  Hariana  on  the  fixed  date. 

Mangal  Singh,  petitioner,  denied  having  been  given  a  parcha 
as  alleged,  and  Ishar  Singh  said  that  registration  had  taken 
place  in  bis  absence  and  that  he  Lad  produced  the  bullock 
registered  iu  presence  of  his  son. 

The  Magistrate  acquitted  Ishar  Siugb  and  Chuhar  Singh, 
but  finding  that  Mangal  Singh  and  Ishar  Singh  had  committed 
offences  punishablo  under  Section  29  (b)  of   the  Act,  lined    them 
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It-appears  to  me  that  there  are  several  defects  iu  tho  pro- 
ceedings of  which  some,  if  not  all,  are   fatal. 

I. — Although  the  Magistrate  has  noted  that  the  prosecution 
had  been  sanctioned  by  the  Commissioner  the  necessary  sanction 
which  was  presumably  in  writing  is  not  on  the  record  and  is 
unproved. 

II.— Mangal  Singh's  village  Dulewal  appears  to  be  only  If 
miles  from  Hariana,  but  the  other  three  persons  concerned  in 
the  case  belong  to  Sindhar  which  is  as  much  as  six  miles  from 
Hariana. 

It  would  obviously  bo  a  great  hardship  if  owners  of  animals 
could,  without  reasonable  limits,  be  compellel  to  take  their 
animals  long  distances  at  any  time  for  inspection,  and  as  I  read 
them  it  appears  to  me  that  the  rules  are  so  framed  as  to  pro- 
tect owners  of  animals  as  far  as  possible  from  loss,  trouble  and 
inconvenience  of  this  kind. 

Under  the  rules  the  actual  registration  is  carried  out 
locally  by  the  Registration  Assistant,  and  though  under  Rule  XII 
the  Transport  Registration  Officer  can  revise  the  Registers  at 
any  time,  this  rule  does  not  provido  for  tho  production  of 
animals  at  distant  places  in  connection  with  such  revision. 

No  doubt  under  Rulo  VIII  the  Transport  Registration  Officer 
can  at  any  time  in  connection  with  his  next  tour  arrange  to  have 
hll  the  animals,  which  their  owners  desire  to  have  branded, 
collected  at  a  convenient  centre  on  a  specified  date— but  under 
this  rule  the  production  of  the  animals  does  not  appear  to  be 
obligatory— on  the  contrary  the  rule  provides  for  the  voluntary 
production  of  animals  by  owners  who  wish  to  enjoy  the  ad- 
vantage of  having  their  animals  classed  as  branded. 

Apparently  Rule  XIII  ia  the  only  one  under  which  the 
Transport  Registration  Officer  can  compel  the  production  of 
animals  for  his  inspection  at  specified  times  and  places  of  his 
own  choosing,  and  this  rule  can  be  enforced  against  an  owner 
of  an  animal  only  once  a  year  at  the  annual  revision  of  the 
registers  under  arrangements  to  be  made  by  the  Collector 
and  the  Transport  Registration  Officer  in  consultation. 

Thus  before  owners  of  animals  cau  be  made  criminally 
liable  for  failing  to  produce  i.nimala  at  an  inspection,  the 
prosecution  must  show  clteily,  not  only  that  the  inspection  was 
of  a  kind  at  which   owners  could    legally  be  required  to    produce 
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In  the  case  now  under  consideration  I  am  unable  to 
find  evidence  establishing  either  of  these  points,  and  in  fact, 
as  far  as  can  be  inferred  from  the  record,  the  nature  of  the 
inspection  was  not  notified  to  the  owners,  and  apparently  the 
Transport  Registration  Officer  was  merely  on  an  ordinary  tour 
and  was  not  engaged  on  the  annual  revision  of  the  register  under 
arrangements  made   in   consultation  with  the   Collector. 

III.— Before  owners  of  animals  can  be  made  criminally 
liable  for  failure  to  comply  with  a  notice  to  produce  animals, 
it  is  essential  for  the  prosecution  to  prove  that  in  regard 
to  the  form  and  service  of  the  notice,  the  provisions  of  the 
law  were  fully  complied  with. 

It  does  not  appear  to  bo  necessary  for  a  separate 
notice  to  be  issued  to  each  individual  owner,  but  it  appears 
to  be  sufficient  (subject  to  the  provisions  of  Section  27  of 
the  Act)  under  Rule  XIII  for  notice  to  all  the  owners  re- 
siding  in  a  sub-circle  to  be  published  in  the  sub-circle  con- 
cerned. 

It  is,  however,  obvious  that,  in  addition  to  naming 
the  sub-circle  and  giving  the  nature  and  time  (not  merely  date) 
and  place  of  the  inspection,  it  is  necessary  for  the  notice 
to  contain  the  name  and  description  of  each  person  who  is 
required   to    produce   animals. 

Under  Section  27  of  the  Act  a  notice  to  produce  animals 
before  the  Transport  Registration  Officer  must  be  signed  by 
the  Transport  Registration  Officer  himself,  and  service  must 
be  made  either  by  delivering  or  tendering  a  copy  of  the 
notice  to  the  individual  to  be  served  or  by  beat  of  drum 
and  by  posting  a  copy  of  the  notice  in  some  conspicuous 
place  in  the  village  or  town. 

Thus  it  is  apparent  that  at  the  least  there  must  be  a 
clear  and  definite  notice  in  duplicato  signed  by  the  Trans- 
port Registration  Officer  for  each  village  in  which  persons 
to  be  notified  reside  and  that  each  notice  must  be  served 
in   a   particular  specified   manner. 

There  is  no  sucb  notice  on  the  Magistrate's  record  and 
no  such  notice  appears  to  have  been  produced,  and  it  does 
not  appear  that  any  of  these  very  essential  formalities  was 
carried  out.  In  fact,  judging  from  the  case  now  under 
consideiation  and  another  similar  case  which  will  be  noticod 
lator,  the  practice  seems  to  be  for  the  Transport  Registra- 
♦  ;™'r>ffirPr  to  send  an   order     to    a     subordinate    to     cause 
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ow"ners  to  produoe  animals  at  a  certain  place  on  a  certain 
date,  and  it  is  apparently  left  to  the  subordinate  to  inform 
such  owners  as  he  may  think  necessary  in  such  manner 
as  he  may  choose. 

The  possible,  if  not  probable,  results  of  such  procedure 
are  not  difficnlt  to  imagine. 

IV.— To  prove  the  facts  that  a  bullock  of  a  parti- 
cular age  and  description  had  been  ragntered,  and  that  a 
copy  of  the  entry  had  been  given  to  the  owner,  the  register, 
or  at  least  one  of  the  other  two  copies  made  under  Rule 
XI,  should  have  been  produced  in  Court.  It,  however,  does 
not  appear  that  this  necessary  documentary  evidence  was 
placed  before  the  Magistrate,  and  no  copies  of  entries  in 
the  register  are  on  the  record. 

V. — The  joint  trial  of  Mangal  Singh,  Ishar  Singh,  Indar 
Singh  and  Ohuhar  Singh,  for  separate  offences  is  not  cover- 
ed by  Sections  234,  235,  236  or  239,  Criminal  Procedure 
Code,  and  the  trial  being  contrary  to  the  provisions  of 
Section  233,  Criminal   Procedure  Code,  is  illegal. 

Briefly  stated  the  defects  in  the  proceedings  are  as 
follows  :— 

I.— There  is  no  proof  on  the  record  that  the  sanction 
required  by  Section  30  of  the  Act  was  obtained. 

II.— It  is  not  proved  that  the  inspection  held  by  the 
Transport  Registration  Officer  was  one  at  which  owners 
were  legally  bound  to  produce  their  animals  or  that  the 
owners  received  notice  that  tho  inspection  was  of  such  a 
kind. 

III. — It  has  not  been  proved  that  a  legal  notice  was 
issued  for  the  production  of  animals  or  that  such  a  notice 
was  legally  served. 

IV. — The  proof  that  animals  of  a  particular  age  and 
description  were  registered,  and  that  copies  of  the  entries  were 
given  to  the  owners  is  defective. 

V. — The  joint  trial  of  several  persons  for  separate 
offences  is  illegal. 

Owing  to  these  defects,  I  think  that  the  conviction 
and  sentence  both  as  regards  Mangal  Singh,  petitioner, 
and  Ishar  Singh  should   be  set  aside. 

For  tho  above  reasons  the  case  is    submitted     for    the 
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8/7*  Now.   1906. 


Revision  Side. 


The  judgment  of  the  Chief  Court  was  delivored    by 

Reid,   J. — For  reasons  recorded   by   the  learned     Sessions 

Judge,   I   sot    aside   the   convictions   and  sentences.     The  fines, 

if  realised,  will  be  refunded. 

Application  allowed. 


No.  13- 

Before  Mr.  Justice  Chatterji,  C.IE.,  and  Air.  Justice 

Robertson. 

DEVI  SARAN, -PETITIONER, 

Versus 

THE  KING-EMPEROR,— RESPONDKNT. 

V  Criminal  Revision  No.  67  of  1908. 

Punjab  Municipal  Aci,  1891,  Section  lZS-Gonipetency  o/  Municipal  Com- 
mit,ee  t„  issue  notice  rcanirina  wner  to  remocc  and  rebuild  a  dangerous  vail. 
Held  that  the  renewal  of  a  dangerous  wall  or  bank  built  by  the  owner  or 
occupier  of  a  building  on  a  hill  station  as  a  support  to  the  bill  side  for  a  more 
substantial  one  amounts  only  to  repairs  within  the  provisions  of  Section  128 
of  the  Punjab  Municipal  Act,  1891,  and  a  Municipal  Committeo  is  therefore 
competent  under  that  section  to  issue  a  notice  requring  the  rebuilding  of 
such  a  structure  of  specified  dimensions  after  pulling  it  down. 

Petition  for  revision  of  the  order   of   G.   L.   Dundas,  Esquire, 
Sessions  Judge,  Amhalla  Division,  dated   2Uh    Noremhe,  1907. 
Dwarka  Das,  for  petitioner. 
Turner,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 
26th  Fely.  1908.  CrurrEim,  J  —The  facts  arc  fully  given    in  tlio   judgments 

of  the  Lower  Courts.  The  real  argument,  advanced  is  that 
the  Committeo  could  not,  under  Section  128  of  tba  Punjab 
Municipal  Act,  compel  the  petitioner  to  build  a  new  wall. 
It  could  order  demolition  or  removal  or  repairs  but  not 
the  rebuilding  of  a  structure  after  pulling  it  down.  Hence 
it  is  contended  that  tbe  notice  is  invalid.  This  may  be 
correct  generally,  but  here  we  have  to  apply  tbe  section  to  a  bank 
or  hill  side  which  is  the  petitioner's  property.  There  is  no 
question  of  removal  here,  for  the  removal  of  the  bank  would  be  a 
grave  public  danger  and  result  in  great  loss  to  the  public  and 
the  Municipality  and,  possibly,  to  the  owners  of  properties 
situated  above  the  petitioner's  premises,  and  would  in  all 
probability  be  a  physical  impossibility.  The  Committee 
therefore  rightly  directed  the  building  of  a   wall   of    specified 
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dimensions  and  character,  and  we  are  clearly  of  opinion 
that  this  means  nothing  but  repairs  to  the  "  bank "  though 
it  might  necessitate  the  removal  of  the  wall  previously 
built  by  the  petitioner  which  is  bulging  out  and  dangerous. 
Counsel  wished  to  restrict  the  powers  of  the  Committee 
by  referring  to  the  term  '  wall,'  but  it  is  evident  that  this 
wall  is  not  an  ordinary  one  but  one  built  against  a  hill 
side  as  a  support  to  it.  The  renewal  of  such  a  wall  for  a  more 
substantial  one  is  nothing  but  repairs  to  the  bank  or  hill 
side  which  has  become  dangerous  and  which  it  is  the  object 
of  the  Committee  to  protect  from  slipping  down.  Tho 
contention  therefore  fails  and  the  conviction  must  be  upheld. 

Mr.  Dwarka  Das  asked  for  a  reduction  of  the  fine  when 
onr  opinion  was  given  out,  on  the  ground  that  in  reality 
his  client  has  been  put  to  great  loss,  that  in  resisting  the 
present  prosecution  he  has  simply  acted  on  legal  advice 
which  was  to  the  effect  that  the  notice  was  infruotuous, 
mid  that  on  the  decision  of  the  qnestii»n  by  this  Court 
against  him  he  would  do  his  best  to  carry  out  the  direc- 
tions of  the  Municipality  or  to  come  to  some  arrangement 
with  them. 

We  consider  that  the  petitioner  has  been  put  to  great 
Iops  owing  to  physical  causes  and  that  ho  has  tried  to 
carry  out  the  orders  of  the  Committee  by  building  a 
retaining  wall  which  has  proved  insufficient  in  the  end. 
He  has  had  to  pay  the  Committee  the  expenses  of  tem- 
porary measures  to  protect  the  bank  and  the  cost  of  the 
work  ho  is  now  required  to  do  is  very  large  though  the 
Committre  has  been  obliged  to  take  its  action  solely  for 
the  protection  of  public  interests.  We  accordingly  reduce 
the  fine  to  Rs.  25.  If  the  accused  fails  to  comply  with  the 
notice  in  some  satisfactory  way  by  1st  May,  he  will  pay  a 
fine  of  Re.  1  per  diem  from  1st  May  till  1st  July  or 
until  compliance. 


Application  dismissed. 
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No.  14- 

Before  Mr.  Justice  Chatterji,    CLE. 

SHAZARA  SINGH,— PETITIONER, 
Versus 
BISHEN  SINGH  AND  OTHERS,- RESPONDENTS. 

Criminal  Revision  No.  1594  of  1907. 
Criminal    Procedure     Code,   1898,  Sections   209,    210—  When   accused 
may  be  committed  — Sufficient   grounds  for  committing  the  accused   person  /or 
trial. 

Beld  that  the  words  "sufficient  grounds  for  committing"  in 
Section  209  of  the  Code  of  Criminal  Procedure  do  not  mean  sufficient 
grounds  for  convicting,  and  therefore  where,  at  a  preliminary  enquiry, 
there  is  evidence  which,  if  believed,  is  sufficient  to  establish  a  primA 
facie  case  against  the  accused,  it  is  the  Magistrate's  duty  to  commit  him  to 
the  proper  tribunal,  and  he  exercises  a  jurisdiction  rot  vested  in  him  by 
law  if  he  takes  upon  himself  to  discharge  the  accused  in  those  circumstances. 

Petition  for  revision   of  the   order  of   C   L.    Dundas,  Esquire, 
Sessions  Judge,  Ambala  Division,  dated  lith  December  1907. 
Dwarka  Das,  for  petitioner. 
K.  C.  Chatterji,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  :— 

6th  April  19C8.  Chatterji,   J. — In     this  case  one   Piara  Singh,  a   strong 

young  Jat  of  about  22  years  of  age,  came  by  his  death  from 
fracture  of  his  skull  caused  by  one  or  two  lathi  blows.  The 
medical  witness  deposed  to  marks  of  only  two  wounds,  one 
on  the  top  of  the  head  and  the  other  underneath  the 
left  elbow  joint.  The  fracture  was  caused  either  by  the 
first  mentioned  blow  or  by  a  direct  blow  over  tho  left 
temple  which  left  no  mark.  The  wound  on  the  elbow 
joint  had  exposed  the  bone.  There  was  absolutely  no  doubt 
that    Piara   Singh's  death   was  due   to    violence. 

The  case  for  the  prosecution  is,  that  the  accused  Bishen 
Singh  and  four  others  came  with  lathis  on  the  evening  of  the 
day  of  occurrence,  12th  June  1907,  and  attacked  the  deceas- 
ed while  he  was  sitting  at  the  courtyard  of  Kehr  Singh, 
hi?  relation,  in  company  with  Narain  Singh  ;  that  Piara 
Singh  resisted  as  long  as  he  could  with  a  lathi,  and  was 
assisted  by  Narain  Singh  who,  however,  soon  ran  away, 
upon  which  Piara  Singh  was  overpowered  and  killed.  The 
assailants  theD  left  his  body  near  Kehr  Singh's  house  and 
went  away.  Two  witnesses,  Chattar  Singh  and  Bishen  Singh, 
professed  to  have  seen  the  fight  and  gave  evidence  to  tho 
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above  effect.  Nai-ain  Singh  also  deposed  to  the  same  pur- 
port, except  that  he  said  he  ran  away  as  soon  as  Piara 
Singh  was  knocked  down  and  did  not  see  his  death.  Bhao, 
Chora  and  Rur  Singh  heard  the  ontcry  and  saw  the 
accused  leaving  the  spot  or  going  out  of  the  village  and, 
coming  to  Kehr  Singh's  courtyard,  found  Piara  Singh 
lying  dead.  Chattar  Singh  made  the  report  to  tho  thana, 
7  kos  distant,  at  about  4  A.  M.  of  the  13th  and  the  police 
came   to  the  spot  at  about  noon. 

The  learned  District  Magistrate,  who  heard  the  case, 
was  of  opinion  that  there  was  no  doubt  that  Piara  Singh's 
death  "  was  caused  by  a  lathi  blow  in  a  disturbance  in 
"  which  admittedly  the  deceased,  the  accused  Bishen  Singh 
"  and  the  witness  Narain  Singh  were  engaged."  He  held 
that  the  story  for  the  prosecution,  which  had  been  told 
from  the  begiuning  and  had  been  closely  adhered  to 
throughout,  except  in  regard  to  one  or  two  unimportant 
discrepancies,  made  out  a  case  for  murder,  but  that  tho 
statements  of  the  eye  witnesses  as  to  the  numerous  blows 
struck  wero  not  borne  out  by  the  medical  evidence,  and  the 
injuries  of  Narain  Singh  were  too  trivial  to  justify  the 
belief  that  a  Jat  would  run  away  on  their  account.  There 
were  also  several  wounds  on  the  persons  of  Bishen,  accused, 
and  Dalip  Singh,  some  of  which  were  on  the  back  and  not 
explicable  on  the  theory  that  they  were  assailants.  The 
report  was  made  late  and  the  delay  was  not  explained- 
The  Distiict  Magistrate  therefore  thought  that  there  was 
no  case  against  any  of  the  accused  except  possibly,  Bishen 
Singh,  who  admitted  being  in  the  fight  in  which  deceased 
was  killed.  But  the  admission  did  not  sufficiently  incrimi- 
nate him.  He  accordingly  discharged  all  the  accused  and 
the   learned    Sessions    Judge   declined   to   interfere. 

After  hearing  arguments  of  counsel  at  length  I  am  of 
opinion  that  the  order  of  discharge  cannot  be  sustained. 
If  the  District  Magistrate  is  right  in  his  view  that  the 
evidence  for  the  prosecution,  if  believed,  established  a  case 
of  murder,  it  is  clear  that  he  had  no  jurisdiction  to  try 
the  case.  So  also  if  it  prima  facie  disclosed  an  offence 
falling  under  the  first  clause  of  Section  304,  Indian  Peoal  Code. 
See  Manual  Singh  v.  Queen  Empress  (').  Personally  I  think  there 
is  a  good  deal  to  support  the  latter  hypothesis,  that  is  to  say, 
until  the  evidence  on  both  sides  is  taken  and  the  whole  of  it 
carefully  sifted  by  a  Court  of  competent  jurisdiction.  In  these 
cirou  instances  the  duties  of  the   Court    inquiring   into   the   case 
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are  defined  by  Sections  209  and  210  of  the  Code  of  Criminal 
Procedure,  and  the  better  opinion  to  my  mind  is  that  where  there 
is  credible  evidence,  which,  if  believed,  prima  facie  shows  grounds 
for  thinking  that  the  accused  has  committed  the  offence  charg- 
ed, it  is  the  Magistrate's  duty  to  commit  him  to  the  proper  tii- 
bunal,  and  that  the  Magistrate  exercises  a  wrong  discretion 
if  he  takes  upon  himself  to  discharge  the  accused  in  those 
circumstances.  The  words  "  sufficient  grounds  "  in  Sec- 
tion 209  do  not  mean  sufficient  grounds  for  convicting, 
Emperor  v.  Varjivandas,  (J)  following  an  older  decision 
of  the  same  Court,  Queen  Empress  v.  Namder  Satvaji  (2). 
The  authority  cited  by  accused's  counsel,  Harbans  Singh 
v.  Fakir  Das  (3),  is  not  in  point  as  there  the  Sessions  Judge 
had  ruled,  as  a  point  of  law,  that  the  Magistrate  was  bound 
to  commit  and  had  expressed  no  opinion  on  the  facts  which 
he  was  bound  to  consider. 

I  cannot  agree  with  the  learned  District  Magistrate  that  the 
evidence  is  not  credible  and  docs  not  disclose  a  prima  facie 
case.  It  is  beyond  question  that  Piara  Singh  was  killed  by 
violence,  and  that  in  a  fight  in  which  Bishon,  accused,  was 
present  on  his  own  admission  and  Narain  Singh,  witness,  also 
according  to  the  District  Magistrate's  opinion.  The  story 
told  by  the  eye  witnesses  is  certainly  not  incredible  or  palp- 
ably false  or  absurd.  It  is  only  on  a  weighing  of  probabili- 
ties that  the  District  Magistrate  is  able  to  pronounce  the 
opinion  that  it  is  not  worthy  of  belief.  This  would  appear  to 
me,  upon  bis  view  of  the  nature  of  the  offence,  to  be  an  usurpa- 
tion of  the  functions  of  the  Sessions  Court.  In  fact  I  am  dis- 
posed to  think  that  the  ground  as  t:>  the  discrepancy  between 
the  statements  of  the  witnesses  as  to  the  blows  inflicted  and 
the  medical  evidence  as  the  injuries  disclosed  by  the  post- 
mortem examination  is  not  well  supported.  The  surot-i-hal  pre- 
pared by  the  police  disclosed  many  more  wounds  than  those 
deposed  to  by  the  medical  witness,  and  the  police  officer  saw 
the  body  at  1  a.  m.  on  the  13th,  while  the  poit-mortem  did  not 
take  place  till  the  noon  of  the  14th,  when  decomposition 
had  set  in.  Now  slight  marks  may  sometimes  be  obliterated  by 
putrefaction,  and  the  Assistant  Surgeon  admits  that  there  may 
have  been  a  blow  inflicted  on  the  temple  which  has  left  no 
mark.  It  is  argued  that  the  marks  recorded  in  the  surat-i-hal 
;<re    those  of    cadaveric   hypostosis,    but    this   is    by    no   means 
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(»)  7  Calc.  W.  N.,  77. 
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clear  as  the  report  speaks  of  marks  of  injuries  and  swellings 
apart  from  the  livid  hue.  At.  a  nj  late  Hie  point  should  have 
been  cleared  up  by  examining  tl  e  Sub-Inspector  and  questioniLg 
the  Assistant  Surgeon  with  reference  to  his  evidence.  Without 
examining  the  Sob-Inspector  the  surat-i-hal could  not  bo  admit- 
ted in  evidence,  and  my  remarks  are  meant  to  point  out  the 
defects  of  the  inquiry  and  its  incompleteness.  The  marks  on 
the  bodies  of  two  of  the  accused  also  indicate  'prima  facie  their 
presence  in  the  fight,  and  the  marks  on  the  back  do  not 
necessarily  support  the  inference  that  the  evidence  for  the 
prosecution  is  false.  With  all  deference  to  the  experience  of  the 
District  Magistrate  I  cannot  see  that  the  story  of  the  pro- 
secution is  so  palpably  improbable  that  the  District  Magis- 
trate as  the  investigating  officer  could  take  it  upon  himself 
to  reject  that  story  altogether  and  to  discharge  the  accused. 
There  may  be  partial  exaggeration  and  some  emission  to  dis- 
close the  whole  truth,  but  both  of  these  defects  may  have  been 
unintentional,  and  no  Magistrate  holding  inquiry  under  Chapter 
XVIII  of  the  Criminal  Procedure  Code  is  justified  on  mere 
suspicion  on  these  points  to  reject  the  evidence  altogether  on 
his  own  responsibility  and  to  discharge  the  accused  when  the 
evidence  is  apparently  good  and  given  by  apparently  credible 
witnesses.  It  should  have  been  left  to  the  Court  of  Session 
to  discusp  this  evidence  in  the  light  of  the  rebutting  evidence, 
if  any,  tendered  by  the  accused  and  other  circumstances,  and  io 
decide  whether  it  should  Le  accepted  or  rejected.  The  accused 
Bishen  Singh  asseitcd  that  the  fight  had  taken  place  in  a  chart 
field  while  the  police  proceedings  show  that  tie  body  was  found 
at  Kebr  Sirgh's  yard  as  stated  by  the  witnesses.  An  enquiry 
on  this  point  would  Lave  greatly  helped  to  clear  up  matters. 
If  the  fight  took  place  in  the  chart  field  the  body  must  have 
been  removed  by  some  one  to  Kehr  Singh's  house,  and  evidence 
should  be  forthcoming  on  this  point.  On  these  grounds  I  hold 
the  order  of   discharge  to   be  improper. 

If  the  case  is  held  to  be  one  falling  under  the  second  part 
of  Seotion  304,  Indian  Penal  Code,  I  still  hold  the  order  of 
discharge  to  be  defective  and  objectionable  for  the  same  reasons. 
I  differ  from  the  District  Magistrate's  view  of  the  evidence, 
standing  by  itself,  without  rebutting  evidence,  hold  it  to  be 
incorrect  and  the  inquiry  incomplete  for  the  reasons  given 
above.  This  is  surely  a  case  which  required  more  careful  con- 
sideration and  a  detailed  examination  of  the  Snb-I«spector 
and'other  witnesses  that  were  available. 
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The  accuBed's  defence  is  of  a  type  which  has  come  into  fashion 
in  recent  years,  viz.,  a  suggestion  that  his  friends  iu  attempting 
to  strike  the  accused  beat  the  deceased  to  death,  and  cannot  be 
accepted  without  some  proof  in  support  of  it.  His  statement 
admits  that  he  was  present  at  the  spot  where  the  deceased  was 
killed,  and  that  there  was  some  sort  of  fight.  This  makes  it 
difficult  to  reject  the  case  for  the  prosecution  without  some 
rebutting  evidence  or  Strong  probabilities.  The  evidence  shows 
that  there  was  some  reason  for  the  attack,  but  this  was  not 
considered  and  disposed  of. 

I  accept  the  appiicati  n,  set  asido  the  District  Magistrate's 
order  of  discharge  and  direct  him  to  further  inquire  into  the 
case  in  accordance  with  law  on  the  lines  I  have  generally 
indicated  and,  as  there  is  suspicion  that  the  case  may  possibly 
fall  under  Section  302  or  Section  304,  first  clause,  Indian  I'enal 
Code,  to  commit  it  to  the  Court  of   Session.    • 

Application  allowed. 


No.  15. 

Before   Sir    William  Clark,  EL,   Chief  Judge, 
'  Mr.    Justice   Chatterji,    CLE.,   and 
Mr.   Justice    Ckevis. 
DIWAN  CHAND  —  PETITIONER, 

Miscelunbous    I  Versus 

SlDH'         \  THE    KING-EMPEROR,— RESPONDENT. 

Criminal  Miscellaneous  No.  29  of  1908. 

Bail — Power   of   Chief  Court    to    release   a    convict    on    bail    pending 
appeal   to  Privy  Council— Criminal   Procedure  Code,  189S,    Section  498. 

Beld  that  the  Chief  Court  has  no  power   to  release  on  bail  a  con. 
victed  person  pending  an  appeal  to  the  Privy  Council. 
Application  for   the  release  of    petitioner    on   bail   pending    the 
decision   of  his  appeal   by    the   Privy  Council  ■ 

Grey,  for  petitioner. 

,  ,,       .„„-,  Clark,    C.   J.— The   appeal    of   certain  accused    from  their 

22nd  hay  1908.  '  ,,.      .    ■  \  ,      ...    „  •       "    ,,     ~  ... 

convictions  has  been  dismissed  by  this  Court.      Mr.  Grey  on  their 

behalf,  asserting  his  intention   of   appealing    to    His  Majesty  in 

Council,    has  asked  this  Court,    pending  that  decision,  to  suspend 

the  operation  of   their   sentences   and  release    them     on     bail. 

He   relies   upon  Section   4  9&,  Criminal    Procedure    Code.    In 

our  opinion   that   section  does  not  apply.     It  does   not  refer 
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to  a  cfue  where  the  Court  is  functus  officio,  bat  refers  to 
cases  where  the  Court  has  still  some  power  left  as  re« 
gards   the   sentence   of   the  accused. 

The  Criminal  Procedure  Code  does  not  provide  for  an 
appeal  to  the  Privy  Council,  and  does  not  provide  for  the 
release  of  accused  appealing  to  the  Privy  Council.  Mr. 
Grey  argues  that  the  words  "  direct  that  any  person  be 
"  admitted  to  bail  "  are  wide  enough  to  cover  the  case. 
We  agree  with  the  interpretation  of  the  word  "  any  "  in 
that   section   given    in    4   Bombay   Law  Reporter,  oj. 

Queen-Empress  v.  Subrahmania  Ayyar  Q),  favours  Mr. 
Grey's  argument.  But  in  that  case  the  accused  had  already 
obtained  from  the  Piivy  Council  special  leave  to  appeal. 
The  judgment  does  not  discuss  the  law  on  the  subject, 
and  as  the  Madras  High  Court,  under  its  charter,  has 
power  to  give  permission  to  appeal  to  the  Privy  Council, 
which  this  Court  has  not,  the  decision  may  have  been  based 
under  their  charter  ;  the  High  Couit  being  considered  not 
entirely  fundus  officio,  when  it  still  bad  power  to  permit 
an  appeal  to  the  Privy  Council. 

We  would  accept  the  argument  there  used  by  the 
Crown  Proauciitor  "that  Seofcuu"49d  could  not  be  construed 
"  without  reference  to  the  other  sections  of  the  Code,  tho 
"  principle  underlying  which  as  tb.it  only  the  Cjurt  to 
''  which  a:i  appeal  is  preferred  can  admit  to    bdil  " 

We    may    nonce     h.t   in   a    recent   Ceyjon    Case    re]   irte 
in  Locu   Nona   and  others  v.    The  King    (»),    the  Privy  Council 
referred  an   application     for    bail     either   to   the    Ceylon    Gov- 
ernment or  to  the  Supreme  Court. 

We  hold  that  we  have  no  power  te  release  the  accused 
on  bail  and  dismiss  the  petition. 


\!)L 
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No.  16. 

Before  Mr.  Justice  Chatterji,  CLE., 

CHHAJJU,— PETITIONER , 

Versus 

KING-EMPEROR,— RESPONDENT. 

Criminal  Revision  No.  919  of  1907. 
Penal  Code,  Section  423  -False  consideration  inn   sale   deed—Extitenie 

of  right  of  pre-emption  necessary. 

Held,  that  in  order  to  sustain  a  charge  under  Section  423,  Indian 
Penal  Code,  for  making  a  false  statement  in  a  sale  deed  as  to  the  consider- 
ation for  the  sale,  it  is  necessary  to  prove  the  existence  of  a  right  of 
pre-emption  in  respect  to  the  subject-matter  of  such  sale,  as  it  is  not 
an  offence  if  the  property  sold  is  not  subject  to  such  a  right. 

Case  reported  by  B.  E.  Bird,  Esquire,  Sessions  Judge,  Hoshiar- 
pur  Division  on  19th  July    1907. 

Sukhdial,  for  petitioner. 

The  facts  of  this  case  are  as  follows  : — 

One  Chhajju  was  vendee  of  some  house  property  situated  in  Bahadar- 
pur  which  was  sold  to  him  on  the  1st  December  1000  for  Rs.  200  There 
was  a  previous  agreement,  dated  25th  October  1906,  under  which  Rs.  75, 
earnest  money,  were  purported  to  have  been  paid.  Before  the  Sub-Registrar 
Chhajju  admittod  that  these  Rs.  75  were  fictitious  and  that  the  entry  of 
Rs.  200  in  place  of  Rs.  120  was  intended  to  defeat  pre-emptors. 

The  accused  on  conviction  by  Munshi  Mahbub  Bakhsh,  Tahsildar, 
exercising  the  powers  of  a  Magistrate  of  tho  2nd  class  in  the  Hoshiirpur 
district,  was  sentenced,  by  order,  dated  9th  April  1907,  under  Section  423 
of  the  Indian  Penal  Code,  to  pay  a  fine  of  Rs.  50  or  undergo  one  month's 
simple  imprisonment. 

The  conviction  and  sentence  were  uphold  by  the  District  Magistrate,  on 
appeal,  by  order,  dated  Hth  May  1907. 

The  proceedings  were  forwarded  for  revision  on  the  follow- 
ing grounds  :  — 

The  District  Magistrate  rejected  Chhajju's  appeal  holding  that  in 
order  to  convict  him  of  fraud  it  was  not  necessary  to  prove  that  the 
custom  of  pre-emption  prevailed  in  Garhi  Mohalla  of  Bahadarpur.  Bahadar- 
pur  is  a  town  with  a  Municipality  and  octroi  system.  None  of  the 
witnesses  for  the  prosecution  wore  able  to  show  that  the  custom  of 
pre-emption,  prevailed.  Indeed  a  long  list  of  uncontested  sales  was 
furnished  and  this  was  verified  by  the  Court's  witness  Thakur  Das. 
There  is,  however,  one  decided  pre-emption  case  from  the  Mohalla.  It 
went  on  appeal  to  the  Divisional  Judge  on  the  question  of  price  and 
was  rejected  by  him  under  Section  551,  Civil  Procedure  Code.    Following 
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Qokcd  Chandv.  Mohan  Lai  (')  it  would  seem  that  two  decided  cases 
of  pre-emption  in  a  mohalla  where  there  have  been  numerous  uncontested 
sales  is  insufficient  to  establish  the  custom  of  pre-emption.  Gmditta. 
Hal  v.  The  Emperor  of  India  {->,  was  an  appeal  from  a  conviction  under 
Section  423,  Indian  Penal  Code  The  Hon'ble  Judges  remanded  the 
case  to  see  whether  there  was  a  custom  of  pre-emption  in  the  place  where 
the  property  was  situated  and  also  if  there  were  pre-emptors  who  could 
be  defrauded  Both  these  points  were  found  in  the  affirmative,  nnd  the 
Chief  Court  in  deciding  the  appeal  held  that  for  an  action  to  be  fraudulent 
it  must  be  done  with  the  object  of  getting  an  unfair  advantage  and  that 
the  exaggeration  of  the  price  was  to  take  unfair  advantage  of  the 
pre-emptors.  The  District  Magistrate  has  held  that  the  remand  in  Gurdita 
Mai  v.  The  Empaor  of  India  <-)  was  simply  a  measure  of  precaution 
ami  that  the  case  did  not  turn  on  the  point  whether  there  were  pre- 
emptors  to  be  defrauded.  I  doubt  the  correctness  of  this  view.  In 
Crown  v.  Saudayar  p)  it  appears  that  there  were  pre-emptors  and  that 
was  a  reason  why  the  conviction  under  Section  423,  Indian  Penal  Code, 
was  good.  I  think  the  meaning  of  Gurditta  Mai's  case  is  that  there  can 
be  no  fraud  unless  a  custom  of  pre-emption  exists.  If  I  am  right,  then 
Chhajju's  conviction  under  Section  423,  Indian  Penal  Code,  is  illegal.  I 
therefore  forward  the  files  under  Section  438,  Criminal  Procedure  Code, 
with  the  recommendation  that  the  Hon'ble  Judges  may  set  aside  the  con- 
viction and  direct  the  refund  of  the  fine. 

The  judgment  of  the  Chief  Court  wis  delivered  by— 

Chatterji,  J.— I  agree  with  the  learned  Sessions  Judge's  20lk  August  1907. 
exposition  of  the  law.  If  there  is  no  right  of  pre-emption, 
there  can  be  no  deprivation  of  a  pre-ornptor  of  that  right 
which  may  be  a  wrongful  loss  to  him  or  wrongful  gain  to 
the  purchaser,  and  the  sime  remark  applies  to  the  word 
"  fraudulently  "  in  Section  423,  Indian  Penal  Code.  The  Dis- 
trict Magistrate's  view  that  the  intention  of  the  accused  alone 
is  material  is  erroneous,  for  it  ignores  the  correlation  of  the 
existence  of  the  right  with  intention  which  is  essential  to 
satisfy  the-  connotations  of  the  words  '  dishonestly  '  and 
1  fraudulently  '  and  to  constitute  the  offence. 

The  finding  of  the  Sessions  Judgo  that  the  right  of  pre- 
emption is  not  proved  to  exist  in  mohalla  Gurhi  of  Bahadarpur 
appears  to  be  correct  and  should  bo  accepted  for  purposes  of  this 
criminal  case. 

I  set  aside  the  conviction  and  direct  the  refund  of  the 
fine- 


Application  allowed. 
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No-  17.     ^ 

Before  Mr.  Justice  Chatterji,  O.I.E- 
JIWAN  SINGH,— PETITIONER, 
Versus 
KING-EMPEROR  OF  INDIA,— RESPONDENT. 
Criminal  Revision  No.  508  of  1908. 
Criminal  trespass— Entry  into  house  with  intent  to  knee   an  illicit    inter- 
course— Intent  to  annoy— Penal  Code,  Section  441. 

Held,  that  an  entry  in  the  complainant's  house  with  the  intention  of 
having  illicit  intercourse  with  his  sister  amounts  to  criminal  trespass 
within  the  meaning  of  Section  441  of  the  Indian  Penal  Code  inasmuch 
as  the  particular  object  could  not  be  obtained  except  by  causing  great  annoy- 
ance lo  the  owner  of  the  house. 

Case  reported  by   H.    P.    Tollinton,   Esquire,    Sessions  Judge, 

Lahore  Division,  on  27th  March  1908. 
The  facts  of  this  case  ore  as  follows  : — 

Accused  entered  the  haveli  in  which  Mussammat  Mehro,  a  widow, 
was  living  with  her  brothers.  He  was  noticed  going  inside  and  an 
outcry  of  "  thief,"  "  thief  "  was  raised  and  a  constable,  the  witness 
Abdulla,  came  up  and  arresled  him. 

The  accused  on  conviction  by  Sirdar  Jiwan  Singh,  Honorary  Magis- 
trate, exercising  the  powers  of  a  Magistrate  of  the  2nd  class  in  the  Lahore 
District,  was  sentenced,  by  order,  dated  30th  January  1908,  under  Section 
44*  of  the  Indian  Penal  Code,  to  one  month's  rigorous  imprisonment  includ- 
ing one  week's  solitary  confinement. 

The  proceedings  were  forwarded  for  revisiou  ou  the  follow- 
ing grounds  : — 

I  do  not  think  the  conviction  should  stand.  Petitioner  says  that  he 
has  an  intrigue  with  the  widow  and  there  is  evidence  to  show  that 
he  has.  The  widow  states  that  petitioner's  intention  was  not  theft  but 
sexual  intercourse.  Even  this  statement  on  her  part  tends  to  show  that 
there  was  intimacy  between  her  and  petitioner.  The  fact  that  she  was 
so  well  acquainted  with  petitioner's  intentions  argues  previous  familiarity, 
and  I  consider  it  more  than  probable  that  pctitoner  went  to  the  haveli 
by    invitation,    or    at    any    rate    knowing    that      his    attentions    were 


Under  the  circumstances  he  did  not  go  to  intimidate,  insult,  or 
annoy,  and  the  offence  of  house  trespass  was  not  committed.  Under 
the  circumstances  I  forward  the  file  to  the  Chief  Court  with  the 
recommendation  that  the  conviction  and  sontenco  be  set  aside. 

The  judgment  of  the  Chief  Court  was  dolivcreo.  oy— 

l&th  June  1908.  Chatterji,  J.— I  am   unable  to    agree    with  the  learned 

Sessions   Judge   that  the  accused's  entry  into  the  complainant's 
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house  with  the  object  of  having  sexual  intercourse  with  Mussam- 
mat  Mehro,  does  not  amount  to  criminal  trespass.  The  house 
was  not  Mnssammat  Mehro's,  but  her  brother's,  and  the  illicit. 
intercourse  was  bound  to  cause  great  annoyance  to  the  brothers. 
Accordingto  Ram  Saran  v.  King-Emperor  0,  eecondarv  intention 
is  sufficient,  and  a  man  may  well  be  said  to  intend  the  inevitable 
consequences  of  his  acts — Emperor  v.  Lakshmin  Raghunath  (-)• 
Besides,  Mnssammat  Mehro  denies  the  intrigue,  and  the  First 
Court  has  not  found  it  to  have  existed,  and  the  view  of  the 
learned  Judge  in  regaul  to  its  existence  is  not  well  supported.  I, 
therefore,  decline  to  interfere  with  the  conviction. 

As  regards  the  sentence,  the  accused  has  been  let  out  on 
bail  and  has  undergone  the  whole  of  it  except  seven  days. 
There  is  no  necessity  to  send  back  the  accused  to  jail 
for    that  term.     I  therefore,     cancel     the     remainder     of      the 


The  accused  h  discharged  from  hi  s  bail. 


No- 18- 

Before  Mr.  Justice  Chatterji,  CLE. 

HAZURI    MAL.-PETIT10NER, 

Versus 

KING-EMPEROR,— RESPONDENT. 

Criminal  Revision  No.  917  of  1907. 

Punjab  Municipal  Act,  1891,  Sections  128,   169-Notice  requiiing  ouner 

emove  ruinous  shed  without  option    to  repair-ftTon-Compliance   of  illegal 


Beld  that  a  notice  issued  by  a  Municipal  Committee  under  Section  128 
of  the  Punjab  Municipal  Act,  1801,  requiring  removal  of  a  ruinous  shed 
without  option  of  repairing  the  same  is  defective,  and  non-compliance  there- 
with is  consequently  not  an  offence  under  Section  109  of  the  Act. 

Case  reported  by  G.  L.  Dundas,  Esquire,  Sessions  Judge, 
Amballa  Division  on 

Sohan  Lai,  for  petitioner. 

The  facts  of  this  case  nre'as'follows  :  — 

Accused  was  given  a  notice  under  Section  128  of  the  Municipal  Act  by  the 
Municipal  Committee  to  demolish  a  wooden  structure  within  three  days.  The 
structure  was  reported  ruinous  by  the  Health  Officer.  But  the  notice  was  not 
complied  with. 


(')12P.  K.,1906,  Cr. 
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The  accused,  on  conviction  by  A.  Campbelh,  Esquire,  exercising  the 
powors  of  a  Magistrate  of  the  1st  class  in  tho  Simla  district,  was  sentenced, 
by  order,  dated  Gth  February  1907,  under  Section  169  of  the  Municipal  Act, 
to  pay  a  fine  of  Rs.  50. 

Tbe  proceeding?  were  forwarded  for  revision  on  the  follow- 
ing grounds  :  — 

Ilazuri  Mai  of  Simla  has  been  convicted  under  Section  169  of  the 
Municipal  Act  for  failure  to  comply  with  a  notice  under  Sections  92, 128 
of  the  Act  directing  him  to  remove  a  ruinous  little  shed  of  his  in 
Simla. 

The  case  has  been  tried  as  though  the  notice  was  exclusively  under 
Section  128  and  indeed  there  is  no  evidence  of  any  circumstances  that 
would  bring  Section  92  (4)  into  operation  beyond  a  suspicion  that  the  shed 
is  an  encroachment  on  Municipal  land. 

The  notice  merely  remarks  that  the  shed  is  in  a  ruinous  condition  and 
directs  its  removal  within  three  days. 

This  is  illegal,  Petman  v.  King-Emperor  ('). 

The  person  to  whom  a  notice  is  sent  under  Section  128  is  entitled 
to  the  option  to  repair,  but  apparently  this  would  not  have  suited 
the  committee,  who  wished  to  be  rid  of  an  unsightly  excrescence. 

Of  the  ruinous  condition  I  have  no  doubt,  but  I  think  that  the 
Magistrate  rightly  excluded  evidence  in  rebuttal  of  this  allegation. 

However,  as  the  notice  was  not  framed  in  accordance  with  law  and 
the  omission  was  perhaps  the  most  important  part,  it  would  appear 
that  the  conviction  should  be  set  aside  and   the  fine  refunded. 

Case  reported  accordingly. 

The  judgment  of  the  Chief  Court  was  delivered  by— 

Chatterji,  J. — In  this  case  notice  was  served  on  the 
20th  August  1907.  PreBident  of  the  Committee  on  16th  August,  and  Mr.  Goulds- 
bury  for  petitioner  applied  for  copies  of  the  proceedings  too 
late  yesterday,  and  could  not  get  them.  The  paper?,  however, 
are  very  few,  and  he  could  have  inspected  the  record  to-day 
if  he  had  wished  to  do  so.  I  have  little  work  before  me  and 
the  case  seems  a  very  petty  one,  which  it  would  be  a  pity 
to  put  off  indefinitely.  I,  therefore,  rejected  the  application.  Mr. 
Qouldsbury  did  not  appear,  and  after  hearing  counsel  for  the 
petitioner  I  proceed  to  judgment. 

I  think  the  notice  is  defective  and  therefore  illegal.  The 
petitioner  ought  to  have  been  allowed  under  Section  128  of 
the  Punjab  Municipal  Act,  1891,  the  option  to  repair  the 
shed,  but  was  not,  and  was  peremptorily  told  to  remove  it. 
The  case  seems    to  be  covered  by  Petman  v.  King-Emperor   (1), 


(l)  23  P...K.,  1905,  Cr, 
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Section  92  has  been  improperly  combined  with  Section  128 
in  the  notice.  For  these  and  for  other  reasons  given  by 
tbe  learned  Sessions  Jndge,  I  set  aside  the  conviction  and 
direct  the  refund  of  the  fino  without  prejudice  of  course  to 
any  further  lawful  action  against  the  petitioner  which  the 
Committee  may  be  advised  to  take  in  respect  of  the 
structure. 

Application  allowed- 
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No-  19- 

Before  Itlr.  Justice  Chatter}!,  CLE. 

HIRA  LAL-PETITIONER, 

Versus 

KING  -EMPEROR —RESPONDENT. 

Criminal  Revision  No.  903  of  1906. 

.   Deficiency  of  Government   monies  in.  the  hands  of  a  Shroff  of  a    Battery— 
Criminal  breach  of  trust-Penal  Code,  Section  406. 

mid,  that  the  position  of  a  Shroff  of  a  Battery  with  reference  to  the 
custody  of  the  Government  monies  entrusted  to  hiru  being  that  of  a  cashier 
hiB  failure  to  produce  the  entire  amount  of  the  balance  of  cash  entrusted  to 
him  amounts  to  criminal  breach  of  trust. 

Petition  for  revision   of  the   order   of  H.    Scott  Smith,   Esquire, 
Sessions  Judge,  Rawalpindi,  dated  2nd  July   1906. 

Beechey,  for  petitioner. 

Assistant  Legal  Remembrancer,  for   respondent. 

Th»  judgment  of  the  learned  Judge  was  as  follows  : — 

Chattirji,   J.— The     accused     was    the   Shroff  of  No.    8  17th  April  1907. 
Mountain     Battery      and     has     been    convicted  of    breach   of 
trust  in     respect  of   Rs.    1,480-12-8   which  should   have   been 
with  him  on  14th    April  1905    but  were  deficient.     The   figures 
given  by  tbe  Sessions  Judge  are   these  :— 

Rs.     a.     p. 
Balance  on  account  of  these  funds  on  14th 
April    1905  shown    by   his  books  to  be 

with  him 4,476  14  11 

Amount  actually  found  in  his  chest         ...    2,996     2     3 


Deficiency     1,480  12     8 
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There  is  no  direct  evidence  as  to  what  were  Govern- 
ment funds  and  what  were  not,  but  the  figures  seem  not 
to  have  been  disputed  anywhere  and  aie  not  challenged 
before  roe-  In  P.  1,  the  security  deed  which  accused  executed 
in  favour  of  the  Officer  Commanding  No.  8  Mountain  Buttery 
on  3rd  August  1900  mention  is  made  of  "  Government  funds 
that  may  be  entrusted  to  his  charge  as  shown  by  the  oash 
account  and  the  Shroff's  Pass-book  of  No.  8  Mountain 
Battery,"  and  specimens  of  the  cash  accounts  have  been 
filed  to  show  the  nature  of  these  funds  and  a  statement 
showing  the  balance  dne  and  the  amount  actually  in  hand 
on  14th  April  1905.  There  is  no  question  of  the  correctness 
of  the  items  of  these  cash  accounts  and  the  funds  constituting 
Government  money  are  thus  sufficiently  indicated.  I  should 
nevertheless  have  expected  a  clearer  statement  of  what  these 
funds  were  and  what  funds  were  not  Government  money 
which  were  also  in  accused's  hands,  in  the  judgment  of  the 
first  Court,  the  want  of  which  has  oaused  me  considerable 
loss  of   time. 

The  facts  of  the  case  are  given  in  the  judgment  of  the 
lower  Courts  and  do  not  require  recapitulation.  Accused  went 
away  on  short  leave  on  14th  April  and  did  not  return  and 
was  ultimately  arrested  at  Rawalpindi  in  December  1905. 
A  charge  was  framed  as  to  a  deficiency  subsequent  to  the 
date  of  accused's  departure,  bub  the  conviotion  on  this  head 
has   been   set   aside   by   the   Sessions   Judge. 

The  questions  for  consideration  are  (I)  whether  the  accused 
held  the  position  of  trustee  with  reference  to  the  GovernmeDt 
monies  above  spoken  of,  and  (2)  whether  his  failure  to 
produce  cash  for  the  entire  balance  due  amounted,  under  the 
ciroumstances    disclosed,   to   breach   of   trust. 

The  general  position  of  the  accused  was  that  of  a  banker. 
He  was  placed  in  charge  of  Government  monies  and  certain 
others  and  was  allowed  to  have  monetary  dealings  with  the 
officers  and  men  of  the  Battery  and,  when  his  loans  to 
officers  were  advanoed  with  the  commanding  officer's  sanction, 
was  granted  certain  facilities  for  recovering  them,  it's.,  by 
deductions  from  their  pay.  The  money  other  than  what  is 
called  Government  money  was  admittedly  at  the  disposal  of 
the  aocused  to  be  used  as  he  thought  fit  subject  of  oourse 
to  the  civil  liability  to  make  it  good  when  he  was  called 
upon  to  do  so.  The  profits  and  advantages  derivable  in  thi* 
way    might   be   a    good    consideration    for  the  accused    taking- 
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upon  himself  the  duty  to  keep  custody  of  and  to  aooount 
for  the  receipts  and  disbursements  pertaining  to  the  Government 
funds  without  having  any  power  of  disposition  over  them 
or  of  using  them  in  his  basinet's  as  banker.  I,  therefore, 
do  not  think  it  is  necessary  that  he  should  have  reoeived 
any  pay  or  allowance  for  keeping  charge  of  them  in  order 
to   constitute  him  a   servant  or    trustee. 

It  is  settled  law  that  the  relation  between  banker  and 
customer  is  simply  that  of  debtor  and  creditor.  But  it  is 
possible  for  a  banker  to  be  a  trustee  also,  and  as  this  is 
a  case  of  keeping  cash,  the  indications  that  the  accused 
held   the   latter   position    ought  to  be  very  clear. 

The  aocueed  has  been  convicted  under  Section  409, 
Iudian  Penal  Code,  but  it  is  not  stated  by  either  of  the 
lower  Conrts  on  what  ground.  1  do  not  think  that  the 
accused  can  be  treated  as  a  public  or  a  Government  servant. 
The  Government  do  not  recognize  the  employment  of  a  Shroff, 
but  the  Officer  Commanding  is  permitted  to  keep  one  on 
his  own  responsibility.  The  person  responsible  to  Government 
is  the  Commanding  Officer  himself,  and  I  do  not  apprehend 
that  there  was  any  privity  between  the  accussed  and  the 
Government.  I  conoeive  then  that  the  conviction  is  based 
on  accused  having  held  the  position  of  banker  to  the  Officer 
Commanding.  But  it  is  more  difficult  to  make  out  a  case 
of  breach  of  trust  in  respect  of  cash  paid  into  a  banker's 
hands  than  in  respect  of  other  property.  A  contract  of  a 
special  nature  to  keep  a  certain  fund  intact  and  not  to 
mil  it  with  the  other  cash  he  holds  in  his  hands  for  his 
business,  must  I  think  be  established  before  he  can  be  held 
to  be  a  trustee  of  that  fund.  I  am  doubtful  whether  a 
mere  contract  that  he  ehould  always  be  ready  to  show  that 
he  has  in  hand  a  nam  equal  to  the  balance  of  Government 
monies  in  hi§  hands  would  suffice.  For  the  essence  of  mis- 
appropriation of  property  is  that  the  property  itself 
should  not  be  at  the  disposal  of  the  accused  person  according 
to  his  wish.  Nor  would  the  fact  that  the  Officer  Commanding 
is  a  trustee  of  the  Government  mouieB  constitute  the  acoused 
a  trustee  also  when  the  monies  are  paid  over  to  him.  Trust 
money  paid  into  a  bank  by  a  trustee  does  not  ipso  facto 
constitute  the   bank    trustees  of  it. 

Mr.  Petman  pointed  out  that  certain  facta  on  the  record 
had  been  overlooked  by  the  lower  Courts  and  wished  to 
put    them    before   me.     The  most   important   of   them   ii  that 


CRIMINAL  JDDGMENTS-No.  19.  [  Rboord, 


the    accused     is   called   casbier  in  the   agreement  PI,  and  in 
the   body   of   the   agreement   it   is   recited   that   he  holds  that 
office   and   that  the   deed   is   written   in   consideration   of    the 
appointment  as  stated  above  "  and     for   dae   execution   of    his 
office     *     *     *     he  pledges  and  mortgages  his    whole    stock    in 
trade     •     •     *  -"     The  preamble  of    the  agreement  also  speaks 
of  "Government   money  entrusted  to   his  charge   as   shown  by 
the     cash    account   Shroff's    pass-book   *     •.        In    neither  of 
the   Courts   below    has   any   reference  been  made  to  these  facts, 
and    I     apprehend     that    if     the    accused    is    treated    as   the 
Commanding     Officer's     Cashier,     his    case    would   fall    under 
Section   408,    Indian    Penal   Code,   for    with  reference     to  the 
attitude     of    Government     with    respect   to    such    cash.ers,   he 
would    not   be  a  public  servant.     The  word  banker  i.  assorted 
with    the    word   cashier,  but    I    think   it   does   not    make   any 
material   difference   to   Mr.   Petman's  argument,   and    the  only 
question    is     whether     I   should   allow    that  argument    to   be 
used.     After    much     consideration     I     think    I    should      Ih. 
agreement   is  admitted  and  largely  enters  into  the  oons.derat.on 
of  the  case   and  I   think   it   would   be    pedantry   to   refuse   to 
read  those    words   of   the   agreement   and   to  give    them  their 
proper     effect     in     disposing    of     this  application.     It   would 
also   involve   much   useless  waste   of   time   if    I  were   to  order 
a     fresh     trial   under  Section   408  at  this  stage.     The     facts 
are     patent    and     not    disputed   and   it  is   only    necessary   to 
apply   the    law     to  them.     I   decide    therefore   to    admit   the 
argument. 

Major  Parker,  the  Officer  Commanding  the  Battery,  says 
that  the  accused  always  clearly  understood  that  he  was  not 
to  deal  with  Government  monies  as  his  own,  and  that  on 
checking  his  balances  and  finding  them  deficient  on  previous 
occasions,  he  had  warned  or  fined  him.  On  one  occasion 
accused  borrowed  Rs.  1,000  from  another  hanker  for  a  day 
or  so  and  it  was  evidently  in  order  to  show  the  full 
balance  at  the  time  of  inspection.  Accused's  own  witnesses, 
though  they  say  the  Shroff  has  full  control  over  these 
monies  when  they  are  put  in  his  charge,  generally  admit 
that  he  is  bound  to  show  that  he  has  the  balance  in  hand 
whenever  he  is  called  upon  to  produce  it.  On  the  other 
hand  Captain  Wilkinson,  who  was  in  command  during  Major 
Parker's  absence  on  leave  and  at  the  time  the  accused  is 
said  to  have  left  the  Battery,  says  he  does  not  know  whether 
the   Shroff  is   bound   not   to   touch  the  money. 
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That  the  accused  was  fined  and  submitted  to  fine  does 
not  go  far  to  p.oye  the  criminality  of  his  act,  as  it  may 
be  that  he  did  not  w.sh  to  displease  the  Commanding 
Officer  and  give  up  his  connection  .s  banker  of  the  Battery. 
The  Magistrate  has  commented  on  his  weakness  in  lending 
a  large  sum  to  that  officer  without  interest,  It  also  appears 
that  loans  to  other  officers  also  bear  no  interest,  so  the 
weakness  of  mind  of  the  accused  and  his  submissiveness  are 
no  criteria  of  the  criminality  of  the  act  under  consideration. 

The  case  is  not  free  from  difficulty  but  sitting  as  a 
Court  of  revision  I  do  not  think  I  can  interfere  with  the 
findings  of  the  Lower  Courts  on  facts  except  on  clear  grounds. 
If  the  case  had  rested  on  the  accused  being  merely  the 
banker  of  the  Commanding  Officers,  I  should  be  inclined  to 
hold  tUt  the  evidence  does  not  prove  the  very  exceptional 
circumstances  under  which  alone  his  use  of  the  mon.es  in 
his  hands  can  be  said  to  amount  to  breach  of  trust.  But 
if  he  is  a  cashier  and  holds  the  Government  money  as  such 
as  the  agreement  appears  to  show,  the  evidence  relied  on 
in  the  Lower  Court  seems  to  b«  sufficient  to  prove  the  trust 
and  I  can  find  no  "cogent  ground  for  revision.  I  have  already 
said  that  though  the  Lower  Courts  have  not  laid  any  stress 
on  this  position  which  he  is  said  to  have  held  with  reference 
to  the  custody  of  the  Government  monies,  I  see  no  reason 
not  to  notice  an  obvious  inference  arising  from  the  terms  of 
the  agreement,  P.  I,  the  security  deed  given  by  the  accused 
for  being  allowed  to  ct  as  banker  and  cashier,  wh.ch  is 
pressed  on  my  attention  in  support  of  the  findings  of  the 
Lower  Courts.  On  that  inference  coupled  with  Major  Parkers 
evidence  and  the  accused's  disappea.ance  and  failure  to  join 
his  business,  the  finding  as  to  his  guilt  is  sufficiently  supported. 

There  is  no  dispute  as  to  the  actual  amount  of  the 
deficiency.  So  that  technically  the  conviction  for  breach  of 
trust  is  right,  though  Section  408,  Indian  Penal  Code,  may 
possibly  be  more  appropriate.  At  all  events  Section  406  „ 
undoubtedly  appl.cable.  There  is  no  need,  however,  to  alter 
the  charge  The  deficiency  has  been  made  good  from  the 
other  assets   of  the   accused. 

As  regards  the  sentence  I  consider  that  a  merely  nominal 
punishment  should  be  sufficient  in  the  peculiar  circumstances 
of  this  case.  The  Commanding  Officer  and  the  other  Officers 
were  largely  indebted  to  the  accused  and  there  may  well 
TV     LI  a   confusion    of  thought  in   the  mind  of  the  accused 
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as  to  his  duty  in  respect  of  the  fund.  On  the  findings  his 
act  savours  of  criminality  according  to  law,  hnt  the  criminality 
does  not  call  for  any  substantial  pnnislment.  I  think  v.  hat 
he  has  actually  undergone  is  sufficient  to  vindicate  the  law, 
and  to  make  the  position  of  Shroffs  in  accused's  position 
clear. 

The  whole  difficulty  in  the  esse  is  doe  to  the  imperfect 
character  and  inartistic  language  of  the  Security  bond,  P.  1, 
which  deals  simply  with  the  civil  liability  of  the  accused, 
but  does  not  define  his  dnties  in  respect  of  the  Government 
monies  entrusted  to  his  charge,  and  thus  lends  colour  to 
the  argument  that  his  liability  was  purely  of  a  civil  nature 
and  nothing  more.  This  difficulty  has  been  enhanced  in  the 
present  instance  by  the  Magistrate  not  having  clearly  stated 
in  his  judgment  what  are  the  Government  funds  placed  in 
his  custody  and  the  method  of  operating  on  those  accounts. 
Possibly  the  Magistrate  was  well  acquainted  with  these  details, 
but  the  same  knowledge  cannot  be  expected  of  other  Courts. 
They  ought  to  be  clearly  set  fortb  in  the  judgment  as  well  as 
in    the   evidence. 

I  uphold  the  conviction,  but  accept  the  application  so 
far  as  to  remit  the  rest  of  the  accused's  sentence  and  dis- 
charge him  from  his  bail. 

Conviction  upheld. 

No-  20 

Before  Mr.  Justice  Kensington  and  Mr.  Justice  Rattigan. 

KING-E  WFEROR,— APPELLANT 

Versus 

UDMI,— RESPONDENT. 

Criminal  Appeal  No.   416  of    1908. 

Criminal  Tribes  Act,  1871,  Rule  1  as  amended  by  Notification  No.  249, 
dated   12th  August   1907—  Registered  persons  not    tobe  absent  without  per- 

Held  that  Rule  7  of  the  rules  framed  under  the  provisions  of  Section  18 
of  the  Criminal  Tribes  Act,  1871,  and  as  amended  by  Notification  No.  249, 
dated  12th  August  1907.  is  valid  and  intra  vires,  and  a  registered  person  is 
consequently  liable  to  conviction  if  he  absents  himself  without  permission 
from  the  village  in  which  he  resides. 

Appeal  from  the  order  of    S.    Clifford,    Esquire,    Additional 
Session*  Judge,    Delhi  Division,  dated  1th    May    1908. 
Broxdwiy,  A^sntait  L:>gtl  Rsmambrancer,   for  appellant. 


Appellate  Side. 
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The  judgment  of  the  Court  was  delivered    by 

Rattiqan,  J. — The  accused  is  a  member  of  the  Sansi  tribe  §th  Sejptr.  1908. 
which  has  been  registered  as  a  "  criminal  tribe  "  under  the 
provisions  of  Act  XXVII  of  1871.  Early  in  1907  he  appears 
to  have  left  his  village  in  contravention  of  Rule  7  of  the  rules 
made  by  the  Local  Government  under  Section  18  of  that  Act, 
and  for  this  offence  he  was,  after  due  trial,  sentenced  to  a  term 
of  imprisonment  which  expired  on  the  2nd  July  1907.  On 
release  from  prison  the  accused  did  not  return  to  his  village, 
and  on  the  18th  March  last  he  was  arrested  waudering  about 
in  the  neighbourhood  of   another    village. 

At  the  time  when  the  Reused  was  released  from  jail,  Rule  7 
of  the  said  rules  ran  as    follows  : — 

"  No  registered  person  shall  leave  the  boundaries  of  the  town 
"  or  village  of  which  he  is  a  resident  without  having  obtained 
"  a  pass  in  manner  hereinafter  provided." 

Obviously  under  the  rule,  as  it  stood  on  the  2nd  July  1907, 
there  was  no  obligation  on  the  part  of  the  accused  to  return  to 
bis  village  after  he  had  come  out  of  prison.  He  bad  committed 
the  offence  of  leaving.his  village  without  permission,  and  he  had 
by  undergoing  the  term  of  imprisonment  imposed  on  him,  purged 
himself  of  this  offence.  Subsequently  on  the  12th  Augu4  1907, 
Rule  7  Was  aineuded  by  the  addition  of  the  words  "  or  be  absent 
from  "  after  the  words  "  shall  leave,  "  this  amendment  being 
effected  by  Punjab  Government  Notification  No.  249  bearing 
the  date  afore:-aid.  Clearly,  then,  the  accused  bad  committed  no 
offence  up  to  that  date,  and  there  is  nothing  to  show  that  the 
accuse!  had  any  knowledge  of  this  amendmeut  of  the   rule. 

On  the  18th  March  1908,  however,  he  was  arrested  and 
charged  with  an  infringement  of  the  rule  as  amended,  and  on 
conviction  he  was  sentenced  by  the  Magistrate,  1st  class,  to  one 
year's  rigorous  imprisonmert  under  Section  19  of  the  Act,  as 
amended  by  Act  II  of  ;897.  He  appealed  to  the  Sessions  Court, 
and  the  learned  Additional  Judge  of  that  Court  acquitted  him  on 
the  ground  that  the  amendment  of  Rule  7  was  ultra  vires,  inas- 
much as  clause  (5)  of  Section  18  of  the  Act  provides  merely 
"for  rules  as  to  the  conditions  under  which  a  member  of  a 
"  criminal  tribe  may  leave  the  village."  From  this  order  of 
acquittal  the  Local  Government  has  preferred  an  appeal,  but 
we  understand  that  the  object  of  the  appeal  is  to  obtain  from 
this  Court  an  authoritative  decision  as  to  the  validity  or  other- 
wise of  the  amended  rule,  and  that  the  prosecution  do  not  press 
for  the  punishment  of  the  respondent. 
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In  our  opinion  the  view  of  the  learned   Additional    Sessions 
Judge    is    erroneous.     Rule  7  of    the    rules    was    framed    not 
under     clause    (5)     of    Section   18  of     the   Act,      but,    as  the 
heading  to  the   rule  shows,  under  clause  (4)  of  that  section,    and 
this  latter    clause      provides      that     the     rules     made     there- 
under   may      prescribe     "the    limits      within    which     persons 
«  whose   names   are   on   the  register   shall  reside.  "     In  virtue 
of  this  provision  it  is  competent    to   the   Local    Government   to 
frame   a   rule  to   the   effect  that  a  registered   person   shall    not 
leave  or  be  absent  from  the  village  in  which  he  resides,   for   this 
i8  equivalent  to  directing  that  he  shall  reside  within  the   bound- 
aries of  that  village.     The  learned  Sessions  Judge  has,  we  think, 
overlooked  the  fact  that  the  rule    in    question  was    made    under 
clause  (4)  and  not  under  clause    (5)   of   Section  18   of   the  Act. 
Under  clause  (4),  the  rule,  as  amended,  was  perfectly    valid   and 
intra  vires.     But  while  we  hold  that  the  learned    Judge    was   in 
error  as  to  the  legal  aspect  of  the  question   before  us,  we  do    not 
think   that  the   circumstances  of   the  caserequireustosetas.de 
his    order     of    acquittal,    especially    in  view  of  the  very  serious 
consequences  that  would  ensua     if  we     upheld     the    conviction 
of  the  accused  ;  Section  19  of  the  Act,  as  amended,  entailing  very 
heavy  punishment  to  a  person  who  is    twice  convicted     of     an 
offence  against  the  rules,  and  st.ll   heavier    punishment    to   one 
who    is  convicted    of   such  offence   for    the     thud   time.     The 
amendment  of  the  rule  took  place  at  a  time  when  the    accused 
was  wandering  about,   and    between    the    time    that     elapsed 
from  the  date  of  his  release  from  jail  and  the  date  when    the 
amendment  was  made,  he  had   committed  no  offence    by     omit- 
ting to  return  to  his  village.     We  have  no  doubt  that   he   was 
unaware  of  this  amendment  of  the  law  and  that  he     acted     in 
entire  ignorance  of  the  fact  that  he  was  guilty  of    an     offence 
in  not  returning  to  his    village    immediately    after    the    12th 
August  1907.     Ignorantia    legis  nun  excusat,  but   on    an  appeal 
of  this  kind  we  do  not  think  that  we  are  constrained  to    inter- 
fere   with     an     order     of    acquittal     which,       though     legally 
erroneous,  is  on  the  facts  not  open  to  objection.     While,    there- 
fore,   expressing  our    views    upon  the  legal  question  involved, 
we   do    not    consider   that  we  are  required  to  interfere,   on  the 
facts,  with  the  order  of  the  Additional    Sessions  Judge,  and    we 
therefore  reject  this  appeal- 


Appeal  dismissed. 
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No.  21. 

Before  Mr.  Justice  Rattigan. 
QOPAL  SINGH  AND  ANOTHER,— PETITIONERS, 

Versus  Revision  Side. 

KING-EMPEROR— RESPONDENT. 
Criminal  Revision  No.  902  of  1908. 

Security  for  keeping  the  peace  on  conviction— Pouer  of  Appellate  Court 
to  demand  security  when  original  conviction  not  by  one  of  the  Courts  specified 
insul-section  (1)  to  Section  106,  Criminal  Procedure  Code,  1898. 

Held,  that  an  Appellate  Court  cannot  exercise  the  power  given  by 
sub-section  (3)  to  Section  106,  Criminal  Procedure  Code,  1898,  where  the 
original  conviction  has  not  been  by  a  Court  of  the  description  specified  in 
sub-section  (1). 

Petition  for  revision  of  the  order  of  J.  F.  Connolly,  Esquire,  District 
Magistrate,  Sialliot,  dated  15th  June  1908. 
Devi  Dial,  for  petitioners. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

Rattigan,  J. — The  conviction  in  this  case  was  by  a  Magis-  2nd  Septr.  1908. 
trate  of  the  second'  class  and  consequently  it  was  not  open  to 
the  District  Magistrate  on  appeal  to  exercise  the  power  given 
by  Section  106  (3)  of  the  Criminal  Procedure  Code  (see  Emperor 
v.  Momin  Malita  C1),  Muthiah  Ghetti  v.  Emperor  (2),  and  Param- 
asiva  Pillai  v.  Emperor  (8).  I  therefore  set  aside  so  much 
of  the  District  Magistrate's  order  as  directed  the  accused  persons 
to  execute  bonds  to  keep  the  peace  for  three  years.  In  all 
other  respects  the  convictions  and  sentences  are  maintained. 

Application  dismissed. 


No.  22- 

Befors  Mr.  Justice  Kensington  and   Mr.   Justice  Rattigan. 

KING-EMPEROR— APPELLANT, 

Versus 

MUHAMMADA  AND  OTHERS,— RESPONDENTS. 

Criminal  Appeal  No.  295  of  1908. 
Public  servant—  Convict  warder — Penal  Code,  Section  21. 
Held  that  convict  warders  and  overseers  are  public  servants  within  the 
meaning  of  Section  21  of  the  Indian  Penal  Code. 


Appbllatk  Side, 
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Appeal  from  the  order  of  Major  B.  0.  Roe,  Additional  Sessions  Judge, 
Lahore,  dated  1th  March  1908. 

Government  Advocate,  for  appellant. 

The  judgment  of  the  Court  was  delivered  by 
bth  Auguit  1908.  Rattigan,  J. — This   is  an  appeal  by  the   Local    Government 

from  the  order  of  Major  B.  0.  Rop,  Additional  Sessions  Judge, 
Lahore,  acquitting  the  respondents  of  the  offences  under 
Section  223,  Indian  Penal  Code,  with  which  they  had  been 
charged  and  of  which  they  had  been  convicted  by  the  Magis- 
trate, 1st  class. 

The  respondents  were  at  the  time  of  the  alleged  offence 
admittedly  convicts,  and  according  to  the  prosecution,  convict 
overseers  whose  duty  it  was  to  watch  over  other  prisoners. 
The  learned  Additional  Sessions  Judge,  without  discussing  the 
merits  of  the  appeals  filed  by  the  present  respondents,  acquitted 
them  on  the  preliminary  ground  that  a  convict  overseer  is 
"  after  all,  in  the  eye  of  the  law,  himself  only  a  prisoner," 
and  as  such,  cannot  be  said  to  be  "  a  public  servant  "  within 
the  meaning  of  Section  21  of  the  Indian  Penal  Code.  The 
present  respondents  contended  in  their  grounds  Of  appeal  filed 
in  the  Sessions  Court  that  they  were  not,  in  point  of  fact  legally 
bound  to  keep  any  one  in  confinement,  inasmuch  as  they  were 
not  convict  warders  or  overseers.  The  Additional  Sessions  Judge 
did  not  discuss  this  question.  He  held  that  even  upon  the 
assumption  that  they  were  convict  overseers,  they  were  not 
"  public  servants  "  within  the  meaning  of  Section  228,  Indian 
Penal  Code.  In  so  holding,  the  learned  Judge  obviously  over- 
looked the  provisions  of  Section  23  of  the  Prisons  Act,  1894,  and 
also  a  ruling  of  the  Calcutta  High  Court  reported  in  Queen  v. 
Kalla  Ohand  Mistree  (L). 

As  we  have  remarked  above,  the  present  respondents  dis- 
pute the  allegation  that  they  were  prison  officers  whose  duty 
it  is  to  see  that  prisoners  do  not  escape,  and  upon  this  point  we 
give  no  opinion.  It' will  have  to  be  decided  by  the  Sessions 
Judge.  But  we  have  no  hesitation  in  holding  that  the  order 
of  acquittal  bised  on  the  ground  that  convict  warders  and 
overseers  are  not  "  public  servants  "  is  clearly  erroneous. 

We  accordingly  accept  the  appeal  and  set  aside  the  order 
of  the  Additional  Sessions  Judge,  dated  7th  March  1908. 

Note. — The  rest  of  the  judgment  is  not  material  for  the  purposes  of 
this  report. 

(.')  7  W.  B.  09,  Cr. 
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No.  23. 
Before  Mr.  Justice   Ealligan. 
CH  ARNUN  —  l-ETITI  ON  ER, 
Versus 
KING-EMPEROR  OP  INDH,— RESPONDENT. 
Criminal  Revision  No.  812  of  1908. 
Criminal  Tribes  Act,  1871,    SeeHvn  18,   Rule   13—  Roll-calls— Who   way 
order  roll-calls. 

Held  -with  regard  to  Rule  13  of  the  Rules  made  under  Section  18  (7)  of 
the  Criminal  Tribes  Act.  1871,  that  the  power  of  ordering  roll-calls  of  regis- 
tered persons  is  limited  to  the  Magistrate  of  a  district  and,  if  authoiized 
by  such  Magistrate,  to  the  Superintendent  of  Police,  and  that  the  latter  officer, 
•when  so  authorised,  cannot  delegate  his  powers  in  that  behalf  to  his 
subordinates. 

Petition  for  revision  of  the  order  of  M.   L.  Waring,  Esquire, 

Sessions  Judge,  Jullundur  Division,  dated  28th  April  1908. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Ratttgan,  J. — This    order    will   govern  Criminal  Revisions    23rd  July  1908. 
Nos.  809,810  and  811. 

The  four  petitioners  are  Sansis  and  residents  of  mauzn 
Jabhowal  in  the  Jallundar  District.  They  have  been  convicted, 
under  Section  19  of  Act  XXVII  of  1871  (as  amended),  of  a 
breach,  of  Rule  13  of  the  rules  made  by  the  Local  Government 
under  Section  18  of  the   Act. 

Rule  13  is  to  the   following    effect  :— 

"  The  Magistrate  of  the  district,  or,  if  authorized  by  the 
"  Magistrate  of  the  district  in  that  behalf,  the  District  Superin- 
"  tendent  of  Police,  may  order  a  roll-call  of  registered  persons 
"  residing  in  any  village  or  town,  such  roll-call  may  be  taken, 
"  either  with  or  without  previous  intimation  being  given  to  the 
"  registered  persons  concerned. 

"  On  being  informed  by  the  villasre  watchmen  or  otherwise 
"  that  the  roll  of  registered  persons  ia  b<>ine  called  at  a  parti- 
"  cular  place,  it  shall  be  the  duty  of  all  such  persons  so  informed 
"  to  pr -'ceed  to  that  place  a,nd  answer  to  their  names  and  to 
"  remain  in  attendance  until  the  officer  calling  the  roll  dispenses 
"  with  their  fm  ther  attendance;  provided  that  the  place  at 
"  which  such  person^  are  required  to  attend  is  in  reasonable 
"  proximity  to  their  residence." 

It  appears  that  by  a  general  order,  dated  the  3rd  October 
1907,  the  District  Superintendent  of    Police   (who,   I   presume, 


criminal  judgments-No.  23.  [  Rhoow 


had  himself  been  authorized  by  the  District  Magistrate  to  aot 
under  Rule  13)  issued  instructions  to  all  Sub-Inspectors  in  the 
district  to  hold  roll-calls  either  themselves  or  through  their 
subordinates  at  frequent  intervals.  In  pursuance  of  these 
instructions  the  Sub-Inspector  of  Banga,  on  the  1st  March  1908, 
gave  written  orders  to  two  constables,  Inayat  Khan  and  Bhala, 
to  hold  a  roll-call  that  night  at  mauza  Jabhowal.  The  evidence 
of  the  prosecution  is  to  the  effect  that  the  constables  proceeded 
to  the  village,  and  held  the  roll-call  at  about  11  P.  M.,  with  the 
result  that  the  accused  were  found  not  to  bo  in  their  homes  and 
failed  to  answer  to  their  names.  They  have,  accordingly,  been 
convicted  as  aforesaid  and  sentenced  each  to  undergo  two  years- 
rigorous  imprisonment  and  to  receive  15  stripes.  They 
appealed  to  the  Sessions  Judge,  but  their  appeals  were  rejected 
and  the  sentences  confirmed. 

It  seems  to  me  that  the  convictions  are  bad  in  law  and 
must  be  set  aside.  As  I  read  Rule  13,  the  only  persons  who 
can  order  a  roll-call  are  the  District  Magistrate,  and,  if 
specially  authorized  bs  the  District  Magistrate,  the  D.stnct 
Superintendent  of  Police.  The  latter  when  so  authorized  can- 
not, in  my  opinion,  delegate  by  general  order  his  powers  to 
subordinate  officers,  for  it  is  a  maxim  of  law  delegatus  non 
potest  delegare.  Under  the  rule,  the  Magistrate  of  the  district 
would  not  be  competent  to  delegate  the  power  of  ordering 
a  roll-call  to  a  Sub-Inspector.  The  only  officer  such  Magistrate 
can  authorize  to  order  a  roll-call  is  the  District  Superintendent 
of  Police,  and  it  would  be  exceedingly  anomalous  if  the  District 
Superintendent  of  Police,  when  so  authorized,  could  do  what 
the  District  Magistrate  cannot  do,  namely,  give  general  author- 
ity to  Sub-Inspectors  to  order  roll-calls.  I  think  the  rule 
was  obviously  intended  to  limit  the  power  of  ordering  roll-calls, 
and  that  it  is  contrary  to  the  spirit,  no  less  than  to  the  letter, 
Of  the  rule  to  hold  that  it  enables  a  District  Superintendent  of 
.  Police  to  issue  a  general  order  empowering  all  Sub-Inspectors 
in  the  district  to  Order  roll-calls   whensoever  they  please. 

I  hold,  therefore,  that  the  order  of  the  District  Superinten- 
dent of  Police  of  the  3rd  October  1907,  was  ultra  vires  and 
illegal,  and  that  consequently  the  Sub-Inspector  of  Banga 
had  no  authority  to  order  the  roll-call  on  the  night  of  the  1st 
March. 

I  believe  that  Mr.  Justice  Reid  intended  to  lay  down  a 
similar  rule  in  Criminal  Revision  No.  1166  of  1907.  No  doubt 
tho  learned  Judge's  order  does  not   expressly    refer    to  an   order 
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by  tbe  District  Superintendent  of  Police,  but  the  whole  file  was 
before  bim  when  be  decided  the  ease.and  I  find  that  in  tbat  case, 
as  in  this,  the  officer  wbo  ordered  tbe  roll-call  was  tbe  Sub- 
Inspector  of  Banga,  and  tbat  tbe  roll-call  was  held  at  tbe  very 
same  village  at  which  the  roll -call  in  this  case  was  held, 
viz.,  mauza  Jabhowal.  I  have  little  doubt  that  the  recorl  in  tbe 
former  case  disclosed  that  the  Sub-Inspeclor  was  acting  under 
the  general  orders  of  tbe  District  Superintendent  of  Police,  dated 
3rd  October  1907. 

For  tbe  reasons  given,  I  set  aside   tbe    convictions   and   sen- 
tences and  acquit  tbe  four  retitioners. 

Application  alloived. 


No.  24. 

Before  Mr.  Justice  Reid. 
PREM  S1NGH,-PETITI0NER,  -\ 

Versus  L  Revision  Sidb. 

BHOLA  AND  ANOTHER,— RESPONDENTS.  J 

Criminal  Revision  No.  1200  of  1907. 
Revision— Revision   against   on   order   to  pay   compensation— Death   of 
petitioner-Abatement  of  revision- Criminal  Procedure   Code,    1898,  Section 
431. 

Beld  that  an  application  for  revision  against  an  order  to  pay  compensa- 
tion under  Section  250  of  the  Criminal  Procedure  Code  does  not  abate  on 
the  death  of  the  petitioner  and  c»n  be  conducted  by  his  heir  or  legal  repre- 
sentative. 

Petition  for  revision  of  the  order  of  S.  W.  Gracey,  Esquire,  Sessions 

Judge,  Amritsar  Division,  dated  ZOth  July  1907. 

Tbe  judgment  of  the  learned  Judge  was  as  follows  :— 

Reid,  J.— Tbe  serving  officer  has  repoited  that  the  petitioner    31^  jany_  1908. 
Prem  Singh  has  died  and   this   report   is  confirmed  by  Wasawa 
Singh  who  states  that  he  is  son  of  Prem  Singh. 

Khaeana  v.  Queen-Empress  0),  in  which  it  was  beld 
that,  by  analogy  to  Section  431  of  tbe  Code  of  Criminal  Pro- 
cedure, an  appeal  by  a  convict  must  abate  on  his  death,  is  dis- 
tingnishhble,  the  section  having  been  subsequeitly  amended  by 
inserting  the  words  "except  an  appeal  from  a  sentence  of  fine." 
Section  439  of  the  Code  confers  on  Courts  of  revision  tbo  powers 
enjoyed  by  Courts  of  appeal,  end  1  see  no  reason  for  holding  that 
tbe  power  to  revise  a  sentence  of  fine,  in  spite  of  the  death  of  tbe 

(>)  8  P.  8.,  1893,  Cr. 
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convict,  is  not.  conferred  thereby.  The  reasons  recoided  in 
Amir  Singh  v.  The  Croion  i}),  for  holding  that,  in  the  absence 
of  express  euactment,  an  appeal  dres  not  snrvive  the  appellant, 
are  inapplicable  in  the  face  of  the  express  provisions  pf  Section 
431  and  Section  439. 

The  object  of  the  amendment  obviously  was  to  prevent  the 
estate  of  a  deceased  person  being  damaged,  although  death  bad 
terminated  the  personal  interest  of  the  convict  in  the  appeal, 
and  the  principle  applies  to  a  case  in  which  compensation  has 
been  awarded  under  Section  250  of  the  Code. 


No,  25- 
Before  Sir  William  Clark,  Kt.,  Chief  Judge,  and  Mr. 
Justice  Reid. 
THE  CROWN 

Versus 
ABDUL  KARIM   AND  OTHERS. 
Criminal    Revision     No.  1068  of  1907. 
Criminal  Procedure  Code,    1S98,    Sections   10    (2),    435   (1)— Power  of  ' 

District  Magistrate  to  revise    proceedings    of  an  Additional   District    Magis- 
trate—■"  Inferior  Criminal  Court." 

Held  that  for  the  purposes  of  Section  435  (1)  of  the  Code  of  Criminal 
Procedure  the  Court  of  an  Additional  District  Magistrate,  appointed  under 
Section  10  (2)  of  the  Code,  is  a  Criminal  Court  inferior  to  a  District 
Magistrate. 

Case  reported  by  B.  A.   Mont,    Esquire,  District    Magistrate, 
Lahore,  on  6th  August  1907. 

Government  Advocate,  for  Crown. 
Shahab-ud-din,  Muhammad   Sbafi,    Kamal-ud-diD,    Fazal-i- 
Hussain,  and    PestoDJi  Dadabbai,  for  accused. 
The  facts  of  this  case  are  as  follows  : — 

On  the  morning  of  24th  May  last  the  complainant  went  with  the  accused 
and  others  to  a  picnic  at  an  isolated  house  a  couple  of  miles  from  the  city  of 
Lahore.  The  complainant  states  that  a  narcotic  was  given  him  in  his  food, 
and  that  he  was  subsequently  subjected  to  sodomy  by  two  of  the  accused 
assisted  by  the  others. 

The  accused  on  trial  by  S.  S.  Harris,  Esquire,  exercising  the  powers  of 
Additional  Magistrate  of  the  District  Lahore,  in  the  Lahore  District,  were 
discharged,  by  order,  dated  26th  June  1907,  under  Section  377  of  the  Indian 
Penal  Code- 
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The  proceedings  were  forwarded  for  revision  on  the  follow- 
ing grounds  — 

I  called  for  and  examined  the  record  of  (his  case  under  Section  435 
of  the  Criminal  Procedure  Code,  and  .then  issued  notice  to  the  accused  to 
show  cnuse  why  the  order  of  discharge  should  not  he  set  aside  and  a  fur- 
ther enquiry  be  ordered.  Counsel  for  accused  raised  a  preliminary  objec- 
tion that  I  am  not  empowered  under  Section  435  to  call  for  the  record  of  a 
proceeding  before  the  Additional  District  Magistrate,  who,  it  was  contended 
is  not  an  inferior  Court.  The  Public  Prosecutor  argued  that  the  word 
"  inferior  "  was  introduced  into  that  section  in  order  to  give  the  Sessions 
Judge  power  to  call  for  the  records  of  proceedings  before  Courts  which  are 
inferior  to  but  not  subordinate  to  him.  This  new  appears  to  me  to  be 
correct,  and  the  question  for  decision  is  simply  whether  the  Additional 
District  Magistrate  is  subordinate  to  the  District  Magistrate.  Section  17  of 
the  Code  lays  down  that  all  Magistrates  appointed  under  Sections  12,  13  and 
14  shall  be  subordinate  to  the  District  Magistrate.  Mr  Harris  is  a  Magistrate 
appointed  under  Section  12  of  the  Code,  and  though  he  has  been  invested 
with  higher  powers  under  Section  30,  and  has  been  appointed  an  Additional 
Districl  Magistrate  under  Section  10  of  the  Code,  it  seems  to  me  that  he 
is,  by  virtue  of  Section  17,  subordinate  to  the  District  Magistrate,  at  any 
rate  in  proceedings  in  which  he  is  exercising  the  powers  of  a  Magistrate  of  the 
1st.  class.  Tn  the  case  under  consideration  Mr.  Harris,  though  he  signed 
himself  Additional   Districl      '  fas    not   exercising   any    of   the 

functions  of  such  a  Magistrate,  he  was  not  even  exercising  the  enhanced 
powers  given  by  Section  30,  because  the  offence  which  he  was  trying  was 
triable  by  a  Magistrate  of  the  1st  class.  In  the  circumstances  I  am  of 
opinion  that  I  have  the  power  to  call  for  the  record  of  the  case  under  Section 
435.  But  as  the  point  is  arguable,  and  it  is  desirable  that  an  authoritative 
ruling  should  be  given,  I  refrain  from  passing  orders  under  Section  437, 
and  report  the  case  for  the  orders  of  the  Chief  Court  under  Section  438. 


The  judgment  of  the   Chief  Court    so  far  as  is    material   for  • 

the  purposes  of  this  report  was    delivered    by 

Reid,  J. — The  6rst  question  for  consideration  is  whether  29th  Ociober  ]907. 
the  Court  of  a  Magistrate  of  the  1st  clas=i,  appointed  under 
Section  10  (2)  of  the  Coda  of  Criminal  Procedure  an  Additional 
District  Magistrate,  is  an  inferior  Criminal  Court  situate  with- 
in the  local  limits  of  the  jurisdiction  of  the  District  Magistrate 
for  the  purposes  of  Section  435  (1)  of  the  Code.  We  have  no 
hesitation  in  answering  this  question  in  the  affirmative.  The 
appointment  of  an  Additional  District  Magistrate  is  under  the 
Code  for  a  period  not  exceeding  six  months,  and  the  object 
of  the  appointment  is  obviously  to  relieve  the  District  Magis- 
trate of  some  of  his  duties,  not  to  place  the  Additional  District 
Magistrate  on  the  footing  of  the    District  Magistrate,    who   con- 
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tinues  to  be  the  District  Magistrate.  Under  Section  10  (1) 
there  must  be  a  District  Magistrate  in  each  district  outside  the 
presidency  towns  and  he  must,  in  our  opinion,  be  superior  to 
all  other  Magistrates  in  his  district. 

No  authority  in  point  was  cited  by  counsel  for  the  res- 
pondent. 

The  Additional  District  Magistrate  is  a  1st  class  Magis- 
trate appoiuted  under  Sectiou  12  (1)  of  the  Code,  and  the  fact 
that  he  has  been  appoiuted  Additional  District  Magistrate  for 
a  specifically  limited  period  does  not,  in  our  opinion,  make  the 
rule  laid  down  by  a  Division  Binch  of  this  Court,  in  Shamas-ud- 
din  v.  Pir  Ala  Joivaya  {}),  that  all  Magistrates  appointed 
under  Section  12  are  inferior  to  the  Magistrate  of  the  district 
within  the  terms  of  Section  435  inapplicable.  Opendra  Nath 
Ohose  v.  Buhhini  Bewa  (•)  is  to  the  same  effect  as  are  Queen 
Empress  v.  Pirya  Goptil  (s)  and    in  re  Padmanabha  (*). 

We  are  not  pressed  by  the  argument  that  these  authori- 
ties  did  not  deal  specifically  with  cases  of  Additional  District 
Magistrate,  Section  10  (2)  not  forming  part  of  the  Code  of 
1882,  or  by  the  argument  that,  under  Section  17  (2),  an  Addi- 
tional District  Magistrate  might  be  subject  to  a  Sub-Divi- 
sional Magistrate.  The  Code  of  1898  did  not  except  Additional 
District  Magistrates,  from  supervision  by  District  Magistrates 
and  Additional  District  Magistrates  are  obviously  not  "  inferior" 
to  Sub-divisional  Magistrates. 


No.  26. 

Before  Mr.  Justice  Reid. 
HAMAYUN  AND  ANOTHER,— PETITIONERS, 

Versus 
THE  KING-EMPEROR,— RESPONDENT. 
Criminal  Revision  No.  G87  of  1907. 
False  charge — False  charge  in  a  petition  submitted  to  Inspector-Qenetal  of 
Police— Penal  Code,  Section  211. 

Held  that  the  submission  of  a  petition  containing  a  false  charge  of  bribery 
to  the  Inspector-General  of  Police  against  a  Sub-Inspector  is  punishable 
under  Section  211  of  the  Penal  Code. 

(')  38  P.  X.,  1885,  Or.  (3)  I.  L.  R.,  IX  Bom.,  100. 
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Petition  for  revision  of  the  order  of  W.  A.  Harris,  Esquire,  Sessions 
Judge,  Shahpur  Division,  dated  16th  April  1907. 

Morrison,  for  petitioners. 
Government  Advocate,  for  respondent. 

At  the  first  hearing  the  judgment  of  the  learned  Judge 
was  as  follows : — 

Reid,  J.— Counsel  for   the  petitioners   has   cited  Sultan   v.  7th  August  1907. 
The   Empress    (})    and   Karim   Bakhsh    v.    Queen    Empress    (2). 
These  do  Dot  appear  to  help  him. 

Ashraf  Aliv.  Emperor  (3)  and  re  the  petition  of  Gamoona  (*) 
are  to  a  considerable  extent  in  point. 

Counsel  contends  that  the  case  has  not  found  its  way 
into  Court,  which  does  not  affect  the  applicability  of  the  first  part 
of  Section  211,  Indian  Penal  Cede,  and  that  the  complaint  was  to 
the  Inspector-General  of  Police,  as  head  of  a  Department  not  as 
a  Police  official  empowered  to  investigate. 

The  Inspector-General  sent  the  case  to  the  Superintendent 
of  the  District  concerned  for  investigation.  Would  not  a  natu.al 
result  of  the  investigation  be  a  prosecution,  if  material  in  support 
of  the  complaint  was  discovered  ?  The  point  is  important  and 
it  is  necessary  to  hear  the  respondent  who  was  unavoidably 
detained  by  special  dutj  from  appearing  this  day.  A  fresh  date 
will  be  fixed. 

The  Crown  should  be  represented. 
The  final  judgment  of  the  learned  Judge  was  as  follows  : — 

RE1D)  J. My  order  of  the  7th  August   will   ba   read    with   Wh  Jany.  1908. 

this. 

Counsel  for  the  petitioners  has  treated  the  order  of  the 
District  Magistrate  as  having  been  passed  under  Section  195  of 
the  Code  of  Criminal  Procedure,  but  in  this  he  is,  in  my  opinion, 
mistaken. 

The  District  Magistrate  took  cognizance  of  the  alleged  offence 
under  Section  190  of  the  Code,  and,  even  if  (a)  and  (b)  of  that 
section  are  inapplicable,  (c)  applies,  and  the  District  Magistrate 
made  the  case  over  to  another  Magistrate. 

The  contention  that  Section  211  of    the    Penal   Code    is    not^ 
applicable   to  the  facts   alleged   by   the   prosecution   is,  in    my 


non,  nn 


sound. 
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The  case  for  the  prosecution  is  that  the  petitioner  sent  to 
the  Inspector-General  of  Police  a  petition  containing  nine  speci- 
fic charges  of  bribery  against  Sub-Inspector  of  Police,  Sarfaraz 
Khan,  and  the  petition  included  these  words  :  "  If  it  is  investi- 
"gated  on  the  spot  the  whole  matter  can  be  known  " 

The  Iuspector-Genernl  of  Police,  who  is  a  Magistrate  under 
Section  5  of  the  Police  Act  V  of  1861  and  is  empowered  by 
Section  3G  of  the  Act  to  enquire  into  and  determine  as  a  Magis- 
trate any  charge  against  a  Police  officer  above  the  rank  of  a 
constable,  ordered  the  District  Superintendent  of  Police  to  in- 
vestigate, and  that  officer  forwarded  the  result  of  his  investiga- 
tion to  the  District  Magistrate. 

In  Ghulam  Hussain  v.  The  Crown  (l)  it  was  held  that 
the  charge  contemplated  in  Section  211  most  be  a  charge 
made  in  order  to  the  institution  of  criminal  proceedings,  and  in 
Sultan  v.  The  Empress  (~)  it  was  held  that  a  false  charge, 
followed  by  a  Police  investigation  and  not  followed  by  further 
proceedings  in  any  Courtj  brought  the  maker  of  the  charge 
within  the  first  part  of  the  section. 

The  charge  was  preferred  to  a  person  empowered  to  order 
investigation  by  the  Police,  and  was  obviously  made  with  a 
view  to  the  institution  of  criminal  proceedings.  I  see  no  reason 
for  interference.  The  application  is  dismissed  and  the  record 
will  be  returned  to  the  Magistrate. 

Application  dismissed. 

No.  27. 

Before  Sir  William  Clark,  Et.,  Chief  Judge,  and  Mr. 

Justice    Reid. 

GUL  HASSAN  SHAH,— PETITIONER, 

Versus 

KING-EMPEROR,— RESPONDENT. 

Criminal  Revision   No.  812  of  1906. 

Criminal  Procedure  Code,  1898,  Section  161— Examination  of  witnesses 
by  police— Refusal  to  answer  questions — Statutory  obligation — Penal  Code, 
Sections  17G,  179,  187. 

Held  that  a  refusal  to  answer  questions  asked  by  a  Police  Officer 
under  Section  161  of  the  Code  of  Criminal  Procedure  is  not  punishable 
under  Sections  170,   179  and  187  of  the  Penal  Code. 

(>)  UP:R.,  1879,   Cr.  (5)  3  P.  R„  1888,  Cr. 
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Case  reported  by  the  District  Magistrate,  Dera  Ghazi    Khan. 
Duni  Cband,  for  petitioner. 
The  facta  of  this  case  are  as  follows  : — 

The  accused,  who  is  a  Lambardar,  failed  to  report  an  offence  to  the  police 
and  refused  to  answer  questions  put  to  him  by  the  Police  Sub-Inspec- 
tor. 

The  accused  on  conviction  by  Lala  Manghria  Mai  exercising  the  powers 
of  a  magistrate  of  the  1st  class  in  the  Dera  Ghazi  Khan  District,  was  sen- 
tenced, by  order  dated  28th  March  190(3,  under  Section  176  of  the  Indian 
Penal  Code,  to  pay  a  fine  of  Rs.  50,  in  default  two  months'  simple  im- 
prisonment. 

The  proceedings  were  forwarded  for  revision  on  the 
following  grounds  : — 

Accused,  a  Lambardar,  has  been  fined  Rs.  50  under  Section  176,  Indian 
Penal  Code- 
Co)  for  not  reporting  an  offence  to  the  police,  and 
(b)  for  refusing  to  answer  questions  put  to  him   by  the  Sub-Inspector 
who  came  to  conduct  the  enquiry. 

As  to  (a)  the  police  had  already  received  information,  and  accus- 
ed was  not  bound  to-  make  a  separate  report.  As  regards  (b) 
refusal  to  answer  questions  under'  Section  161  (2),  Criminal  Procedure 
Code,  Queen-Empress  v.  S  mhiralinga  Soul  (')  is  quoted  to  show 
that  a  conviction  under  Section  176,  Indian  Penal  Code,  cannot  stand. 
'•  We  do  not  think,  "  writes  the  Madras  High  Court,  "that  a  person  who 
"  refuses  to  answer  when  examined  under  Section  161,  Criminal  Procedure 
"  Code,  can  be  said  to  commit  an  offence  either  under  Section  17U  or  187  of 
the  Indian  Penal  Code.  "  Under  Section  161  (2), Criminal  Procedure  Code, 
a  person  is  bound  to  answer '  questions  put  to  him  by  a  police  officer,  with 
certain  exceptions  not  relevant  to  the  present  case.  Legally  speaking, 
however,  a  person  cannot  be  said  to  be  bound  to  do  a  thing  unless  the 
corresponding  omission  has  a  penal  sanction  attached  to  it,  so  that  under 
the  Madras  ruling  a  person  is  not  legally  bound  to  do  that  which  Section 
161  (2),  Criminal  Procedure  Code,  lays  down  that  ho  is  bound  to  do.  This 
conclusion,  though  astonishing,  seems  inevitable.  If  Courti  in  the  Punjab 
are  to  be  guided  by  the  Madras  ruling  referred  to  above,  the  present 
conviction  should  be  quashed. 

I  accordingly  refer  the  case  to  the  Chief  Court  under  Section  438,  Cri- 
minal Procedure  Code . 

The  point  of  law  involved  was  refeired  to  a  Division  Bench 
by  the  following  order  of  the  learned    Judge   in  Chambers. 

Chaitlkji,  J. — Tbe  Madras   Court  is    perhaps    right    in    its      g    ,    ,  ~fi 

interpretation  but  as  the  point  is    of    importai-ce,    put    before   a 
Bench. 

I1)  I.L.E..  XUIIUaJ.,  Oil. 
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The  judgment  of  the  Division  Bench  was  as  follows  :— « 

8th  Jany.  1907.  Reid,  J.— The  reference  by  the  District  Magistrate  of  Dera 

Ghazi  Khan  has  been  referred  to  a  Division  Beuch  on  the  ques- 
tion whether  tho  ruling  in  Queen-Empress  v.  Sankaralinga 
Koul  (!),  following  Empress  v.  Kassim  Khan  ("•),  is  correct, 

That  ruling  is  that  a  refusal  to  answer  questions  asked  by 
a  police  officer  under  Section  161  of  the  Code  of  Criminal  Pro- 
cedure is  not  punishable  under  Sections  176,  179  and  187  of 
the  Penal  Code.  The  answer  to  tte  question  raised  by  the 
referring  order  does  not,  in  fact,  conclude  the  case. 

We  see  no  reason  for  differing  from  the  ruling  cited,  aa 
pointed  out  in  the  judgment,  the  omission  of  the  word  "  truly  " 
from  Section  161  (2)  of  the  Code  of  Criminal  Procedure  ex- 
cludes tie  applicability  of  any  section  of  the  Penal  Code  based 
on  an  obligation  to  tell  the   truth. 

The  refusal  to  answer  was,  however,  made  during  the 
course  of  an  investigation,  under  Section  174  of  the  Code  of 
Criminal  Procedure,  of  a  charge  of  murder.  Section  175  (1)  of 
the  Code  empowers  the  investigating  police  officer  to  summon 
any  person  who  appears  to  be  acquainted  with  the  facts  of  the 
case,  and  binds  the  person  so  summoned  to  attend  and  to 
answer  truly  all   questions  other  than  incriminating  questions. 

The  person  whose  conviction  is  now  in  question  appears 
to  have  been  so  summoned.  Section  179  of  the  Penal  Code 
would  therefore  appear  to  be  applicable.  Notice  should  have,  but 
has  not,  been  issued  to  the  convict.,  Gul  Hassan  Shah,  and  will 
now  issue  to  him,  to  show  cause  against  the  conviction  being 
entered  under  Section  179  of  the  Penal  Code  and  the  fine  being 
maintained.  The  case  will  be  put  up  for  disposal  by  this 
Bench  on  the  29th   January. 

llie  final  judgment  of  the   Chief  Court  was  as    follows  : — ■ 

Keid,  J. — It  appears  from  the  record  that  the  offence  under 
investigation,  when  the  petitioner  was  interrogated  by  the  police, 
was  committed  eighteen  months  before  the  investigation.  The 
body  of  the  man  alleged  to  have  bren  killed  had  long  since  disap- 
peared. Under  these  circumstances  Section  174  of  the  Code  of 
Criminal  Piocedure  is,  in  our  opinion,  inapplicable  as  it  is  intended 
to  be  applied  to  cases  in  which  an  inquest  is  necessary,  a"d  the 
inv. :  tigation  must  be  treated  as  having  been  under  the  earlier 
sections  of  Chapter XIV  of  the  Code,  Section  161  being  applicable. 


28th  Jany.  1907. 
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For  these  reasons  we  set  aside  the  conviction  and  sentence. 
The  fine  if  realised  will  be   refunded. 

Application  allowed. 


No.  28. 

Before  Mr.  Justice  Lai  Chand. 
PIR  BAKHSH  —  PETITIONER,  J 

Versus  > Revision  Side. 

IMAM  DIN,— RESPONDENT.  J 

Criminal  Revision  No.  986  of  1906. 
Workman's  Breach  of  Contract  Act.  l&S9-Applicability   to  contractors- 
Personal  services. 

Held  that  the  Workman's  Breach  of  Contract  Act,  1859,  docs  not  apply  to 
a  person  who  undertakes  to  perform  certain  work  by  employing  others  under 
him  for  the  purpose,  it  is  applicable  only  to  those  persons  who  contract  to  use 
their  personal  services. 

Case  reported  by    F.  TV  Dixon,  Esquire,    Sessions  Judge,   Lahore 
Division,  on  lltJi  July  1906. 
The  facts  of  this  case  are  as  follows  : — 
The  respondent,  Imam  Din,  complained  that  <he  petitioner  got  Rs.   100 
from  him  for  carrying  bricks,  that  the  petitioner  did  no  work  but  went  off. 
There  is  no  written  agreement  and  no  stamped  receipt  was  obtained  for  the 
money  alleged  paid .    The  petitioner  admits  that  he  wrote  the  amount  (as  hav- 
ing been  received)  in  the  complainant's  book,  but  denies  that  he  ever  got  the 
money. 

The  petitioner  on  conviction  by  Diwan  Harnam  Das,  Honorary  Magis- 
trate, exercising  the  powers  of  a  Magistrate  of  the  1st  class  in  the  Lahore 
District,  was  sentenced,  by  order  dated  19th  May  1906,  under  Section  420  of 
the  Indian  Penal  Code,  and  Sections  2  and  3  of  Act  XHI  of  1859  topay  Rs.  100 
to  the  complainant  within  10  days,  or  to  do  work,  in  default  to  suffer  two 
months'  rigorous  imprisonment. 

The  proceedings  were  forwarded  for  revision  on  the  follow- 
ing grounds:— • 

There  are  witnesses  for  the  complainant  who  say  that  the  money  (Rs.  100) 
WM  p  u  J    ,  h  it  petitioner  agreed  to  carry   the  bricks   for   the 

complainant  and  there  arc  witnesses  for  the  petitioner  that  he  had  len  den 
with  the  complainant.  On  these  facta  the  Lower  Court  found  the  petitioner 
guilty  under  Indian  Penal  Code  420,  and  Sections  2  and  3,  Act  XIII  of  1859. 
In  my  opinion  no  offence  under  either  of  these  sections  has  been  proved. 
I  There  is  no  binding  agreement  proved  to  exist  and  the  unstamped  receipt  is 
\  worthless ;  so  that  Sections  2  and  3,  Act  XIII  of  1859,  have  no  application :  and 
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certainly  no  cheating  is  proved.    The  matter  is,  in  my  opinion,  a  purely   civil 
one  and  I  recommend  that  the  sentence  be  set  aside  and  the  fine  refunded,      I 
The  judgment  of  the  Chief  Court  was  delivered  by 
tth  Now.  1906.  £,AL  Chand,  J.— I  agree  with  the  Sessions  Judge  that   there 

is  no  satisfactory  proof  on  the  record  to  prove  the  alleged  con- 
tract. Further  it  does  not  appear  to  me  that  the  petitioner  is  a 
workman  or  labourer  within  Section  2,  Act  XIII  of  1859. 
According  to  the  evidence  for  the  prosecution  the  petitioner  is  a 
village  lambardar  and  owns  a  cart  which  he  works  through  his 
son  or  a  servant  but  not  personally.  He  agreed  to  cart  the 
bricks,  but  it  is  not  alleged  by  personal  labour,  and  the  case 
therefore  is  very  much  analogous  to  Galuram  v.  Oliengoppa  (x) 
where  a  contract  by  a  boat  owner  to  convey  salt  by  boat  with- 
out  binding  himself  to  reuder  personal  service  was  not  held  to 
fall  within  the  purview  of  Section  2,  Act  XIII  of  1859.  It  is 
significant  that  in  the  Madras  case  another  case  relating  to 
contracts  by  the  coal  mine  is  quoted  and  referred  to  by  way  of  jj 
analogy.  Similar  view  was  taken  in  Crown  v.  Oogi  case 
No.  817  of  1905.  I  therefore  hold  that  the  conviction  under 
Sections  2  and  3,  Act  XIII  of  1859,  is  illegal.  I  set  aside  the  con- 
viction aDd  direct  the  fine  to  be  refunded. 

Application  allowed. 
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Before  the  Eon'ble  Mr.  James  Wilson,  O.S.L,  Financial 

Commissioner. 

NIZAM  AND  ANOTHER,-(Dotendaots),-PETITIOJ>IERS 

Versut 

BUDDAN,~(Plaintiff)  -RESPONDENT. 

Revision  No.  319  of  1906-07. 

Landlord  and    tenant-Suit  ly  landlord  to  eject  tenant— Suit  by   mart- 

gagee  to  recover  possession  on  faiUa  e  of  mortgagor   to  pay  rent— Jurisdiction  of 

Civil  or  Revenue  Court-Punjab  Tenancy  Act,  1887,  Section  77  (3)  (e). 

Twelve  years  after  the  execution  of  a  deed  of  mortgage  the  representa- 
tives of  the  mortgagee  sued  for  possession  of  the  mortgaged  land  under 
the  terms  of  the  mortgage-deed  which  provided  that  the  mortgagor  should 
retain  possession  under  the  mortgagee  paying  rent  at  the  rate  agreed  on 
therein,  and  that  in  case  of  default  of  such  payment  he  would  be  liable  to  piy 
interest,  and  in  default  of  redemption  in  six  years  the  mortgaged  property 
should  be  considered  as  sold.  It  appearejHhaJ  neither,  interest  nor  rent  had 
ever  been  paid,  nor  had  the  mortgageelpplied  for  mutation  of  names  in  his 
favour 

Beld  that  under  the  circumstances  the  relation  of  landlord  and  tenant 
did    not  exist    between  the    mortgagor's  heirs  and    the   mortgagee's    heirs, 
inasmuch    as  the  mere    execution  of    a  document  of  this    character  not  acted 
upon  in  any  way  and  not  even  brought  to  the  notice  of  the  revenue  authori- 
ties   could  not  be    held  sufficient  to    alter  the   status  of  owner    into   that  of 
tenant  to  the  mortgagee,  and  that  the  plaintiffs  were   therefore  not   entitled 
to  a  decree  for  possession  as  landlords  against  the  defendants  as  tenants. 
Petition  for  revision  of  tlie  order  of  Major  A   E.  Barton,  Collector, 
Ferozepore,  dated  \lt%  Hay  1907. 
Antar  Singh  and  AnantRam,  for  petitioners. 
Daulat  Ram,  for  respondent. 
The  following  judgment  v.  as  delivered  by 

The  Financial    Commissioner.— In  this    case   plaintiff  sned  20th  Jany.  1908. 
for  possession  of  59&J|  hanaU  of  land  in  mavea  Lakheki  of  the 
Muktsar   tahsil  on  the   basis   of   a   moit gage-deed.     The   facta 
found  by  the  Courts  below  aie    biiefly  that  Samanda,  the   owner 
of   the  land,   executed    a   mortgage-deed  on    1st  May  1894    in 


REVENUE  JUDGMENTS— No. 


[  Record 


favour  of  Magha  Mai,  husband  of  the  plaintiff.  According 
to  that  deed,  which  was  registered,  Samanda  mortgaged  his 
land  to  Magha  Mai  with  possession,  agreeing  that  for  a  term 
of  six  years  he  would  hold  as  tenant  under  the  mortgagee  and 
pay  rent  at  the  rate  of  Rs.  100  per  annum.  In  default  of  pay- 
ment of  rent  he  was  to  pay  interest  at  Re.  1-2  per  cent,  and  in'de- 
fault  of  redeiuptiou  in  six  years  the  lard  was  to  be  considered 
as  sold.  No  iuterest  or  rent  has,  however,  ever  been  paid, 
nor  has  the  mortgagee  applied  for  mutation  of  names  in  his 
favour,  although  he  was  bound  to  report  the  acquisition 
of  his  right  by  Section  34  of  the  Land  Revenue  Act. 

Both  parties  to  the  original  transaction  are  dead,  and 
now  after  12  years  have  elapsed,  during  which  no  action  has 
been  taken  on  this  document,  the  mortgagee's  heir  sues  the 
mortgagor's  heirs  for  possession  under  the  deed,  and  the  Courts 
below  have  decreed  possession  of  part  of  the  land. 

It  seems  to  me  that  on  these  facts  it  is  impossible  to 
hold  that  the  preseut  owners  of  the  land  occupy  the  position 
of  tenants  of  the  mortgagee.  The  mere  execution  years  ago 
of  a  document  of  this  character,  not  acted  upon  in  any  way 
and  not  even  brought  to  the  notice  of  the  revenue  authorities, 
to  whom  the  mortgagee  was  bouud  to  report,  it,  cannot  be  held 
to  alter  the  status  of  owner  into  that  of  tenant  to  the  mortgagee  ; 
and  whatever  be  the  rights  of  the  parties  under  the  deed  or 
their  relation  to  each  other  I  am  of  opinion  that  the  defendants 
are  not  holding  as  tenants  under  the  plaintiffs  and  that  plaintiffs 
are  not  entitled  to  be  put  in  possession  as  landlords. 

I  therefore  cancel  the  decrees  of  the  Lower  Courts  and 
dismiss  the  plaintiff's  suit  with  erst*  throughout  to  the  de- 
fendants. 

Application  allowed. 

No.  2. 

Before  the  Hon'bleMr.  James  Wilson,  C.S.I.,  Financial 

Commissioner. 

SDBHAN  AND  OTHERS,— (Plaintiffs),— PETITIONERS, 

Versus 
NIAMAT  KHAN  AND  OTHERS— (Defendants),— RES- 
PONDENTS. 
Revision  No.  367  of  1906-07. 
Landlord  and  tenant— Trees  to   be  cut  with  consent  of  landlord — Compe- 
tency of  landlord  to  refuse  content—  Wajib-ul-arz. 

Held  that  a  provision  in  a  Wajib-ul-art  to  the  effect  that  tenants  can,  with 
i  he  consent  of,  and  after  inforniing,.tho  landlords,  cut  trees  situated  in  their 
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courtyards  and  fields  when  required  for  agricultural  implements  and  for  the 
repair  of  dwelling  houses,  does  not  entitle  a  landlord  to  refuse  his  consent 
unless  the  exercise  of  this  right  by  a  tenant  is  unjustifiable  or  an  abuse  of 
such  right. 
Petition  for  revision  of  the  order  of  Major  0.  E.  Egerton,  Collector, 
Hoshiarjmr,  dated  \3th  October  1906. 

Devi  Dial,  for  petitioners. 
Ainar  Nath,  for  respondents. 
The  following  judgment  was  delivered  by 

The  Financial  Commissioner.— The  question  in  this  case  is  Qth  jany   19O8. 
to  what  extent  the  owners  of  this  occupancy  holding    can  forbid 
the  tenants  to  cut  down    trees   when   required  for    agricultural 
purposes. 

Under  Section  63  of  the  Punjab  Tenancy  Act,  1887,  a  tenant 
having  a  right  of  occupancy  is  entitled  to  make  improvements 
on  his  tenancy,  and  according  to  the  definition  given  in  Seotion 
4,  (19)  of  the  Act  "  improvement  "  includes  the  planting  of 
trees.  It  is  reasonable  to  conclude  that  unless  for  special 
reasons  the  man  who  is  entitled  to  plant  trees  is  also  entitled 
to  cut  them  down.  Iu  this  particular  case  there  is  a  clause  in 
the  Wajib-ul-arz  of  1^84  which  says— 

"  Tenants  can,  with  the  conseut  of,  and  after  informing, 
the  landlords,  cut  trees  situated  in  their  courtyards,  fields,  when 
required  for  agricultural  implements  and  for  the  repairs  of 
dwelling  houses." 

And  the  question  is  whether  this  clause  entitles  the  landlord  to 
refuse  his  consent  without  assigning  any  reason. 

It  seems  tome  that,  had  this  been  the  intention  of  the 
Wajib-ul-arz,  it  would  simply  have  said  that  tenants  cannot  cut 
down  trees  without  tbo  consent  of  the  landlord,  and  that  the 
intention  really  was  that  the  tenants  should  ordinarily  be  entitled 
to  cut  down  trees  for  the  purposes  mentioned,  but  that  the 
landlord  should  have  the  opportunity  and  the  right  to  prevent 
the  unjustifiable  exercise  of  this  power,  or  its  abuse,  not  that 
he  should  be  entitled  to  forbid  the  tenant  to  exercise  the  right 
at  all,  without  assigning  any  reason. 

I  hold  therefore  that  if  the  landlord  refuses  to  consent  to  the 
tenant's  cutting  down  a  tree  he  must  have  good  reason  for  his 
refusal,  and  cancelling  the  orders  of  tho  Courts  below  I  grant  a 
rlocrwA  to  thn  plaintiffs   (tenants)  to  the   effect  that   a   perpetual 
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tho  plaintiffs  from  cutting  down  trees  in  their  courtyards  aud 
fields  held  with  a  right  of  occupancy  when  reasonably  required 
by  them  for  agricultural  implements  or  for  the  repair  of  their 
dwelling  houses.     Costs  throughout  in  favour  of  plaintiffs. 

Application  allowed. 


No-  3- 
Before  the  Hon'ble  Mr.  James   Wilson,   O.8.I.,   Financial 
Commissioner. 

t  KARTAR  SINGH  AND  ANOTHER,— (Defendants),— 

\  PETITIONERS, 

I  Versus 

v  PURAN,— (Plaintiff), -RESPONDENT. 

Revision  No.  233  of  1906-07. 

Muafi—  Resumption  of  mmft— Settlement  made  with  heir  0/  Muafidar— 
Bights  of  heir — Occupancy  rights— Acquisition  of  occupancy  rights  by  tenants 
who  were  some  of  the  joint  owners  of  the  holding  as  against  such  heir — Punjab 
Tenancy  Act,  1887,  Section  5  (1)  (6). 

Held  that  when  muafi  land  is  on  resumption  settled  with  an  heir 
of  the  muafidar,  he  is  entitled  to  receive  the  landlord's  profits  in  the  land 
and  to  eject  the  tenants  unless  they  can  prove  that  they  have  acquired  a 
right  of  occupancy,  and  the  mare  fact  that  tho  land  is  a  portion  of  the 
village  common  land  and  that  the  tenants  are  some  of  the  members  of  the 
proprietary  body  dojs  not  give  them  rights  of  occupancy  under  Section  5 
(1)  (!>).  othe     Punjab  Tenancy  Act,  1887. 

Petition  for  revision  of  the  order  of  Major  P.  S.  M.  Burlton,  Collector, 
Jitllundur,  dated  20th  January  1908. 
Vishnu  Singh,  for  petitioner. 
Devi  Dyal,  for  respondent. 

1308.  T'hb  Financial  Commissioner.  -The  facts  of   these  five   ea<es 

(Nos.  233—237)  are  as  follows  :— 

Many  years  ago  the  proprietors  of  tho  village  of  Chak 
Dana  granted  out  of  the  land  owned  in  common  by  the  vill- 
age community  ( shamitat  deh)  a  small  area  to  be  hold  free 
of  land  revenue  by  Udasi  Fakirs.  The  land  has  always  been 
entered  in  the  Revenue  papers  as  owned  by  the  villago 
community,  and  cultivated  by  individual  members  of  that 
community,  who  paid  a  share  of  the  produce  to  the  Fakir.  Iu 
1848  the  Settlement  Officer  found  Ram  Das,  Udasi  Fakir,  in  the 
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enjoyment  of  this  share  of  the  produce  and  orders  were  passed 
recognizing  the  muafi  for  the  life  of  Ram  Da..  On  In* ^J 
in  1870  the  muafi  was  resumed,  and  as  it  was  found  hat  the 
muafidac  had  mad,  a  well  and  plant,!  a  garden,  the  segment 
of  the  land  was  made  with  his  heirs  by  order,  dated  13th  Oc- 
ber  1871  The  muafidar's  heirs  now  wish  to  eject  from  the  land 
the  individual  proprietors  who  are  cultivating  it,  and  the  Lower 
Ooarts  have  held  that  they  have  not  the  power  to  eject,  u .tne 
actual  cultivators  have  acquired,  as  gainst  the  muafi dai  . 
heirs,  a  right  of  occupancy  under  Section  o  (1)  (6)  of  the  Pun 
jab  Tenancy  Act. 

The  question  is  what  exactly  is  the  position  occupied  by 
the  cx-niuafidar's  heirs  in  consequence  of  the  orders  settling 
the   land   with   them.     The    present   rule  and   practice   on   the 
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subject  are  stated  in  paras.  182  to  185  of  Douie  s  Settlement 
Manual.  In  the  first  place  it  is  clear  that  the  order  entitles 
the   Bx-muafidar's  heirs  to  receive  the  rent   from  the   land   ar 


1110    li-muituuiii  o    ^**~    

renders  them  liable  to  pay  the  land  revenue  assessed  upon  it. 
It  seems  also  clear  that  it  entitles  them  to  exercise  the  rights 
of  landlord  over  the  tenants  who  actually  cultivate  the  land, 
and  unless  the  cultivators  can  show  that  they  have  acquired  a 
right  of  occupancy  in  the  land,  they  must  be  liable  to  ejectment 
at  the  will  of  the  ex-muafida.'s  heirs,  with  whom  the  settle- 
ment  has  been  made. 

If    the  tenants    had  not   been   from   among  the   proprietary 
body  of  the  village,    they  could  not  have  established   any    right 
of  occupancy,  as  they  have  been  paying  rent   in  kind  and  cannot 
acquire  a  right  of   occupancy  by  mere    lapse  of   time.     Does  the 
fact  that   they   are  among   the  proprietary   body  entitles  them 
to  a  right  of  occupancy  ?    If   the   claim  is  made  on   this  ground 
it  is  met  by   Section  10  of  the  Act   which  distinctly    says    that 
in  the   absence  of    a  custom  to  the   contrary,  no  one  of   several 
joint  owners   shall     acquire  a    right   of   occupancy   under  this 
chapter  inland  jointly  owned  by  them.     The  land  is  still   jomt y 
owned  by   the   proprietary  body   of   the  village,   of  which   the 
tenants   of  this  land   form  a  part,   and   as  no   special   custom  is 
alleged,   it  is  cW   that   these  tenants  cannot  acquire  a  right  of 
occupancy  as  against  the  general  proprietary  body. 

Can  they  then,  as  has  been  found  by  the  Courts  below, 
acquire  an  occupancy  right  as  against  the  maafidac's  ho.r«, 
though  not  against  the  general  proprietary  body  ?  I  do  not 
think  so,  as  the  whole    intention  of   the    Actappearj  to  bo  that 
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good  as  against  all  others  having  rights  in  the  laud.  More- 
over, to  establish  a  right  of  occupancy  under  Section  5  (1)  (6) 
of  the  Act,  it  is  necessary  to  prove  that  the  tenant  once  owned 
the  land  and  has  ceased  fc)  be  landowner  thereof;  bat  these 
cultivators  have  not  ceased  to  be  owners  of  the  land.  It  is 
still  owned  by  the  village  proprietary  body,  in  which  they  have 
shares,  and  if  for  any  reason,  such  as  the  failure  of  heirs  of  the 
rnuafidar,  the  Sub-Settlement  should  come  loan  end,  the  land 
will  revert  to  the  shaviilat  deli  and  the  present  cultivators  will 
be  entitled  to  their  share  of  it  as  joint  owner. 

I  hold  then  that  when  land,  the  revenue  of  which  has  been 
assigned,  is  on  resumption  settled  with  the  muafidar's  heir, 
he  is  ordinarily  entitled  to  receive  the  landlord's  profit  in  the 
land,  and  to  eject  the  tenants  unless  they  can  prove  that  they 
have  acquired  a  right  of  occupancy  and  that  the  mere  facts 
that  the  land  is  land  owned  in  oommon  by  the  whole  village, 
and  that  some  members  of  the  proprietary  body  are  the  culti- 
vators of  the  land  do  not  give  those  cultivators  a  right  of 
occupancy. 

In  these  cases  therefore  I  cancel  the  decrees  of  the  Lower 
Courts  and  direct  that  the  suits  be  dismissed  with  costs 
throughout,  subject  to  the  determination  by  the  Court  of  first 
instance  of  the  amount  of  compensation  payable,  if  any.  under 
Section  70  of  the  Act. 


Application  allowed. 


No.  4. 


Before  the  Eon'ble  Mr.  James  Wilson,  C. 8. L,  Financial 

Commissioner. 

RAM  SARAN  DAS,— APPELLANT, 

Versus 

SARDARA  AND  ANOTHER,— RESPONDENTS. 

Appeal  No.  1  of  1907-08 

Punjab    Alienation    of  Land  Act,    1900,  Section,  3  (3),  10-Pennanent 
Alienation  of  Land-Granting   or  refusing  sanction-Discretion-A^en! 
Revision.  ™""* 

Held,  that  an  order  of  a  Deputy  Commissioner  granting  or  refusing  sar- 
tion  to  a  permanent  alienation  under  Section  3  (3)  of  (he  Puniih  Ar"     <• 


Land  Act,  1900,  is  open  to  appeal  and  revision 


of  Chapter  U  of  the  Punjab  Land  Revenue  Act,  1887. 


as  provided  by  the  provisions 
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Appeal  from  the   order    of   JR.   E.    Younghusland,    Esquire, 
Commissioner,  Lahore  Division,  dated  2lst  Octoher  1907. 
The    judgment    of  the    Financial    Commissioner      was    as 
follows  :— 

The    Financial   Commissioner.— 1  Uve    heard    what  Lala  19*R  April  1908. 
Ram    Saran    Das    has    to  say,  and  read  the  written   statement 
put  in  by  him. 

The  facts  are  as  follows  : — 

Certain  members  of  an  agricultural  tribe  belonging  to 
the  village  of  Mebdipnr,  in  the  Lahore  tahsil,  applied  to  the 
Deputy  Commissioner  for  sanction  under  Section  3  (3)  of  the 
Punjab  Alienation  of  Land  Act,  1900,  to  the  sale  of  their  whole 
holding  (except  109  kanals  5  marlas,  which  were  held  by 
occupancy  tenants)  to  the  sons  of  Rai  Bahadur  Mela  Ram,  who 
were  not  members  of  an  agricultural  tribe,  or  agriculturists,  in 
the  village,  and  the  Deputy  Commissioner  by  his  order,  dated 
11th  April  1905,  sanctioned  the  sale  on  the  ground  that  the 
price  offered  was  fair,  and  that  it  would  be  to  the  advantage 
of  tbe  applicants  to  sell,  as  they  we-e  mnch  in  need  of  the  sum, 
something  over  Rs.  8,000,  which  they  would  get  from  the  sale, 
seeing  that  they  were  liable  for  debts  amounting  to  Rs.  7,500, 
of  which  only  Rs.  3,640  had  be.-n  settled  by  the  mortgage  of 
447  kanals  17  marlas  of  their  landp,  leaving  them  only  183 
kanals  2  marlas  unmortgaged.  He  added  that  as  the  vendees 
were  not  money-lenders,  there  was  no  need  for  a  reference  to  the 
Commissioner. 

An  appeal  against  this  order  was  filed  in  the  Court  of  tho 
Commissioner  by  Imam  Din,  who  claimed  to  be  a  collateral  of  the 
vendors,  and  who  alleged  that  there  were  members  of  agricul- 
tural tribes  willing  to  purchase  the  lanl,  that  tho  debts  had 
not  been  enquired  into,  and  that  the  sale  was  not  a  bond 
fide  one.  The  Commissioner,  by  his  order,  dated  6th  September 
1905,  dismissed  the  appeal  on  the  ground  that  the  Land  Alien- 
at:on  Act  does  not  appear  to  allow  an  appeal  to  the  Commis- 
sioner from  an  order  of  a  Deputy  Commissioner  under  Section  3 
sanctioning  a  pale.  At  the  same  time  he  thought  it  neccssaiy 
to  bring  the  case  to  the  notice  of  the  Financial  Commissioner, 
as  tho  Deputy  Commissioner's  order  appeared  to  him  to  be  en- 
tirely coutiary  to  the  spirit  of  the  Act.  He  pointed  oct  that 
the  vendors  owned  altogether  811  Icanals  I  marla,  of  which 
518  kanals  li  marlas  were  mortgaged  and  109  kanals 
5  marlas  held  by  occupancy  tenants,  and  that  the  Deputy 
Commissioner   had    sanctioned   the   sale    to  capitalists  of  tho 
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whole  of  the  land,  including  the  183  kanals  hitherto  free  of  all 
encumbrances,  except  only  the  109  kanals  5  marlas  under 
occupancy  tenants,  and  that  the  vendors  alleged  they  owed  ia  all 
Rs.  7,800  of  which  Rs.  4,050  were  secured  by  mortgages,  and 
wanted  Rs.  700  for  their  own  personal  expenses.  He  considered 
the  case  to  be  exactly  one  of  those  which  tlio  Act  was  passed  to 
prevent,  and  recommenced  that  the  sanction  given  by  the  Deputy 
Commissioner  should  be  set  aside  and  that  sauction  be  only  given 
to  the  sale  of  so  much  of  the  mortgaged  land  as  was  necessary 
to   free  the  rest  from  mortgage. 

The  Financial  Commissioner  (Sir  T.  Gordon  Walker)  held 
that  this  report  was  one  made  under  Section  16  (3)  of  the 
Land  Revenue  Act,  to  be  disposed  of  by  him  under  Section 
16  (4),  but  that  Imam  Din  had  no  locus  standi  in  the  case, 
not  being  a  party.  He  also  held  that  under  Section  19  cf 
the  Alienation  of  Land  Act  an  appeal  would  lie  from  an  order 
of  the  Deputy  Commissioner  sanctioning  a  sale  under  Sections 
3  (2)  and  3(3),  but  that  apparently  the  remedy  by  appeal 
would  only  be  open  to  one  of  the  parties  to  the  transaction, 
and  not  to  a  possible  reversioner  or  pre-emptor.  He  considered 
that  the  case  ought  to  have  been  submitted  by  the  Deputy 
Commissioner  for  sanctiou  under  paragraph  11  (viii)  of  Financial 
Commissioner's  Circular  Letter  No.  3441,  dated  5th  June  1901, 
although  the  Deputy  Commissioner  did  not  consider  that  the 
vendees  were  "  money -lenders."  He  thprefore,  after  hearing  the 
parties,  set  aside  by  his  order,  dated  26th  April  1906,  the  De- 
puty Commissioner's  order  sanctioning  the  alienation,  and  left 
further  proceedings  to  the  Commissioner  and  Deputy  Com- 
missioner. 

The  Commissioner  has  now,  by  his  order,  dated  2 1st  October 
1907,  sanctioned  the  sale  of  34  ghumaos  6  kanals  5  marlas 
to  Lala  Ram  Saran  Das  on  condition  that  the  existing  mort- 
gages are  paid  off,  and  directed  that  the  rest  of  the  laud 
included  in  the  deed  of  sale  shall  remain  with  him  as  a  usufruc- 
tuary mortgage  for  twenty  years  under  Section  14  of  the  Land 
Alienation  Act,  and  that  at  the  end  of  twenty  years  it  shall  be 
delivered  back  to  the  original  vendors  free  of  all  encumbrances. 
Sale  of  the  area  above-mentioned  was  sanctioned,  because  it  was 
found  that  this  would  be  sufficient  to  clear  off  tho  existing 
mortgages. 

The  vendee,  Lala  Ram  Saran  Das,  now  appeals  against  this 
older,  and  asks  that  sanction  be  given  to  the  sale  of  the  whole 
of  the  land  included  in  the  original  deed.  This  request  has 
already   been    refused    by   my   predecessor,   and     1  mast   again 
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refuse   it,   as   I    agree  with  the  view  taken   of    the   case   by    Sir 
T.  Gordon  Walker. 

As  the  appellant  again  argues  that  the  order  of  the  Deputy 
Commissioner  sanctioning  the  sale  should  be  considered  a-  final, 
it  may  be  well  to  repeat  that  an  order  by  a  Deputy  Commis- 
sioner under  Section  3  (3)  of  the  Alienation  of  Land  Act  grant- 
iDc  or  refusing  sanction  to  a  permanent  alienation  of  laud 
required  bv  Section  3  (2)  is  not,  final,  seeing  that  Section  19 
of  the  Act  extends  to  the  proceedings  of  Revenue  Officers  under 
the  provisions  of  Chapter  II  of  the  Punjab  Land  Revenue  Act. 
The  effect  of  this  section  is,  that  such  an  order  is,  like  other 
orders  of  Revenue  Officers,  subject  to  appeal  and  revision,  as 
laid  down  in  that  chapter.  Such  an  order  may,  therefore,  be 
cancelled  by  the  Financial  Commissioner  iu  the  exercise  of  his 
revisional  jurisdiction  under  Section  16  (4)  of  the  Land  Revenue 
Act, 

In  this  ease  I  hold  that  the  Deputy  Commissioner's  original 
order  was  rightly •  cancelled  as  being  contrary  to  the  true 
interests  of  the  vendors  and  their  reversioners,  and  to  the  spirit 
and  intention  of  the  Act.  It  may  be  that  the  appellant, 
believing  that  the  Deputy  Commissioner's  sanction  was  final, 
incurred  expenditure  which  he  would  not  have  incurred,  had 
he  known  that  it  might  be  cancelled  on  revision,  but  that  is  no 
good  reason  why  an  improper  order  i-honld  stand,  or  why  the 
intention  of  the  Act  should  be  frust.ated  in  the  appellant's 
interest  ir  this  particular  case. 

1  think  that  the  arrangement  now  sanctioned  by  the  Com- 
missioner goes  as  far  as  it  is  possible  to  go  in  the  direction  of 
sanctioning  a  permanent  alienatiou  of  the  vendor's  laud, 
with  due  regard  to  the  considerations  1  have  mentioued. 

Appeal    iismisiea- 
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No. 

A 

ABANDONMENT. 

See  Co-sharer  ...  ...  ...  .„  i#<       12O 

ACKNOWLEDGMENT  OF  DEBT. 

See  Limitation  Act,  1877,  Section  19         ...  ...  ...54,102 

See  Contract  Ad,  1872,  Section  25  ...  ...  ...       119 


ACTS 


XIII  of  1859— See  Work/man's  Breach  of  Contract  Act,  1859. 
XLV  of  1860— See  Penal  Code. 
XXVII  of  1871— See  Criminal  Tribes  Act,  1871. 
IV  of  1872— See  Punjab  Laics  Act,  1872. 
IX  of  1872— See  Contract  Act,  1872. 
I  of  1877— See  Specific  Belief  Act,  1877. 

III  of  1877— See  Registration  Act,  1877. 
XV  of  1S77—  Soe  Limitation  Art,  1877. 

Fo/lSSl— See  Probate  and  Administration  Act,  18-1. 

IV  of  1882— See  Transfer  of  Property  Act,  1882. 
VI of  1882 -See  Companies  Act.  1882. 

XIV  of  1882— See  Civil  Procedure  Code,  1882. 
XVIII  of  1684— See  Punjab  Courts  Act,  1884. 
Vllof  1887— See  Suits  Valuation  Act.  1887. 


INDEX  OF  CIVIL  CA.SES  REPOUTED  IN  THIS  VOLUME. 
The  referencts  are  to  the  Nos.  given  to  the  cases  in  the  "  Record  " 


ACTS— (concld.) 

IX  of  1887— See  Small  Cause  Courts  Act,  1887. 
XVI  of  1887— See  Punjab  Tenancy  Act,  1887. 
XVII  of  1887— See  Punjab  Land  Revenue  Act,  1687. 
VII  of  1889— See  Succession  Certificate  Act,  1889. 
VIII  of  1890— See  Guardian  and  Wards  Act,  1890. 
IX  of  1890— See  Railways  Act,  1690. 
Ill  of  1893— See  Government  Tenants  Act,  1893. 
Y  of  1898— See  Criminal  Procedure  Code,  1898. 
IX  of  1899— See  Arbitration  Act,  1899. 
II  of  1699- See  Stamp  Act,  1899. 
XIII  of  1900— See  Alienation  of  Land  Act,  1900. 
II  of  1905— See  Pre-emption  Act,  1905. 

ACT  OF  STATE. 

Act  of  State— Act  done  in  exercise  of  sovereign  powers-Jurisdiction  of 
Civil  Courts.- Plaintiffs  purchased  certain  standing  trees  in  Ghnnd  Mate 
from  the  Bana  of  Ghund.  They  felled  the  trees  and  brought  over  the 
timber  to  Sanjoli,  a  village  in  the  Koti  State.  The  Superintendent  of 
HU1  States,  acting  under  the  authority  of  Rule  8  of  the  Rules  regardmg 
the  conservancy  of  for*.**  in  the  Simla  Hill  States  which  had  been  sanc- 
tioned by  the  Punjab  Government  on  5th  February  1904,  con6aoftted  the 
timber,  it  not  having  been  marked  by  the  State  Forest  official  w,  h  the 
State  hammer-mark  as  required  by  the  said  rule,  and  sold  it  by  a  net  on 
for  Ks  5,115.  Thereupon  the  plaintiff  sued  >n  the  Court  of  the 
District  Judge  of  Simla  for  the  restitution  of  the  timber  or  for  us  value. 

Held  that  the  act  complained  of  having  been  passed  by  the  Superin- 
tendent of  the  Hill  States  in  his  political  capacity  in  respect  ot  the 
property  of  a  foreign  State  in  foreign  territory  was  an  act  of  State,  and 
as  such  was  not  liable  to  be  questioned  in  a  Municipal  Court  in  British 
India. 

The  fact  that  an  act  of  State  directed  towards  a  foreign  State  and 
done  in  foreign  territory  affected  indirectly  a  subject  of  the  State  doing 
the  act  did  not  prevent  that  act  from  being  an  act  of  State 

ADVERSE  POSSESSION. 

See  Co-sharers 

See  Mortgage 

See  Occupancy  Rights 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME.' 


The  references  are  to  the  A'os.  given  to  the  cases  in  the  "  Record.  " 


ALIENATION  OF  LAND  ACT,  1900. 

Section  4. 

Member  of  an  agricultural  tribe— Kharals  of  Hissar  District. — Held 
that  Kharals  of  Hissar  District  are  not  members  of  an  agricultural  tribe 
in  that  district  for  the  purposes  of  the  Punjib  Alienation  of  Land 
Act,  1900     ...  ...  ...  ...  ...  ...       117 

ANCESTRAL  PROPERTY. 

See  Custom—  Alienation. 
See  Custom — Inheritance. 

Attachment  and  fale  of  ancestral  property  belonging  to   an   absconding 
offender  subject  to  Punjab  Customary  Law. —  affect  of  such  sale  upon  the 
rights   of   inheritance   of  the   absconder's    male   lineal   descendants    and 
collaterals. 

See  Criminal  Procedure  Code,  1898,  Section  87  ...  ...18,F.B. 

APPEAL. 

1.  Appeal  against  preliminary  order  under  Section  215  A.,  Civil 
Procedure  Code,  1882— Court-fees  on— 

See  Court-Fees  Act,  1870,  Section  7  (iv)  (6)  ...  ...       150 

2.  Appeal  instituted  in  wrong  Court— Carelessness  or  oversight  of 
appellant  or  counsel  — Sufficient  cause. 

See  Limitation  Act,  1877,  Section  5  ...  ...  ...       118 

3.  Arbitration— Award  — Order  directing  private  award  to  be  filed— 
Finality  of  such  order— Appeal — Revision — Civil  Procedure  Code,  1882, 
Sections  522,  525,  526.— Held  by  the  Full  Bench  that  no  appeal  will  lie 
from  an  order  under  Section  526  of  the  Code  of  Civil  Procedure  direct- 
ing the  filing  of  an  award  made  between  the  parties  without  the  inter- 
vention of  a  Court  except  in  so  far  as  tho  decree  may  be  not  in 
accordance  with  the  award,  and  equally  such  an  order    is   not   subject 

to  revision  on  the  points  on  which  an  appeal  would  not  be  allowed        ...1  F.B. 

4.  Appeal— Land  suit — Suit  for  declaration  that  plaintiff  is  the  sole 
owner  of  an  orchard  on  a  portion  of  the  village  shannhit— Punjab  Courts 
Act,  1884,  Sections  3,  40.— Plaintiff  Rued  for  a  declaration  that  a  cer- 
tain orchard  on  a  portion  of  the  village  ehamil  I  was  planted  by  him 
alone  at  his  own  expense  and  that  he  was  in  silo  possession  thereof. 
No  claim  was  made  with  respect  to  the  land  occupied  by  the  orchard 
or  the  shamilat   as   a   whole.     Relief  sought  was    valued   at    Rs.    400. 

Held  that  the  suit  was  not  a  "  land  suit  "  within  the  meaning  of 
Section  3  of  the  Punjab  Couits  Act,  1884,  and  that  therefore  no 
further    appeal   lay        ...  ...  ••■  •••  •■•  4 

5.  Jurisdiction —  Valuation  of  suit— Suit  for  possession  of  house — Decree 
on  payment  of  improvements— Value  for  purposesof  Court-fee  o-dappeal- 
Punjab  Courts  Act,  1884,  Section  39 -Court-Fets  Act,  1870,  Sections  7  (V) 


INDEX  OF  CIVTL  CASES  REPORTED  IN  TUTS  VOLUME. 


The  references  are  to  the  Nos.  given  to  the  < 


No. 


APPEAL-(contd.) 


(c)  and  9. — Pkintiff  sued  for  possession  of  ahouse  which  he  valued  at 
Rs.  90.  Thp  Mansiff  granted  him  a  decree  for  possession  en  payment  of 
lis.  635,  value  of  improvements  effected  by  the  defendants.  He  appealed 
to  the  District  Judge  against  so  much  of  the  decree  as  awarded  compensa- 
tion for  improvements.  The  District  Judge  held  that  he  had  jurisdiction 
and  that  the  Court  fee  must  be  made  up  to  the  value   of   improvements. 

Held,  by  the  Full  Bench  that  the  value  of  the  suit  for  purposes  of 
appeal  under  the  Punjab  Courts  Act,  1884,  was  the  market  value  of  the 
house  as  sscertained  by  the  first  Court  and  that  the  District  Judge  had 
not  jurisdiction  to  entertain  and  hear  the  appeal  ...  ...\9,F.B. 

6.  Suit  for  redemption— Valve  for  purp<  ses  of  further  appeal — 
Punjab  Courts  Ad,  1884,  Section  40  (6j. — Held  that  for  purposes  of 
Section  40  (6)  of  thePanjhh  Couits  Act,  1884,  the  value  of  suit  for 
redemption  is  the  sum  found  by  the  decree  appealed  to  be  payable  on 
redemption  and  not  the  value  of  the  property  itself  ...  ...         28 

7.  Appeal  from  order  of  remand— Power  of  Chief  Court  to  go  into  the 
merits  of  the  case — Practice— Civil  Procedure  Code,  1882,  Sections  562, 
588  (28).— Held  that,  upon  an  appeal  under  clause  28  of  Section  588 
of  the  Code  of  Civil  Procedure,  against  an  order  of  remand  under 
Section  562,  as  soon  as  it  is  found  that  the  remand  order  is  not  war- 
ranted by  the  terms  of  the  section,  inasmuch  as  the  case  has  not 
been  disposed  of  by  the  Court  of  first  instance  npou  a  preliminary 
point,  the  Chief  Court  will  not  enter  upon,  or  in  auy  way  deal  with, 
the  spurious  pieliminary  point  which  the  Lower  Appellate  Court  had 
wrongly  held  to  justify  the  remand  order        ...  ...  ...         38 

8.  Arbitration— Award — Decree  on  judgment  in  accordance  with,  an 
au-ard— Appeal— Civil  Procedure  Code,  1882,  Section  522.— Held  that  a 
decree  passed  in  accordance   with  an  award  made  by   an   arbitrator    is 

not  appealable  ,..  ...  ...  •••  ...80,  P.O. 

9.  .Company  — Winding-up— Appeal  from  winding  up  order- 
Notice  of  appeal  —Limitation— Extension  of  time— Companies  Ad,  1882, 
Section  169— Applicability  of  Sections  5  and  12  of  the  Indian  Limita- 
tion Act,  1887,  to  period  prescribed  by  Section  169.— Held  that  an  ap- 
peal against  an  order  made  in  the  matter  of  the  winding  up  of  a 
Company  under  the  Indian  Companies  Act,  1882,  ought  to  be  filed  with 
such  promptitude  as  to  render  seivice  of  notice  upon  the  respondent 
possible  within  the  thiee  weeks  allowed  by  Section  169  of  the  Act,  and 
the  Appellate  Court  will  not  extend  the  time  for  appealing  unless  the 
delay  is  caused  either  by  the  conduct  of  the  respondent  or  by  mistakes 
of  the  officials  of  the  Appellate  Court. 

A  person  appealing  under  this  section  should  not  be  allowed  to 
avail  himself  of  an  extension  by  reason  of  his  ignoranco  of  the  practice 
or  the  comparative  novelty  of  the  special  procedure  prescribed  by  it. 

The  provisions  of  Sections  5  and  12  of  the  Limitation  Act  are  not  ap- 
plicable to  the  computation  of  the  period  of  limitation  prescribed  by 
Section  169  ...  ...  ...  •••  ...         95 
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in  the  "  Record- 


No* 

APPEAL  -(eoccld.)- 

10  Insolvency -Application  to  be  declai eel  ,  insolvent- -Rejection  of 
application-Value  of  subject  matter  over  Rs.  5,000 -Appeal-Course 
of -Cn-il  Procedure  Code, .  1682,  Sections  351,  5SS  (17),  589—IMd 
that  an  appeal  aeainst  an  order  passed  by  a  District:  Judge  under 
Section  351,  Civil  Procedure  Code,  1882,  refusing  an  application  to 
be  declared  an  insolvent  lies  by  virtue  of  Punjab  Government  Noti- 
fication  No.  940,  dated  2-Ub  October  1-68,  without  regard  to  tbe 
value  of  the  subject  matter  involved,  to  the  Divisional  Couit  ...         98 

11.  Succession  Certificate  Act,  1898.  Sections  7,  9,  19—  Order 
qranting  certificate  conditional  upon  furnishing  security— Appeal— Held 
that  an  order  granting  a  certificate  of  Bucc<  saion  under  the  Succession 
CerriGcate  Act.  1889,  conditional  on  eivinsr  Security  is  an  order 
"  granting  a  c-nificite  "  within  the  meaning  of  Section  19  of  the  Act, 
and  is  therefore  appealable  ...  ...  •••  •••        lci9 

APPEAL  TO  PRIVY  COUNCIL. 

Appeal  to  Privij  Council— Extension  of  time  for  giving  security— 
Civil  Procedure  Code,  1882,  Section  602.— Held  that  the  Chief  Court 
is  competent  for  sufficient  cause  to  extend  tbe  period  allowed  by 
Section  602  of  the  Code  of  Civil  Procedure  for  giving  the  security  aud 
making  the  deposit  required  by  that  section     ...  ...  ...         87 

ARBITRATION. 

1.  Order  directing  private  award  to  be  filed— Finality  of  such 
order — Appeal — Revision. 

See  Appeal  ...  •••  —  •■•  ...1,  F.B 

2.  Decree  in  accordance  with  an  award— Appeal. 

See  Appeal-No.  8  ...  •••  -  ...80.P.C 

ARBITRATION  ACT,  1899. 


Application  of  to  suits   which  could   be   instituted   in    a    I 
town.— Held  that  the   term  "could  be  instituted  in  a  Presidency  town  " 

in  Section  2  of  the  Arbitrttinn  Act  is  not  limited  to  suit*  which  cannot 
b«  instituted  elsewhere  than  in  a  fr<  sidency  town,  but  aoplies  to  suits 
which  on,  at  the  plaintiff's  option,  be  instituted  in  a  Presidency  town 
or  elsewhere 

Section  19. 

Revision    of    an    order    under    this    Section— 'Chief    Court's    powers 
of— Punjab   Courts  Act,  1884,  Section  70  (1)  (6). 

See  Revision 
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No. 


ATTACHMENT. 


one 


Execution  of  decree— Attachment  of  immoveable  property 
creditor — Claim  by  another  creditor  under  Section  295 — Removal  of 
attachment — Assignment  for  consideration — Effect  of  assignment  on 
person  claiming  under  Section  295  —  Validity  of  such  assignim-nt — Civil 
Procedure  Code,  1882,  Sections  274,  276,  295— Transfer  of  Property  Act, 
1882,  Section  53.— Held  that  a  decree-holder  who  simply  obtains  an 
order  for  a  rateable  share  of  the  assets  in  the  proceeds  of  sale  of  the 
property  attached  at  the  instance  of  another  judgment-creditor  is  not, 
when  the  decree,  in  execution  of  which  the  property  was  attached  is 
satisfied  and  the  attachment  withdrawn,  entitled  to  the  benefit  of  that 
attachment;  »nd  that  the  assignee  of  such  property  by  virtue  of  a 
private  alienation  trade  after  the  removal  of  such  attachment  has  a 
good  title  as  against  such  decree-holder. 

Held,  also,  that  a  transfer  of  immoveable  property 
creditor  for  good  and  valuable  consideration  is  not  void 
its  obvious  effect  might  be  to  defeat  or  delay  the  claim  i 
creditor. 

B 


7   in  favonr  of   a   J 
d  merely  because  /    / 
of  a  less  vigilant  /    ' 


BALANCE  OF  ACCOUNT. 

See  Limitation  Act,  1877,  Section  19 

BIRT. 

Enjoyment  of  birt  by  one  heir  of  mortgagee  adversely  to  other 
heirs — Extinguishment  of  title  of  rival  heirs. 

See  Limitation  Act,  1877,  Section  28 

BURDEN  OF  PROOF. 

1.  As  to  the  validity  of  an  alienation  of  ancestral  immoveable  property 
by  a  member  of  an  agricultural  tribe  who  has  settled  to  urban  life. 

Sec  Custom— Alienation 

2.  There  is  do  general  presumption  that  regardless  of  tiibo  and 
creed  agnates,  however  remote,  exclude  daughters  from  Succession  to 
aocestral  property 

3.  The  burden  of  proof  as  to  whether  remote  collaterals  such  as 
of  the  sixth  degree  exclude  daughters  from  succession  to  ancestral 
property  rests  on  the  party  who  asserts  its  existence 


CAUSE  OF  ACTION. 

Misjoinder  of  causes  of  action. 

See  Multifariousness  ...  ...  ...  ,„30,F.J 
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CHILDREN. 

Legitimacy  of  children  of  a  fifth  wife  under  Muhammadan  Law. 

See  Muhammadan  Law— Marriage  ...  ...  •••  " 

CIVIL  PROCEDURE  CODE,  1882. 
Section  16  (d). 

Jurisdiction— Sale  of  a  house  in  foreign  territory  by  a  British 
Insolvency  Court— Suit  for  the  recovery  of  a  share  of  the  purchase-money 
on  the  ground  of  co-ownership — Suit  for  determination  of  an  interest 
in  immovable  property.— Held  that  a  Buifc  to  follow  Hie  purchase- 
money  of  a  house  in  a  foreign  territory,  which  had  been  sold  by  the 
order  of  a  British  Insolvency  Court,  or.  the  ground  thai  i»  was  not  the 
sole  property  of  the  insolvent,  and  that  a  oertain  portion  of  it  belonged 
to  the  plaintiff,  is  a  suit  "  for  the  determination  of  any  right  to  or  interest 
in  immoveable  property  "  within  the  meaning  of  Section  16,  clause  (d) 
of  the  Code  of  Civil  Procedure,  and  can  only  be  instituted  in  a  Conrt 
■within  the  local  limits  of  whose  jurisdiction  the  house  is  situated  ...       122 

Section  17. 

See  Jurisdiction     ...  .-  •••  •••  •••        ^6 

Section  28. 

See  Multifariousness  ...  -•  •••  ...S0,F.B. 

Section  45. 

See  Multifariousness  ...  »■  •••  ...Z0,F.B 

Section  111. 

Written  statement— Plea  of  payment— Set  off— Levy  of  Court-fee  on 
such  written  statement. 
See  Set-off 
Section  158. 

Son-service  of  [some  of    the  plaintiff's  witnesses — Power   to  dismiss 


S.-i 


S"lt. 

See  Dismissal  of  Suit 

Section  215  A. 

Suit  for  partition — Preliminary  order  under  this    Section— Appeal- 
Court- fees  on— 

See  Court-Fees  Act,  1870,  Section  7  (u>)  (6) 
Section  243. 

See  Execution  of  Decree 
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No. 

CIVIL  PROCEDURE  CODE,  1882— (oontd.). 

Section  253. 

Liability  of  surety  who  has  given  security  for  the  appearance  of  a  person 
arrested  under  Section  336  to  be  proceeded  against  summarily  in 
execution  proceedings. 

See  Surety  ...  ...  ,„  ...  ,„       143 

Section  257  A. 

Application  of,  to  an  agreement  in  satisfaction  of  a  judgment-debt 
— Enforcement  of  agreement  by  suit. — Held  by  the  Full  Beueh  (Robert- 
son, J.,  dissenting),  that  Section  257  A.  applies  only  to  execution 
proceedings  and  does  cot  apply  to  an  agreement  entered  into  between 
a  decree-holder  and  a  judgment-debtor,  which  in  itself  Satisfies  and 
extinguishes  a   jugdmeut-debt        ...  ...  ...  ...29,^.5. 

Section  274. 

See  Attachment      ...  ...  ...  ...  ...        8j 

Section  276. 

See  Attachment      ...  ...  ...  ...  ...        81 

Section  295. 

See  Attachment      ...  ...  ...  ,.,  gj 

Section  315. 

Suit  by  auction-purchaser  to  recover  purchase-money— Maintainability 
of  such  suit. 


See  Jurisdiction  of  Small  Gauss  Court. 
Sse  Bight  of  Suit   ... 


Sale  of  immoveable  property  in  execution  of  decree —Registration  of 
sale  certificate  under  Section  89  of  the  Registration  Act — Suit  for  pre- 
emption— Applicability  of  seeoud  part  of  Article  JO  of  the  Limitation  Act, 
1S77. 

See  Limitation  Act,  1877,  Article  10         ...  ...  ...14,2,F.B. 

Section  336. 

Liability  of  surety  who  has  given  security  frr  the  appearance  of  a 
person  arrested  under  this  section  to  be  proceeded  against  summarily  in 
execution  proceedings. 

See  Surety  ...  ...  ...  ...  143 
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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record." 


No. 
CIVIL  PROCEDURE  CODE,  1882— (contd.). 
Section  351. 

Application  to  be  declared  insolvent — Rejection  of  application  —  Value 
of  subject-matter  over  Rs.  5,000  — Appeal — Course  of — 

See  Appeal  No.  10  ...  ,..  ...  ...         98 

Section  375. 

See  Compromise      ...  ...  ...  ...  ...         77 

Section  412. 

See  Pauper  Suit     ...  ...  ...  ...  ...       lOi 

Section  445. 

And  Sections  457,  582,  587 — Competency  of  a  married  woman  to  re- 
present a  minor  in  an  Appellate  Court — Guardian. 

Sec  Guardian         ...  ...  _.  ,„  ...  8 

Sec  i  ion  503. 

See  Receiver. 
Appointment  of  receiver  in  testamentary  suit— Discretion. 

See  Receiver. 
Section  522. 

See  Appeal  Nos.  3— 8  ...  ...  ...  ...1,  F.  B. 

80'  P.  6. 
Section  525. 

See  Appeal  No.  3  ...  ...  ...  >itlf  f.  2. 

Section  526. 

See  Appeal  No.  3...  ...  ...  ...  ...\,F.B. 

Section  539. 

Sea  Religious  Institution         ...  ...  ...  ...  7 

Section  561. 

Query. — Can  an  Appellate  Conrt  entertain  cross-objections  under 
Section  561  of  the  Code  of  Civil  Procedure  when  it  has  decided  that  an 
appeal  would  not  lie  ?    ..  ...  ...  ...  ...         28 

Seciion  562. 

See  Appeal  No.  7  ...  ...  ...  ...  iti         33 

<3/i«    7?^„,„.,J  inn 
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CIVIL  PROCEDURE  CODE,  1882— (concld.). 

Section  588(17). 

See  Appeal  Fo.  10 
Section  588  (28). 

See  Appeal  No.  7  ... 
Section  589. 

See  Appeal  No.  10 
Section  602. 

See  Appeal  to  Privy  Council     ... 

COMMON  LAND. 

1.  Possession  of  one  co-sharer— Adverse  possession. 
See  Co-sharers 

2.  Common  Land— Petition— Suit  for  partition  of  portion  of  common 
land.— Held  that  a  suit  for  partition  of  a  portion  of  the  shamilat 
is  not  maintainable,  and  consequently  a  purchaser  from  a  co  sharer  is 
not  entitled  to  obtain  partition  of  his  share  alone  in  the  village  common 
land 

COMPANIES  ACT,  1882. 
Section  169. 

See  Appeal  .Vo.  9   ... 

COMPROMISE. 

Compromise  of  suit -Compromise  must  relate  to  the  relief  claimed 
—Civil  Procedure  Code,  1882,  Section  375. -ffeW  that  under  Section 
375  of  the  Code  of  C.vil  Procedure  a  Court,  is  not  competent  to  pass 
a  decree  in  terms  of  a  compromise  which  embodies  reliefs  beyond  the 
scope  of  the  subject-matter  of  the  suit  and  which  could  not  have  been 
claimed  or  granted  in  the  suit  as  framed. 

Under  such  circumstances  the  con.se  laid  down  in  MutU  Vijoya 
Eaqhunatha  Udayava  Tevar  y.  Thandavarya  ^6^,B^> 
adopted,  i.e.,  that  the  Court  should  infcrm  the  pa. ties  that  the  terms  of 
the  comp.omise  could  not  be  embodied  i.i  the  decree,  and  i  .t  appeared 
that  the  compromise  was  arrived  at  conditionally  upon  its  bemg  in- 
corporated in  the  decree  to  proceed  with  the  suit 

CO-SHARERS. 

Common  land-Possession  of  one  co-sharer- Adverse  possession- Man- 
donment.-Eeld  that  as  in  common  holding  the  possession  of  one 
co-sharer  is  the  possession  of  all,  mere  occupat.on  and  enjoyment 
by  one  to  whatever  period  it  may  extend  to  does  not  const.tute ,  an 
adverse  possession  as  against  the  other  co-sharer,  un  ^  the  one  in 
possession  is    able    to   show    most   clearly   and  emphatically  his   own 
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The  references  are  to  the  Kos.  given  to  the  i 


CO-SHARE  RS— (conoid.) . 

An  absentee  in  a  common  holding  who  leaves  his  property  in  the 
hands  of  a  co-sharer,  asserts  his  rights  to  succeed  to  a  relative  on  tha 
opening  oat  of  a  succession  in  the  village  and  objects  on  the  first 
invasion  of  his  lights  by  the  persons  left  by  him  in  charge  of  his  share 
of  the  holding,  cannot  be  deemed  to  have  abandoned  his  property, 
as  in  such  cases  mere  longth  of  time  or  absence  does  not  affect  his 
rights  ...  ...  ...  ...  ...  ...       120 

CONTRACT. 

Contract— Contract  to  supply  goods —Special  limitation  of  time  for 
damages  from  due  date  of  draft— Suit  for  non-delivery — Inapplicability  of 
the  special  provision. — Held  that  a  special  provision  in  an  iudent  for  the 
supply  of  goods  limiting  the  period  for  a  claim  or  dispute  relating  to  the 
contract  to  60  days  from  due  date  of  draft  is  inapplicable  to  cases  of  non- 
delivery of  the  goods  indented  for  ...  ...  ...  ...       145 

CONTRACT  ACT,  1872. 

Section  16. 

See  Debtor  and  Creditor  ...  ...  ...  ...        115 

See  Mortgage  ...  ..  ...  ..  ...         51 

Section  25  (c). 

1.  Promise  to  pay  a  barred  debt. 

See  Limitation  Act,  1877,  Section  19         ...  ...  ...       102 

2.  Suit  for  balance  admitted  due— Acknowledgment  of  liability-- 
Promise  to  pay — New  contract. — Held  that  an  entry  in  writing  to  the 
effect  : 

"  Sri  Ganesh  ji  Sihai." 

"Sarkhat  kar  ditta  Pala  Mai,  Amar  Nath  Bhabhara  Khandaya 
"jog  Nikka  Ram,  Roda  Ram,  Rala  Ram,  Brahman  Gajrati,  Garhwale 
"  ne  miti  Poh  Sudi  teej  Poh  18,  Simbat  1959  tarik  ek  January  1903." 
"  Baqi  dena  raha  tarik  ck  January  1903  miti  Poh  audi  teej  Poh  din 
"  18,  Sambat  1959." 

"  Dastkhat  Roda  Rim  Gnjrati  Garhwale  tikas  (ticket-stamp)  laga 
"dittalene  Pala  Mai,  Amar  Nath  ne  dena  Nikka  Rim,  Roda  Ram 
"Gnjrati  Garhwale.     Dastkhat  Roda  Ram." 

amounts  to  a  mem  acknowledgment  of  liability  in  ranpect  of  an 
existing  debt  and  does  not  import,  a  promiio  to  p»y  the  same  so  «s  to 
constitute  a  fresh  cause  of  action  independently  of  the  debts  on 
which  the  balance  was  based  and  cannot  therefore  be  made  the  basis 
of  a  suit  ...  ...  ...  ...  ...  ...       119 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THTS  VOLUME. 


The  references  are  to  the  Noi.  given  to  the  cases  in  the  "  Record. 


CONTRACT  ACT,  1872—  (contd.). 
Section  30. 

1 .  Wagering  contracts-Principal  and  agent-Suit  by  agent  to  recover 
from  principal  sums  due  on  account  of  wagering  contracts- Maintainabil- 
ity of  such  suit-Held  that  an  agent  can  maintain  a  suit  agamst  his 
principal  to  recover  ths  actual  payments  which  he  has  made  as  agent 
under  the  express  instructions  and  on  behalf  of  his  principal  or  for  a 
liability  incurred  by  him  to  a  third  party  if  that  is  enforceable  by  law 
thoQ-h  the  contracts  in  respect  of  which  the  claim  is  made  were 
transactions  known  as  badni  transactions,  bat  he  cannot  include  in  it 
an  adjustment  of  a  badni  loss  against  a  budm  gam  on  behalt  of  his 
principal     ... 

Since  overruled  by  No.  79  P.  B.,  1908,  F.  B. 

2  Wagering  contracts-Principal  and  agent- Bights  and  liabilities 
of-Biahtof  agent  to  recover  from  principal  sums  due  on  «™™nt  °f 
wagering  contracts-Oontract  Act,  l8T2,_Sechon  3Q.-Held  by  the  Full 
Bench — 

1  That  a  cash  payment  made  by  au  agent  on  account  of  badni 
transaction  entered'into  on  behalf  of  a  principal  is  legally  recoverable 
from  the  principal. 

2  That  enforceable  liabilities  incurred  by  an  agent  on  such 
transactions  to  a  third  party  are  also  recoverable. 

3.  That  if  an  agent  dealing  badni  for  a  principal  loses  a  sum  of 
money  on  the  transaction  and  having  no  previous  account  with  the  third 
^authorises  him  to  enter  up  iu  his  books  a  debt  against  him  he 
cannot  without  paying  the  money  recover  the  amount  from 
his  principal. 

4  If  in  such  a  case  the  agent  already  has  dealings  with  the  third 
™rtv  and  is  owed  money  by  him  on  accounts  with  which  the  principal 
his  L  concern  and  the  sum  lost  as  aforesaid  being  less  than  the  sum 
due  to  the  "gent  is  seitled  by  a  credit  in  the  agent's  books,  and  a  debit 
fn  the  third  party's  books,  the  amount  so  credited  and  debited  ,s  recover- 
able  by  the  agent  from  the  principal. 

5  That  in  a  similar  case  if  the  debit  owed  to  the  agent  is  less 
than  the  sum  lost  by  him  on  account  of  his  principal  and  the  matter 
is  settled  by  a  debit  and  credit  as  aforesaid  plus  a  payment  in    cash    of 

h  b  SaniVne  by  the  agent,  the  latter  ™.™™^^g*& 
both  the  amount  adjusted  by  debit  and  cred.t  and  the  amount  of  the 
cash  payment. 

6.     That  if  in  such  a  case  the   sum   already    owed  *  th°  a«°n*  J* 
the  third  party  is  equal  to  the  sum  lost  as  aforesa.d  to  the    hird  party 
and  the  agent  authorises  that   party  to  set   off  one   against  the   other 
in  his  books  and  treat  the  account  as  squared  the  agent  can  recover  Ihe^ 
Rnm  in  auestion  from  his  principal... 
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No. 


CONTRACT  ACT,  1872-(concld.). 
Section  249. 

And  Section  264—  Notice  of  dissolution  of  partnership  on  the  retirement 
of  a  dormant  partner -Liability  of  such  partntr  for  debts  of  partnership 
— Shikmi  Sliarik. 

See  Partnership     ... 

COURT-FEE. 

Plea  of  payment  in  written  statement— Levy  of  Court-fee  on  such 
written  statement. 

See  Set-off 
COURT-FEES  ACT,  1870. 

Section  7  (w)  (&)• 

Suit  for  partition— Preliminary  order  under  Section  215  4,  Civil  Pro- 
cedure Code,  1882  —  Appeal— Court-fees  on.— Held  that  an  appeal  against 
a  pi  eliminary  order  under  Section  215  A  of  the  Code  of  Civil  Pro- 
cedure should  bear  under  Section  7  f»  (6)  of  the  Court-fees  Act,  1870, 
l[U,,,l  valoren  Coart-fee  according  to  the  amount  at  which  the  relief 
sought  is  valued  iu  the  plaint 

Section  7  f»  («)■ 

1  Valuation  of  suit— Suit  for  possession  of  a  fruit  garden.— Held 
that  the  term  "garden"  in  Section  7  (v)  (e)  of  the  Conrt-feen  Act, 
1870  includes  fruit  gar  !en,  even  though  the  bind  under  it  may  h  iVo 
been  assessed  to  land  revenue,  and  the  value  of  a  suit  for  possesion 
of  a  fruit  garden  for  the  purposes  of  the  Court-fees  Act  mast,  therefore, 
be  assessed  at  the  market  value  of  the  gardeu 

2  And  Section  9— Suit  for  possession  of  house— Decree  on  payment 
of  nnproroncnts-V,,'  of  Ouurt  /ee -Plaintiff  sued  for 
potion  of  a  house  which  he  valued  at  Rs.  90  The  Muns.ff 
sranted  him  a  decree  for  possession  on  payment  of  Rs.  Bd5,  value  of 
improvements  effected  by  the  defendants.  He  appealed  to  the  District 
Indee  against  so  much  of  the  decree  as  awarded  compensation  for 
improvements.  Tho  District  Judge  held  that  the  court  fee  must  be 
made  up  to  the  value  of  improvements. 

H.W  that  under  Section  7  (i>)  (e)  read  with  Section  0  of  the  Court- 
Fee*  Act  1870,  the  value  for  purposes  of  Oonrt  fees  must  be  computed 
on  the  jurisdiction  value  of  the  house  as  finally  fixed  by  the  Court      ...I 
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CRIMINAL  PROCEDURE  CODE,  1898. 
Section  87. 


28 


And  Section  88 — 'Absconding  offender — Attachment  and  sale  of  ancestral 
property  subject  to  Punjab  Customary  Law— Effect  of  such  sale  upon  the 
rights  of  inheritance  of  the  absconder's  male  lineal  descendant  and  collater- 
als—Crimiiial  Procedure  Code,  1898,  Sections  87,  88.— Seta  bv  a 
majority  of  the  Full  Bench  (Johnstone,  J.,  dissenting),  that  where 
ancestral  immoveable  property  held  by  a  person  subject  to  Punjab 
Customary  Law  is  attached  and  sold  by  order  of  a  (Jrimiual  Court 
under  Section  88  of  the  Code  of  Criminal  Procedure  the  sale  conveys 
the  life  interest  of  that  person  only  and  does  not  extinguish  the  right 
of  inheritance  after  his  death  of  his  male  lineal  descendant  or  of  collater- 
als descended  from  the  original  holder  of  the  property      ...  ,,,  18,F.B. 

CROSS-OBJECTIONS. 

Can  an  Appellate  Court  entertain  cross-objections  under  Section  561 
of  the  Code  of  Civil  Procedure  when  it  has  decided  that  an  appeal 
would  not  lie  ? 

CUSTODY  OF  WIFE. 

See  Restitution  of  Conjugal  Rights  ...  ...  ...         82 

CUSTOM— ADOPTION. 

Custom — Adoption — Adoption  of  distant  agnate  in  presence  of  near 
collaterals— Khakka  Jats  of  the  Amritsar  District. — Found  that  by 
custom  among  Khakka  Jats  of  the  Amritsar  District  the  adoption  of  a 
distant  agnate  is  valid  in  the  presence  of  near  collaterals  ...         10 

CUSTOM -ALIENATION. 

1.  Custom — Alienation — Sale  of  ancestral  urban  immovable  property 
—  'Son-agricultural  Rajputs  —Burden  of  proof — Presumption — Necessity. — 
Held  that  in  matters  of  alienation  the  descendants  of  a  Rajput  who  had 
Required  urban  immovable  property,  as  a  means  of  investment,  out  of 
his  earnings  in  Government  service,  should  not  be  presumed,  merely 
because  they  were  Rajputs,  to  be  governed  by  the  general  rules  of  the 
customary  law,  and  the  burden  of  proof  as  to  the  existence  of  a  special 
custom,  whereby  the  descendants  were  incompetent  to  alienate  without 
necessity,  rests  on  the  person  who  asserts  its  existence. 

I  Presumption  in  favour  of  a  restricted  power  of  alienation  of  ancestral 

immovable  property,  as  laid  down  in  Gujar  v.  Sham  Das  applies  only 
to  members  of  agricultural  tribes  who  are  members  of  village  communi- 
ties and  whoso  main  occupation  is  agriculture,  but  not  to  those  who 
hive  altogether  drifted  away  from  agriculture  as  their  main  occupation 
and  have  settled  for  good  to  urban  lire  and  have  adopted  trade,  industry 
or  service  as  their  principal  occupation  and  menus  and  source  of  liveli- 
hood. 

Held,  also,  that  a  sale  of  ancestral  immovable  property  by  a  limited 
owner  to  pay  debts  actually  due  is  binding  unless  the  objector  estab- 
lishes that  the  debts  had  been  contracted  for  immoral  purposes  and  in 
reckless  extravagance  ..  ^.  ...  ...        55 
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CUSTOM -A LIE  NATION— (contd  ). 

2  Custom— Alienation— Alienation  of  ancestral  property— Eight  of 
son  to  contest  alienation  made  by  his  own  father-Hindu  Laic -Brahmins 
of  Gupalpur  in  the  Amritsar  District. -Held  that  in  matters  of  alienation 
the  Brahmins  of  mama  Gopalpur,  in  the  Amritsar  District,  were 
governed  by  Hindu  Law  and  not  by  agricultural  custom,  and  that  a  son 
was  therefore' com',  etent  to  contest  an  alienation  of  ancestral  property 
by  his  own  father  on  the  ground  that  it  was  made  without  necessity  or 
consideration 

3  Custom— Alienation— Alienation  of  ancestral  property  6jf  sinless 
proprietor  in  favour  of  daughters  son  in  presence  of  brother  s  son- 
Brahmins  of  Rawalpindi  tahsil— Btndtt  Law.— Found  that  in  matters 
of  succession  to,  and  alienation  of  ancestral  immovablo  property 
the  Brahmins  of  village  Adiala  in  the  Rawalpindi  tahsil  were 
governed  by  Hindu  Law  and  not  by  custom    ... 

4  Custom- Alienation- Ancestrd  land— Jul  ah  as  of  Pajaica,  tahsil 
Fazilka,Feroztpore  District— Burden  of  proof —Held  that  the  plaintiff, 
upon  Whom  the  onus  lay,  had  failed  to  establish  that  Julahas  of 
Paiawa  in  the  Fazilka  tahsil  are  governed  by  the  Customary  Law 
prevailing  amongst  agricultural  tribes  which  restricts  the  power  of 
alienating  ancestral  agricultural  land. 

In  such  cases  the  Courts  must  consider  the  history  of  the  tribes, 
the  history  of  the  village,  actual  practice  in  regard  to  such  alienations, 
and  the  general  circumstances  of  the  case 

5  Alienation  by  male  proprietor— Suit  by  next  retertriontr  to  set  aside 
ali-nation  as  invalid  in  the  presence  of  the  adopted  son  of  such  proprietor 
—  Rinhtof  suit— Held  that  win  re  the  nearest  heir  entitled  to  object 
to  an  alienation  by  a  proprietor  with  l.mited  powers  happens  to  be  a 
minor  and  is  as  such  unable  to  exerc.se  a  free  agency,  the  next 
reversioner   is  entitle*  to  sue  for  the  protection  of  the  estate 

6  CusUm- Alienation- Alienation  by  on  adopted  son  of  his  adoptive 
father's  property-Locus  standi  of  sans  born  before  the  adoption  of  their 
father  to  contest  ali.nati.n—Ueld    that  sons    born  before  the  adoption 

of  their  father  do  not,  by  the  mete  reason  of  his  adoption,  become 
members  of  the  agnatic  family  of  the  adopter  and  have  therefore  no 
locus  standi  to  contest  an  alienation  made  by  their  father  of  ms 
adoptive  father's  property  as  being  made  without  necessity  or  con- 
sideration ... 

7.     Custom— Alienation— Alienation  by  sonless  proprietor— Assent    by 

reversioner— Locus  standi  of  the  sons  of  such  reversioner  to  contest  such 
alienation —Held  that  a  reversioner  is  competent  to  give  his  assent 
to  an  alienation  of  ancestral  land  by  a  sonless  proprietor  even  after 
he  has  contested  the  validity  of  that  alienation  and  obtained  a 
decree,  and  that  such  assent  is  binding  on  his  eons  and  on  all  re- 
versioners more  remote  than  himself 
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CUSTOM-ALIENATION— (contd.). 

8.  Custom— Alienation — Sale  by  limited  owner — Necessity — Failure  to 
prove  necessity  with  respect  to  a  fraction  of  the  consideration — Compe- 
tency to  convert  sale  into  mortgage.— Held  that  on  a  suit  by  the  son 
of  a  limited  owner  to  contest  a  sale  of  immoveable  property  made 
by  his  own  father  on  the  ground  that  it  was  without  necessity  or 
consideration  ought  not  to  be  converted  into  a  mortgage  merely  be- 
cause a  fraotion  of  the  purchase-money  was  not  proved  to  Lave 
been  for  necessity  or  might  possibly  be  fictitious  in  whole  or  in 
part,  especially  where  the  suit  is  collusive  and  the  amount  of  the 
purchase-money  proved  to    be   for  necessity    is  not  very  much  below 

the  real  value  of  the  property  sold  ...  ...  M1  g 

9.  Custom — Alienation — Gift  of  a  portion  of  ancestral  land  by  a 
■proprietor  to  a  cousin  in  presence  of  his  own  son — Phapra  Moghals 
of  J helum  District. — Found  that  there  is  no  recognized  custom  among 
Phapra  Moghals  of  the  Jhelum  District  by  which  a  pro- 
prietor can  make   a   valid  gift  of  a  portion  of  his  ancestral  property 

to  a  cousin  to  the  prejudice  of  his  own  son       ...  ...  .        126 

19.  Custom — ■Alienation — Bamdani  Sayads  of  tahsil  Talagang, 
District  Jhelum — Bequest  by  male  proprietor — Ancestral  and  acquired 
properly. — Found  that  among  Hamdani  Sayads  of  Talagang  tahsil  in 
the  Jhelum  District  a  bequest  by  a  male  proprietor  of  his  im- 
moveable property  is  valid  by  custom  so  far  as  it  affects  only 
bis  self-acquired  property  ...  ...  „.  #  132 

11.  Custom — Alienation — Alienation  by  sonless  proprietor  of  ancestral 
immoveable  property  to  daughter — Locus  standi  of  the  collaterals  of 
the  eighth  degree  to  contest  such  alienation — Rattal  Jats  of  Jallo,  tahsil 
Lahore. — In  a  suit  the  parties  to  which  were  BattalJats  of  mauza 
Jallo,  tahsil  Lahore,  a  sonless  proprietor,  made  a  bequest  of  his  entire 
estate,  including  the  ancestral  immoveable  property,  to  his  daughter. 
The  collaterals  of  the  eighth  degree  contested  the  alienation.  Held 
that    the  latter  had    failed   to   prove  that  by  custom  they  were  entitled 

to  contest  the  alienation  or  to  succeed  in  preference  to  the  daughter    ...  11 

12.  Custom — Alienation — Gift  by  male  proprietor  to  his  daughter 
with  the  consent  of  Ms  son — Locus  standi  of  reversioners  to  contest 
such  alienation — Arains  of  Jagraon  tahsil,  Ludhiana  District — Found 
that  by  custom  among  Arains  of  the  Jagraon  tahsil  in  the  Ludhiana 
District  a  gift  by  a  male  proprietor  of  his  ancestral  immoveable 
property  to  his  daughter  with  the  consent  of  his  sod  who  is 
himself   childless,  is    valid    and    cannot    as  such   be   questioned    by 

his  reversioners  ...  ...  ...  ...  ...         58 

13.  Custom — Alienation — Bequest  of  ancestral  property  by  sonless 
proprietor  to  daughter — Buhhari  S'ryads  of  Gujrat  District — Khanadamad 
—Future  son-in-law. — Found  that  by  custom  among  Bukhari  Sayads 
of   Gujrat     District   a   sonless   proprietor    is   competent   to  bequeath 
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the  whole  of  his  ancestral  immoveable  property  to  his  daughter-  in 
the  presence  of  his  near  male  collaterals,  and  the  bequest  is  for 
the  benefit  of  her  and  her  issue.  But  the  testator  cannot  nominate 
as  khanadamnd  a  man  who  has  not  married  his  daughter  and  come  to 
live  in  his  house  up  to  tbe  time  of  his  (testator's)  death     ...  ...  70 

14.  Custom — Alienation  by  widow — Consent  of  nearer  reversioners— 
Bight  of  wore  remote  reversioners  in  presence  of  daughters  of  the  deceased 
oum.  r  to  contest  such  alienation— Mode  of  calculating  degrees  of  relation- 
ship. -In  a  suit  by  the  rever-ioneis  of  tbe  sixth  degree  tor  a  declaration 
that  a  sale  ot  immoveable  property  effected  by  the  widow  of  a 
sonless  propiietor  should  not  affect  their  reversionary  rights,  it  was 
contended  that  in  the  presence  of  the  deceased's  daughters  who  were 
the  next  reversionary  heirs  by  the  custom  of  the  parties,  atid  other 
descendants  nearer  in  relationship  than  the  plaintiffs,  several  of  whom 
had  consented  to  the  sale,  the  plaintiffs  had  no  locus  standi  and  were  not 
entitled  to  maintain  the  suit 

By  the  riwaj-i-am  of  tbe  village  it  appeared  that  daughters 
only  succeeded  in    the   absence   of    the  collaterals   up    to  the     fifth 

Beld,  that  as  it  was  by  no  means  certain  that  the  daughters  (even 
if  they  were  the  next  reversionary  heirs)  would  interpose  to 
contest  the  aliena'ion  by  their  own  mother,  with  whom  they  were 
living  until  thev  married,  or  would  never  succeed  as  heirs,  as 
several  collaterals  of  the  fifth  and  lesser  degrees  were  in  existence, 
the  plaintiffs  were  fully  competent  to  maintain  the  suit    ...  ...         48 

15.  Custom- Alienation-Gift  by  widow  to  daughter  nnd  daughter's 
son  in  presence  of  collaterals  oj  sixth  degree— Oil  Jats  of  Ajnala  tahsil, 
Amritsar  District.— Found,  that  by  custom  among  Gil  Jats  ot  the 
Ainala  tahsil  of  the  Amritsar  District,  a  widow  is  not  competent 
to  make  a  valid  gift  of  her  husband's  ancestral  immoveable  pro- 
perty   in   favour   of  her  daughter   and    daughter's  son   in  the  presence 

of  collaterals  related  to  her  husband  in  the  6tb  degree      ...  ...         o/ 

16  Custom—  Alienation— Alienation  by  a  widow— Hindu  Law  or 
Custom-  Brahmnns  of  Manza  Samboka,  Ambala  District- Declaratory 
suit-Biqht  of  remote  reversioner  to  maintain  in  presence  of  the  widows 
daughter. -Held,  that  the  plaintiffs,  upon  whom  the ,  onus  lay,  hud 
failed  to  establish  that  m  matters  of  alienations  Brahmans  of  Mama 
Sambaka  in  the  Ambala  District  were  governed  by  custom  and  not  by 
Hindu  Law. 

Beld  also,  that  in  case  of  an  alienation  by  a  widow  a  distant  rever- 
sioner is  competent  to  maiutain  a  declaratory  suit  in  presence  of  the 
widow's  daughter  where  the  latter  has  no  male  issue  ...  ...       149 

17.      Custom— Inherit-nce—  ■  I  kid  an  Khan,  tahsil,  Jehlum 

District— Bights  of  daughters  succeeding  to  their  fathers  property  — 
Burden  of  proof  .—In   a   suit  the  parties   to   wnich   were    Awans    of 
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Pind  Dadan  Khan  tahsil  in  the  Jehlum  District  held  that  the 
defendants  upon  whom  the  burden  of  proof  lay  had  failed  to 
establish  a  custom  under  which  the  daughter  of  a  sonless  proprietor 
who  has  succeeded  to  the  non- ancestral  property  of  her  father  by 
inheritance  has  an  unhmittd  estate  or  has  fall  power  of  disposition 
in  the  presence  of  collaterals  related  to  the  deceased  in  the  ninth 
degree. 

Distinction  between  a  gift  by  a  father  of  his  self-acquired  land  to 
bis  daughter  and  the  inheritance  of  such  land  by  her  in  absence  of 
male  lineal  descendants  explained  ...  ...  ...  ...        121 

18.  CusUm— Alienation— Alienation  by  daughter  of  ancestral  pater- 
nal estate  inherited  in  absence  of  male  collaterals— Right  of  a  female 
prospective  heir  to  contest  such  alienation— Say  ads  ol  Gurgaon  District.— 
In  a  suit  the  paities  to  which  were  Sayads  of  the  Gurgaon  District, 
the  sister  of  the  last  male  proprietor  and  her  son  sued  tor  a  do. 
claration  that  a  certain  alienation  by  the  daughter  of  such  proprietor  of 
ancestral  paternal  estate  inherited  by  her  in  default  of  male  lmeal  des- 
cendants would  not  affect  their  reveieionary  rights. 

Held,  thxt  bv  custom  among  the  parties  the  alienor  had  succeeded 
to  the  ancestral  l„ndei  property  of  her  deceased  father  89  a  full 
owner  and  the  plaint. ffs  had  therefore  no  locus  standi  to  maintain 
the  suit. 

A  female  wiih  a  right  to  succeed  to  the  estate  hell  by  another 
female  is  competent  to  control  the  acts  of  the  latter,  provided  she 
establishes — 

(»)  that  she  is  in  fact  entitled  to  succeed  on  the  death  of  the  alienor, 

and 
(if)  that  the  alienor  is  holding  only  a  limited  estate  resembling  that 
of  a  widow, 
but  she  can  in  no  case  challenge  an  alienation  by  a  male  proprietor  even 
if  he  be  childless  or  by  a  female  holding  as   a  full  owner   on    the  same 
tenure  as  a  male  proprietor  ...  ...  ...  ■••        135 

CUSTOM— INHERITANCE. 

1.  Attachment  and  sale  of  ances'ral  property  rf  absconding  offender 
subject  to  Punjab  Customary  L«w. — Effect  of  such  sale  upon  the  rights 
of  inheritance  of  the  absconder's  male  lineal  descendants  and  collaterals. 

See  Criminal  Procedure  Code,  1898,  Section  87  ...  ...18P.B. 

2.  Custom  — Inheritance — Sarsut  Brahmans  of  Gurdaspnr — Right  of 
collaterals  to  succeed  in  preference  to  daughters  and  their  sons — Hindu 
Law.— Held,  that  in  matters  of  succession  Sarsut  Brahmans  of 
GnrdHspur  are  governed  by  the  general  rules  of  agricultural 
custom  and  not  by  Hindn    Law,  and    consequently  daughters  and  their 

eons  are  excluded  by  near  agnates  of  the  last  male  proprietor.  ...  3 


INDEX  OF  CIVIL  CASES  REPORTED  IS  THIS  VOLUME. 


The  references  are  to  the  Not.  given  to  the  cases  in  (he  "  Rtcord. 


CUSTOM— INHERITANCE— (contd.). 

3.  Oustom — Inheritance— Succession  to  unpaid  dower  of  a  deceased 
female— Rajputs  of  Ludhiana  District —Muhavimadan  Law. — Held, 
that  in  matter  of  succession  to  unpaid  dower  of  a  deceased  female, 
the  Muhammadan  Rajputs  of  the  Ludhiana  District  (who  in  matter 
of  succession  generally  are  governed  by  the  general  rules  of 
agricultural  custom  of  the  Province)  are  governed  by  Muhammadan 
Law 

4.  Oustom — Inheritance— •K'-'resMs  of  Guliana,  tahsil  Gujar  Khan, 
Rawalpindi  District  -Muhammadan  Law. — In  a  suit  the  parties  to 
which  were  Koreshis  of  Guliana  in  the  Gujar  Khun  tahsil  of  the  Kawal- 
pindi  District,  belonging  to  a  family  of  Pirs  who  practice  Fir  Mutidi, 
found  that  in  matters  of  inheritance  they  were  governed  by  Muham- 
madan   Law  and  not  by  custom     ...  ...  ...  ..< 

5.  Chief  of  Kunjptiri — Succession — Family  custom — Primoaeniture — 
Riyht  of  junior  memb-rs  of  the  family — Muh  tmmadan  haw. — In  a 
suit  by  the  younger  brothers  against  the  eldest  for  partition  of  the 
KuDJpura  estate  held,  that  it  is  established  that  by  family  custom  all 
the  property  w'uch  once  appertained  to  that  S'ate  (which  ceased  to 
exist  as  a  semi  independent  State  in  1849)  descended  to  the  eldest  son, 
the  others  being  entitled  to  maintenance  only,  but  that  the  rule  of 
succession  to  lands  and  property  acquired  since  1849  was  subject  to  the 
personal  law  of  the  parties 

6.  Custom— Inheritance— Kilchi  Moghals   of  Mudki,    tahsil    Feroze- 

pare Muhammadan   Law. — Held,  that  in  matters  of  succession  Kilchi 

Moghals  of  Mudki  in  the  Ferozepore  tahsil  are  governed  by  Muham- 
madan Law  aud  not  by  the  general  rules  of  agricultural  custom. 

7.  Custom— Inheritance — Nat.Jcnni  Bilochis  of  Sangarh  tahsil,  Vera 
Ghazi  Kh-n  District — Rights  of  collate- a's  to  succeed  in  preference  to 
a  daughter — Muhammadan  Law. — Held,  that  the  plaintiff  upon  whom 
the  on-s  lav  had  fulled  to  establish  that  in  matters  of  suere-si  in 
the  Natkani  Bilochis  of  the  Sangarh  tahsil  in  the  Dura  Ghnzi 
Khan  District  were  governed  by  custom  and  not  by  Muhammadan 
Law,  or  that  collaterals  were  entitled  to  succeed  to  the  exclusion 
of  a  daughter 

8.  Custom — Inheritance — Non-agricultural  Awans  of  Ludhiana  <~*ity 

Muhnmmudan  Law — Attestation  of  Kiw.j-i-am. — Held,  that  in  matt-re 

of  succession  the  An:,  b  of  Ludhiana  Citv  who  ner»  for  genpra- 
tini'B  past  dependent  either  npon  Bervine  or  other  i"«lepe"dent 
means  of  livelihood  were  governed  by  Mnhamm-dan  Law  and  Dot 
by  custom. 

The  mere  attestation  of  a  Rhonj-i-am  by  a  non-agricnl*uri-t  who 
had  arqnired  agricultural  lind  in  a  village  as  a  im>ins  of  investment 
is  uot  ipso  facto  snfneieut  to  prove  that  in  matters  <>f  alienation 
or  succession  his  family  residing  in  a  town  followed  the  ordinary 
customary  rules  of  dominant  agricultural  tribes 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record." 


No. 
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9.  Custom— Inheritance — Shemsi  E  hoi  as  of  Lahore— Muhammadan 
Law-  -Eight  of  representation. — Found,  that  in  matters  of  succession 
the  Sbaruci  Khojas  of  Lahore  were  governed  by  custom  and  not 
by  Muhanimadan  Law  and  that,  among  them  the  sons  of  a  pre- 
deceased collateial  were  entitled  to  succeed  by  right  of  represent- 
ation in  preseuce  of  their  uncle      ...  ...  ...  14Q 

10.  Custom  —Inheritance  -Bight  of  adopted  son  to  succeed  collaterally 
in  adoptive  father's  family— Chima  Jats  of  Dasia  tahsil  of  the  Sialkot 
District.— Found,  that  by  custom  among  Chima  Jats  of  the  Daska 
tahsil  of  the  Sialkot  District  an  adopted  son  is  not  entitled  to  succeed 
collaterally  in  Iris  adoptive  father's  family. 

Makhan  Singh  v.  Dulo,  4 'P.  B.,  1906,  dissented  from     ...  ...         50 

11.  Custom — Inheritance — Sahstcal  Rajputs  of  the  Fatehjang 
Tahsil,  Attock  District — Widow — Life  estate  or  maintenance. — 
In  a  snit  the  parties  to  which  were  Sahswal  Rajputs  of  Fatehjang 
Tahsil,  of  the  Attock  District,  held,  that,  no  special  custom  had  been 
established  nnder  which  a  childless  widow  of  an  inferior  caste  was 
entitled  to  maintenance  instead  of  a  life  interest  in  her  deceased 
husband's  property       ...  ...  ...  ...  ...  73 

12.  Custom — Inheritance — Widow's  right  of  inheritance — Life 
estate  or  maintenance— Khatri  Sodhis  of  Ferozepore  Distiict. — 
Found,  that  the  plaintiff  upon  whom  the  orms  rested  had  failed 
to  prove  a  special  custom  whereby  among  Jagitdar  Khatii  Sodhis 
of  Ferozepore  District  a  widow  of  a  deceased  proprietor  was  entitled 
merely  t>  maintenance  and  not  to  a  life  estate  in  the  landed  pro- 
petty  of  her  deceased  husband      ...  ...  ...  ...       133 

13.  Custom — Inheritance — Right  of  widow  of  $on  who  has  pre- 
deceased  his  father — Isa  Khel  Pathans  of  tahsil  Isa  KJiel, 
Mianwali  District. — Held,  that  by  custom  among  Isa  Khel 
Pathans  of  the  Isa  Khel  tahsil  of  the  Mianwali  Districf,  the  widow 
of  an  only  son  who    predeceased  his  father  is    entitled  to  succeed    to 

a  life  interest  in  her  father-in-law's  estate     ...  ...  ...         84 

14.  Custom— Inheritance— Exclusion  of  collaterals  of  the 
seventh  degree  by  daughter — Muhammad  an  Chilian  Rajputs  of 
Kharwan,  tahsil  Jagndhri,  Amballa  District — Burden  of  proof. — 
Found,  that  plaintiffs  have  failed  to  prove  that  by  custom  among 
Choi. an  Rajputs  of  mowi  Kharwan,  tahsil  .laaadhii  in  tl>e  Amballa 
District,  clliterals  of  the  seventh  degree  were  entitled  to  succeed 
in  preference  to  a  married  daughter  of  the  deceased  sonless  pro- 
prietor. 

There  is  no  general  presumption  t'at  regardless  of  tribe  and  creed 
agnates,  however  remote,  exclude  daughters  from  succession  to 
ancestral  property         ...  ,,.  ...  ...  ...  5 
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1o.  Custom — Inheritance — Succession  of  daughters  in  presence 
of  distant  collaterals— Hindu  Chuhan  Rajputs  of  the  Naraingarh 
tahsil,  Amoala  District — liurden  of  proof  .  —  Found  that  no  custom 
is  e-it>ibli>lied  among  Chuhan  Rnjpats  of  the  Naramgnrb  tahsil, 
Ambala  District,  by  which  daughters  are  excluded  from  succession  to 
ancestral   property  by   male  collaterals  related  in  the  sixth  degree. 

The  burden  of  proof  a9  to  whether  remote  collaterals  such  as 
of  the  sixth  degree  exclude  daughters  rests  on  the  party  who  asserts 
its  existence  ...  ...  •••  •••  •••         °" 

16.  Custom— Inheritance — Right  of  daughter  to  succeed  to  her 
father  in  presence  of  collaterals — Laghari  Bilochis  of  tahsil 
Sanghar,  Dera  Ghazi  Khan  District—  Muhammadan  law. — Held 
that  among  the  Laghari  Bilochis  of  the  Sanghar  tahsil  of  the  Dera 
Ghazi  Khan  District  daughters  are  entitled  to  succeed  to  their  share 
in  their  father's  ancestral  property  in  accordance  with  Muhammadan 
law  in  the  presence  of  his  male  agnatic  heirs,  descendants  of  his 
grandfather  ...  ...  ...  ...  •••       136 

17.  Cwlom — Inheritance — Right  of  daughter  to  succeed  to  her 
father  in  presence  of  nephews — Sayyads  of  Basti  Sayyatan,  tahsil 
Shujabad,  Multan  District.— Found  that  among  Sayyads  of 
Basti  Sayyadau,  tahsil  Shujabad,  in  the  Multan  District,  there  is 
no  custom  whereby  a  daughter  was  entitled  to  succeed  to  Ler 
father's  estate  iu  preference  to  the  nephews  of  the  deceased  ...         68 

18.  Custom— Inheritance— Exclusion  of  daughter's  son  by 
collaterals— Rajputs  of  Attock  District.-  Found  that  am<>ng 
Rajput*  of  the  Attock  District  daughter's  sons  are  not  entitled  by 
cu-tom  to  Bucceed  in  preference  to  collaterals  who  were  descendants 

of  the  grandfather  of  the  last  male  owner  ...  ...  ...       134 

19.  Custom— Inheritance — Right  of  descendants  of  a  daughter 
of  the  deceased's  ancestor  to  succeed  in  preference  to  village  com- 
munity-— Held  that  in  accordance  with  the  recognized  principles 
of  cnstomaiy  law,  direct  descendants  of  a  daughter  and  daughter's 
son  of  a  deceased  proprietor's  ancestor  are  entitled  in  the  ab-ence 
of  all  male  collat-rals  to  succeed  to  the  estate  of  the  latter  in  pre- 
ference to  a  heterogenous  propiietary   body  of  a  different  got. 

Badhawa  v.  Dewa  Singh,  No.  141  P.  E.,  1893,  dissented  from       ...  6S 

20.  Custom— Inheritance— Bight  of  the  proprietary  body  of 
the  pana  to  succeed  to  a  co-sharer  in  preference  to  the  deceased's 
aunt's  son — Mauza  Balana,  tahsil  Panipat,  Kamal  District.—  In  a 
suit  brought  by  the  proprietary  body  of  the  pana  for  possession  of 
land  left  by  a  co-sharer  of  another  tube  who  had  died  without 
male  lineil  descendants,  hell  that  the  plaintiffs  had  faded  to  prove 
that  by  custom  they  as  mere  co-sharers  in  the  pana  were  entitled  to 
succeed  in  preference  to  the  aunt's  son  of  the  deceased  proprietor. 
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Query. — Whether  joining  another  person  as  a  co-sharer  in  the 
village  as  a  bhum  bhai  amount*  to  a  gift  so  as  to  render  applicable 
the  rule  of  reversion  as  prevailing  in  cases  of  pure  gifts  ?  ...        137 

21.  Custom — Inheritance — Pagvand  or  chundavand —  Samra 
Jats  of  tahsil  Hafizab ad,  Gujranwala  District. — Found  in  a  suit 
the  parties  to  which  were  Samra  Jats  of  tahsil  HaBzabad,  Gujranwala 
District,  that  they  were  governed  by  the  payvand  and  not  by  the 
chundavand  rule  of  succession        ...  ...  ...  ...        148 

CUSTOM— PRE-EMPTION. 

See  Pre-emption. 

DEBT. 


D 


Acknowledgment  of— 

See  Limitation  Act,  1877,  Section  19  ...  ...54,102 

DEBTOR  AND  CREDITOR. 

Undue  influence— Money-lender — Unconscionable  bargain — 
Court's  right  to  interfere  —  Contract  A<-t,  1872,  Section  16. — A 
professional  money-lender  advanced  to  a  person  in  distress  for  money 
and  in  fear  of  summary  dismissal  as  warrants  were  ont  on  his  pay, 
Rs.  1,755  taking  from  him  promissory  notes  for  Rs.  5,510  bearing 
interest  at  Rs.  24  per  centum  per  annum.  Upon  a  suit  by  the 
lender  against  the  borrower  for  recovery  of  the  amount  due  on  the 
promissory  notes, 

Held  that  the  bargain  was  oppressive  and  unconscionable,  and  the 
plaintiff  was  under  the  circumstances  disclosed  only  entitled  to  recover 
the  principal  sum  advanced  by  him  with  simple  interest  at  the  rate 
of  Rs.  18  per  centum  per  annum    ...  ...  ...  ...        115 

DECLARATORY  DECREE,  SUIT  FOR. 

1.  Alienation  hy  icidow — Right  of  remote  reversioner  to 
maintain  declaratory  suit  in  presence  of  the  widow's  daughter. 

See  Custom— Alienation  ...  ,,  ...      149 

2.  Suit  by  a  wife  for  a  declaration  that  by  reason  of  certain 
T,cts  her  husband  had  lost  his  conjugal  rights  against  her. 

See  Marriage  ...  ...  ...  ...        3J 

Declaration  of  status  of  right— Specific  Relief  Act,  1877,  Section 
42. — Whe'e  the  property  in  dispute  wis  in  the  actual  p  .ssession  of 
m  .rtgagees  and  tenants  and  the  mutation  entry  in  favour  of  one 
party  and  that  of  girdawari  in  favonr  of  the  other,  held  that  under 
such  circumstances  a  suit  for  a  mere  declaration  of  title  was 
maintainable  ...  ...  ...  „,  5 
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DEFAMATION. 

Defamation — Communication  hy  clergyman  to  a  lady  attached  to 
his  mission  as  to  her  proposed  marriage — Moral  or  social  duty — 
Qualified  privilege. — Held  that  a  communication  from  a 
clergyman  in  charge  of  a  charitable  mission  to  a  lady  attached  to 
his  staff  intimating  his  disapproval  of  ber  proposed  marriage  (the 
ceremony  of  which  he  had  previously  promised  to  perform)  and  con- 
taining imputations  affecting  the  moral  character  of  the  person 
whom  she  was  about  to  marry  is  a  privileged  communication,  and 
not  actionable,  unless  malice  is  shown  ...  ...  ...         83 

DEGREES  OF  RELATIONSHIP. 

Mode  of  calculating  degrees  of  relationship. — The  method  of 
counting  degrees  of  relationship  in  the  Bannu  1'istrict  is  from  the 
collateral    to  the  common    ancestor,  both   being  included  ...  ...  48 

DESERTION. 

See  Restitution  of  Conjugal  Rights    ...  ...  ...        82 

DISMISSAL  OF  SUIT. 

Non-oervire  of  some  of  the  plaintiff's  witnesses— Pover  to  dis- 
miss suit—  Civ'd  Procedure  Code,  1882,  Section  \58.—E-ld  that 
a  Court  has  no  power,  after  taking  part  of  the  oral  evidence,  to 
dismiss  sun  marily  a  plaintiffs  snit  without  even  entering  on  the 
merits  merely  because  the  test  of  the  plaintiff's  witnes-es.  who  had 
been  summoned  through  Court  to  attend  on  the  date  of  hearing  Were 
not  served  ...  ...  ...  ...  ...  9 

DOWER. 

Succession  to  unpaid  dower  of  a  deceased  female. 

See  Custom — Inheritance  ...  ...#  ...        43 

E- 

EQUITY. 

See  Fraud        ...  ...  ..  ...  ..      150 

ESTOPPEL. 

Soe  Custom — Alienation 

See  Execution  of  Decree    ... 

See  Fraud 

See  Mortgage  ... 
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EXECUTION  OP  DECREE. 

1 .  Step  in  aid  of— 

See  Limitation  Act, 1 877,  Article  179  ...  103  F.B 

2.  Execution  of  decree  — Sale  of  third  person's  property — 
Liability  of  decree-holder  to  owner  of  properly   wrongfully    sold  by 

him Estoppel  by    conduct — Measure  oj   damages. — '  A  '  rented  a 

serai  from  '  B  '  for  storing  his  machinery.  '  C  '  with  A's  permis- 
sion stored  some  g.-mds  in  the  same  place.  Some  time  after  '  A  ' 
removed  his  machinery  but  '  C's  '  too  !s  remained  there.  '  B  ' 
obtained  an  ex-parte  decree  for  lent  against  '  A'  and  in  execution 
thereof  sold  up  '  CV  goods,  who  thereupon  sued  '  B  '  for  their  value. 

Held  that  '  B  '  was  liable  to  make  good  the  loss  caused  by  such 
sale,  although  he  may  have  acted  unintentionally  and  may  not  have 
been  aware  at  the  time  the  goods  attached  were  of  plaintiff,  yet 
he  had  committed  »  tort  in  selling  the  property  of  a  stranger  in 
execution  of  a  decree  against  '  A  '. 

The'mere  fact  that  '  C  '  took  no  steps  to  notify  '  B  '  that  the  goods 
were  his  did  not  amount  to  an  estoppel  by  conduct  which  might 
afford  a  ground  for  refusing   the  relief  sought   for  by  '  C  '  ...        129 

Execution  of  decree— Stay  of  execution  pending  suit  between 
decree  holder  and  judgment-debtor — Civil  Procedure  Code,  ltfSi, 
Section  228.— Ee Id  that  a  Court  to  which  a  decree  is  transmitted 
for  execution  is  competent  to  act  under  ruction  243  of  the  Code  of 
Civil  Procedure  and  to  stay  execution  during  the  pendency  of  a 
suit    in  such   Court  between   the   judgment-debtor   and  holder  of  the 


FRAUD. 

Fraud  and  misrepresentation  —  Defendant's  reliance  on  plaintiff's 
representation — Estoppel  by  conduct — Equity. — One  '  B  '  died  in 
October  1900,  leaving  behind  him  ao  uncle  aged  34,  two  minor 
cousins,  and  three  sisters.  The  uncle  took  possession  of  the  estate  left 
by  the  deceased  and  managed  it.  On  25th  July  1901  aD  agreement 
was  executed  by  the  uncle  and  the  mothers  of  the  two  minor  cousins, 
appointing  oue  '  D,'  the  brother-in-law  of  '  B,'  as  an  arbitrator  for 
adopting  one  of  the  cousins  named  Bhagat  Ram,  aged  14  years, 
whom,  according  to  the  agreement,  the  deceased  had,  during  his 
lifetime,  nominated  to  be  appointed  as  his  adopted  son.  This  clause 
was  subsequently  added  on  the  margin  of  the  agreement  at  the 
uncle's  request  and  was  attested  by  him.  The  award  was  given  by 
the  arbitrator  on  27ih  July.  It  contained  that  according  to  the 
desire  expressed  by  the  deceased  during  his  lifetime  his  cousin 
Bhagat   Ram   should   be   made  his  adopted   son,   and    provisions  for 
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FRAUD— (conoid.). 

charitable  funds  and  for  marriages  of  minor  sisters  of  the  deceased 
and  maintenance  of  the  uncle  and  others  as  required  by  the  reference 
were  reserved.  Thereupon  the  uncle  executed  a  deed  of  release 
whereby  he  and  the  other  reversionary  heirs  acknowledged  Bbagat 
Ram  as  adopted  son  of  '  B  ',  and  Bgreed  to  abide  by  the  settlement 
made  by  the  arbitrator,  which  document  was  registered  with  the  award 
on  30th  July.  Immediately  after  an  agreement  was  executed  by  the 
mother  of  the  adopted  son  giving  her  son  in  adoption,  and  a  power  of 
attorney  appointing  the  arbitrator  as  a  eeneral  agent  for  managing 
his  business  On  31st  July  the  uncle  handed  over  the  estate  and 
books  of  the  deceased  which  he  had  hitherto  held  possession  as  a 
manager  and  heir  to  the  arbitrator. 

On  26th  July  1904,  the  nncle  sned  for  his  one-third  share  on 
the  allegation  that  he  was  induced  to  execute  the  t-cveral  documents 
described  above  in  consequence  of  the  fraud  and  undue  influence  of 
the  arbitrator.  As  a  fact,  there  was  no  proof  to  substantiate  either 
of  the  allegation  of  misrepresentation,  fraud  or  undue  influence,  but 
the  Court  decreed  the  claim  on  the  ground  that  the  transaction  was 
not  an  equitable  one,  the  adoption  b  ing  invalid,  and  the  plaintiff  sus- 
tained damage  in  conseqnence  thereof. 

Held  that  the  relative  circumstances  of  the  parties  and  the 
voluntary  and  deliberate  actions  of  the  plaintiff  throughout  the 
whole  transaction  negatived  the  slightest  chance  of  any  false 
inducement,  representation  or  undue  influence,  and  under  no  circum- 
stances could  he  now  recede  from  the  position  deliberately  adopted 
by  him  in  the  matter,  and  that  he  was  stopped  from  questioning 
the  validity  of  the  adoption  which  he  himself  had  encouraged  and  con- 
curred  in. 

Equity  alone  will  not  grant  relief  and  avoid  the  deeds  where 
the  person  executing  is  not  only  cognizant  of  the  facts  but  had  initiated 
the  whole  proceeding  and  had  secured  a  personal  benefit  for  himself 
to  which  he  was  not  otherwise  entitled  to 

FRUIT  GARDEN. 

Suit  for  possession  of— Value  of,  for  purposes  of  Court- fees. 

See  Cowt-Feea  Act,  1870,  Section  7  (v  (e) 


GOOD  FAITH. 

See  Pre-emption 
GOVERNMENT  TENANTS  ACT,  1893. 

In    matters  of    succession  special   tenancies   created  by  this  Act   are 
governed  by  the  provisions  of  the  Punjab  Tenancy  Act,  1887 


No. 
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GUARDIAN. 

Guardian  —  Competency  of  a  married  woman  to  represent  a 
minor  in  an  Appellate  Court— Civil  Procedure  Code,  1882,  Sections 
445,  457,  582,  587. — Quwre. — Can  a  married  woman  who  acted 
as  next  friend  of  a  minor  iu  an  original  Court  legally  continue  to 
represent  him  when  he  becomes  respondent  in  a  Court  of 
aPPtal 

GUAKDIAN  AND  WARDS  ACT,  1890. 

Section  34. 

Held  that  a  guardian  appointedby  Court  under  the  Guardian  and 
Wards  Act,  1890,  even  if  he  may  be  a  testamentary  guardian,  is  liable 
to  give  security  under  this  section  ... 


HAQ  BUA. 

Suit  for  a  declaration  that  occupancy  tenants  in  the  village  are 
not  liable  to  pay  haq  bua  dues. 

See  Jurisdiction  of  Civil  or  Bevenue  Court  ...  ...33,^.5- 

HAQ  SEP. 

Suit  for  recovery  of  haq  sep. 

See  Jurisdiction  of  Civil  or  Revenue  Court  ...  4,1 

HINDU  LAW— ALIENATION. 

See  Custom  —  Alienation    ...  ...  .  59  125 

HINDU  LAW— GIFT. 

Hindu  Law— Gift— Necessity  for  exclusive  possession— Irrevoca- 
ble if  completed.—  According  to  Hindu  Law  the  giving  of 
actual  and  exclusive  possession  is  not  necessary  for  the  compTetion 
of  a  gift,  and  therefore  where  a  person  executed  and  registered  a 
deed  of  gift  of  his  residential  house  in  favour  of  his  mistress  who 
was  at  the  time  living  in  it  with  him  and  gave  her  the  power  to 
receive  the  document  after  registration,  held  that  the  gift  was  complete 
and    binding  upon  the  donor 


52 


HINDU  LAW— INHERITANCE. 

1.     Saraut  Brahmans  of  Gurdaspur   are   governed    by    the   general 
rules  of  agricultural  custom  and  not  by  Hindu  Law 
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3INDU  LAW— JOINT  FAMILY. 

Suit  by  son  for  pre-emption  on  sale  of  house  property  in  presence 
of  father. 

See  Pre-emption  Act,  1905,  Section  13 

HUSBAND  AND  WIFE. 

1 .  Dvoorce— Re-marriage  of  divorced  couple—Illegality  of  such 
marriage. 

See  Muhammadan  Law— Marriage    ... 

2.  Right  of  husband  to  claim  custody  of  wife  after  long  delibera  te 
desertion. 

See  Restitution  of  Conjugal  Bights     ... 

I. 

INHERITANCE. 

See  Custom — Inheritance. 

See  Occupancy  Rights. 

INSOLVENCY. 

Application  to  be  declared  insolvent— Rejection  of  application- 
Value  of  subject-matter  over  Rs.  5,0u0— Appeal—  Course  of. 

See  Appeal 

INTEREST. 

Interest— Express  and  implied  agreement  to  pay  interest- 
Promise  to  pay— Power  of  Court  to  interfere— Act  XXVIII  of  1855, 
Section  2.— Held  that  when  a  certain  late  of  inteiest  is  agreed 
upon  by  the  patties  either  by  express  or  implied  agreement,  the 
Courts  have  no  power  to  interfere  with  such  rate  and  are  bound 
to  allow  the  rate  as  agreed  upon  if  the  contract  is  not  otherwise 
invalid. 

Held,  further,  that  in  a  suit  relating  to  balance  of  accounts  where 
no  express  agreement  to  pay  interest  at  a  stipulated  rate  bad 
been  agreed  upon  and  where  from  the  facts  it  appeared  that  even 
the  accounts  were  not  made  up  yearly  but  only  two  balancea  had 
been  struck  during  the  course  of  six  years  and  where  all  dealings 
between  the  parties  after  the  last  balance  had  been  discontinued, 
there  was  no  implication  that  the  debtor  contracted  to  pay  interest 
at  the  same  rate  which  had  been  charged  to  him  when  the  previous 
balances  were  struck     ... 


No 
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JURISDICTION. 

1.  Sah  of  a  house  in  foreign  territory  by  a  British  Insolvency 
Court—  S»it  for  the  recovery  of  a  »hare  of  the  purchase  money  on 
the  ground  <f  co-ownership  — Suit  for  determination  of  an  interest 
in  immoveable  property. 

See  Civil  Procedure  Code,  1882,  Section  16  (d)    ...  ...      122 

2.  Suit  for  pre-emption  of  land — Value  of  relief  sought— 
Finding  of  Court  exceeding  its  pecuniary  limits  of  jurisdiction — 
Effect  of. 

See  Valuation  of  Suit        ...  ...  ...  ...        16 

3.  Suit  to  establish  right  to  attached  property — Claim  against 
judgment-debtor  for  declaration  of  title— Value  of  subject-matter. 

See  Valuation  of  Suit         ...  ...  ...  ...        94 

4.  Place  of  suing— Contract  for  supply  of  goods — Place  where 
performance  was  t<>  be  completed— Civil  Procedure  Code,  1882, 
Section  17. —  A  merchant  at  Lahore  sent  a  certain  sum  of  money 
as  an  advance  to  a  firm  in  1'ochin  for  certain  goods,  under  a 
contract  which  ~rovided  th*t  the  firm  would  draw  bills  for  the 
balance  due  to  them  under  the  contract  upon  the  remitter's  firm 
at  Lahore  and  negotiate  them  with  any  banker,  which  bills  the  remitter 
undertook  to  pay  and  retire  at  maturity. 

Held  that  a  suit  for  the  refund  of  the  money  advanced  and  damages 
due  on  the  b>e*ch  of  the  contract  against  the  Cochin  firm  on  account 
of  the  goods  uot  being  shipped  1  y  at  Lahore  where  the  payment  of  the 
balance  was  to  be  made,  as  that  was  the  place  where  the  performance 
of  the  contract  was  to  be  completed  within  the  meaning  of  clause  (ii) 
of  Explanation  3  to  Section  17  of  the  Civil  Procedure  Code  ...         36 

JURISDICTION  OF  CIVIL  COURT. 

To  question  act  done  in  exeroise  of  sovereign  powers. 

See  Act  of  State    ...  ...  ...  ...  ...       105 

JURISDICTION    OF   CIVIL   OR   REVENUE    COURT. 

1.  Partition — Question  relating  to  enforcement  of  ent'y  in 
Wajib-ul-arz — "  Question  of  title  "  or  "  mode,  of  making  the  par- 
tition"—Punjab  Land  Revenue  Act,  1887,  Sections  116,  117, 
158. — Held,  that  on  the  partition  of  a  joint  holding  the  question 
wheiher  a  co-sharer  who  had  planted  an  oichard  on  a  part  of  the 
village  shamil  t  by  his  own  individual  labour  and  at,  his  own  c  st 
should  or  should  not,  according  to  the  rule  laid  down  in  the 
village  administration  paper,  be  allotted  that  area  as  his  share  is 
not  "  a  question    of   title  "    within   the   meaning   of   Section  116  (a) 
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JURISDICTION  OF  CIVIL  OR  REVENUE  COURT— (conoid.). 

of  the  Punjab  Land  Revenue  Act  but  is  one  relating  to "  the 
mode  of  making  the  partition  "  within  the  purview  of  Section  116  (6) 
and  as  such  is  excluded  from  the  cognizance  of  a  Civil  Court  by  clause 
XVIII  of  Section  158 

2.  Haq  bua—  Suit  for  a  declaration  that  occupancy  tenants 
in  the  village  are  not  liable  to  pay  haq  bua  dues- Jurisdic- 
tion of  Civil  or  Revenue  Court— Punjab  Tenancy  Act,  1887,  Section 
77  (3)  (j).-E-ld,  by  the  Full  Bench,  that,  a  suit  for  a  declaration 
that  the  occupancy  tenants  are  not  liable  to  pay  haq  bua  dues  is 
cognizable   by  the   Revenue   and  not  by    the  Civil  Couits  ...  33F.B. 

3  Haq  BBV—Buitfor  recovery  of— Village  cess -Jurisdiction 
of  Civil  or  Revenue  Court-Punjab  Ten ancy  Act,  1 887,  Section 
77  (3}  (f)—Eeld  that  a  suit  for  a  sum  due  as  haq  sep  at  a  rate 
fised  by  the  record-or-rights  does  not  come  under  clause  (j)  of 
Section  77  of  the  Punjab  Tenancy  Act,  and  is  cognizable  by  a  Uvil 
Court. 

4  Suit- for  declaration  of  rcukarraridari  right— Jurisdiction 
of  Civil  or  Revenue  Court— f-unjab  Tenancy  Act,  1887,  Section 
77  a)  (d)  —Held  that  a  suit  by  a  person  for  a  declaration  that 
he  has  Jukarraridari  rights  in  certain  land  does  not  fall  under  clause 
(I)  of  Section  77  (3)  of  the  Punjab  Tenancy  Act,  1887,  and  is  cogniza- 
ble by  a  Civil  Court      ... 

5  Kamiana—  Suit  for  a  share  of  kamiana  dues  which  the  defend- 
ant'ought  to  have  recovered  and  paid  to  the  plaintiff— Jurisdic- 
tion of  Civil  or  Revenue  Court— Punjab  Tenancy  Act,  1887,  Section 
77  (3",  (j)-Held  that  a  suit  to  recover  a  sum  of  money  equal  to 
his  share  of  the  kamiana  does  if  realised,  which,  according  to 
plaintiffs  allegation  the  defendant  was  entitled  to  collect  but  had 
wilfully  neglected  to  do  s..,  fell  within  the  purview  of  clause  (/)  of 
Section  77  of  the  Punjab  Tenancy  Act,  1887,  and  was  cognizable  by  the 
Revenue  and  not  by  the  Civil  Courts 

JURISDICTION   OF   SMALL   CAUSE    COURT. 

1  Jurisdiction  of  Small  Cause  Court— Suit  to  recover  movable 
property  or  its  value  deposited  for  safe  custody-Smt  relating 
to  a  trust- Small  Cause  Courts  Act,  l»87,  Schedule 
II  Article  IS —Held  that  a  unit  for  the  recovery  of  movable  pro. 
nerty  or  its  value  alleged  to  have  been  deposited  for  safe  custody 
with  the  defendant  is  not  a  suit  relating  to  a  trn,t  within  the  mean- 
ing of  Article  (18)  of  the  sec-nd  schedule  to  the  Provincial 
Small  Cau^e  Courts  Act  and  is  therefore  cognizable  by  a  Small  Cause 
Court 

2  Jurisdiction  of  Small  Caxise  Court-Suit  by  auction-pur. 
chaser  to  recover  purchase-money— ■Man,t« nmhhty  oj  such  suit 
—Civil  Procedure  Code,  1882,  Section  315.— fle/d  that  a  suit 
by   an   auction   purchaser   against   the   decree-holder  for    refund    of 
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JURISDICTION  OF  SMALL  CAUSE  COURT— (conoid.). 

the  purchase-money  proportionate  to  a  share  in  the  purchased 
property  of  which  he  has  been  deprived  on  a  suit  by  a  third 
party  is  cognizable  by  a  Court  of  Small  Causes,  as  it  involves  no 
question  of  rescission  or  specific  performance  of  a  contract. 

Held,  also,  that  such  a  suit  is  maintainable  in  addition  to  the 
summary  remedy  provided  for  by  Section  315,  Civil  Procedure,  Code, 
but  the  right  to  obtain  relief  is  limited  to  conditions  and  circum- 
stances prescribed  by   that  section  ...  ...  ...       114 

K- 

KAMIANA. 

Suit  for  a  share  of  kamiana  dues  ivhich  the  defendant  ought  to 
have  recovered  and  paid  to  the  plaintiff . 

See   Jurisdiction  of  Oivil  or  Revenue  Court  ...  ...      128 


LAND  ACQUISITION   ACT,    1894. 

Section   6. 

And  Sections    7,11,  12,   18 — Declaration  of  intended  acquisition 

Nature  of  enquiry — Award— Official    xignnture — Officer   directed 

to  take  order  for  the  acquisition  should  make  award  under  his 
hand.-  Held  that  although  an  officer  appointed  by  virtue  of  a  Noti- 
fication under  Sections  6  and  7  of  the  Land  Acquisition  Act,  1894, 
to  take  order  for  the  acquisition  of  property  needed  for  a  public 
purposo  is  competent  to  make  enquiry  through  his  subordinates  and 
to  adopt  their  reports  as  his  award,  yet  in  such  cases  it  is 
esBential  that  he  should,  by  unequivocal  words,  signify  that  such 
report  has  been  accepted  by  him  as  his  award  and  his  fall  signature 
should    be  appended  to  this  declaration. 

The  award  of  an  officer  specially  appointed  by  the  Local  Govern- 
ment to  perform  the  functions  of  a  Collector  under  the  Land 
Acquisition  Act  is  not  a  valid  and  binding  award  for  the  purposes 
of  Sections  11,  12  and  18  of  the  Act,  where  the  Notification  issued 
under  Sections  6  and  7  directed  a  Deputy  Commissioner  to  take 
order  for  the  acquisition  unless  it  is  duly  approved  and  signed 
by  the  latter  with  his  full  official  designation. 

Held,  also,  that  an  award  under  the  Act  cannot  be  deemed  to 
be  *'  made    "  until    it  is  announced  and    communicated  to  the   person 


LAND   SUIT. 

Ron      Armani 
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No. 
LANDLORD   AND  TENANT. 

Effect,  of  building  over  adjoining  land— Forfeiture  of  tenancy — 
Forfeiture  confined  to  covenants  of  the  original  lease. —  Held 
that  erection  of  new  buildings  by  a  lessee  upon  property  adjoin- 
ing to  demised  premises  does  not  occasion  a  forfeiture  of  the 
original  tenancy  when  the  prohibition  against,  erecting  new  build- 
ings was  not  a  condition  for  the  lease  but  one  of  its  terms, 
and  there  was  no  provisions  for  re-entry  on  breach  of  any  such 
term. 

A  forfeiture  can  be  incurred  for  the  breach  of  such  covenants  only 
as  are  specified  in  the  lease  itself     ...  ...  ...  ...         53 

LEGACY. 

Non-redemption  of  demonstrative  legacy. 

See  Will  ...  ...  ...  ...  ...  ...      109 

LEGITIMACY. 

Of  Children  of  a  fifth  wife  under  Muhammadan  Liw. 
See   Muhammadan  Law— Marriage    ...  ...  ...  ...  6 

LIMITATION. 

No  time   limit  for  the  foreclosure   of  a  mortgage  by  conditional 
sale. 
See  Mortgage      ...  ...  ...  ...  ...  ...         57 

LIMITATION  ACT,  1877. 
Section  5. 

1.  The  provisions  of  this  section  and  that  of  Section  12  are 
not  applicable  to  the  computation  of  the  period  of  limitation  prescrib- 
ed by  Section    169  of  the  Indian  Companies  Act,  1882        ...  ...         95 

2.  Appeal— Appeal  instituted  in  wrong  Court — Sufficient 
cause — Carelessness  or  over sight  of  appellant  or  counsel  —  Limita- 
tion Act,  1877,  Section  5. — Held,  under  the  circumstances  of 
the     case,     that     the     presentation    of     the     appeal    which     W8 

the  jurisdictional  value  of  over  Rs.  5,000  to  the  Divisional  Court  was 
not  a  sufficient  cause  within  the  meaning  of  Section  5  of  the  Limitation 
Act,  1877. 

Mere  carelessness  or  oversight  of  the  appellant  or  his  counsel 
in  presenting  an  appeal  in  a  wrong  Oonrt  which,  by  the  exercise 
of  duo  diligence,  could  have  been  avoided  cannot  be  recognized  as  a 
sufficient  reason  for  delay  under  this  section      ...  ...  ...        118 

Section   12. 

See  Section  5  supra     ...  ...  ...  ...  ...         95 
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LIMITATION  ACT,  1877— (contd.). 
Section  19. 

1.  Admission  of  liability  contained  in  a  jawabdawa  of  one  of 
the  debtors  cannot  bind  the  other  debtors.— Held  that,  an  ad- 
mission made  by  one  of  the  judgment-debtors  in  &  jawabdawa  that 
a  certain  decree  was  a  subsisting  decree  capable  of. execution  does 
not  amount  to  an  acknowldgment  of  liability  within  the  meaning  of 
Section  19  of  the  Limitation  Act,  so  as  to  give  a  fresh  starting  point 
for  execution  of  such  decree 

2.  Suit  on  balance  of  account  —  Acknowledgment  of  subsisting 
liability  Promise  to  fay  a  barred  debt  — Contract  Act,  1872, 
Section  25  (c). —Plaintiff  sued  upon  a  balance  of  account,  dated  7th 
May  1902,  alleged  to  be  attested  by  the  defendant  which  was  to 
the    following  effect  : — 

"  B,iki  rahe  lene  lekhe  uparle  de,  akhrin  3,760 — Baisakh  parvishta 
"27,  Sam  bat  1959.  Ticket  ek  anna  lagaya  gia,  zabani  Bibi  Jasodan, 
"  bewa  Hukam  Ohand,  zat  Khatri,  sakin  Qusba  Hajipur  Kanungo, 
"mablagh  3,760  rupaya  ba-zima  Jasodan  ke  Shankar  Das  Shah 
"  ke  dene  rahe,  etc." 

The  defence  having  pleaded  limitation,  it  was  discovered  that  the 
account  between  the  parties  ended  in  1878,  since  when  nothing  was 
paid  or  received,  but  with  a  view  to  keep  the  claim  alive  for  the 
purposes  of  limitation  eight  balances  were  struck  just  within  three 
years  of  one  another,  i.  e.,  in  1881,  1884,  1887,  1890,  1893,  1899  and 
If  1902.  Of  these,  the  6rst  two  were  signed  by  a  brother  of  the 
defendant,  and  the  third,  fourth,  fifth  and  sixth  by  persons  alleged 
to  be  her  agents,  of  which  fact  there  was  no  proof  at  all  on  the 
record  except  the  bare  statement  of  the  plaintiff  himself,  and  the 
seventh  and  eighth  were  alleged  to  have  been  attested  by  the  defendant 
herself. 

Held  that  entry  in  suit,  i.e.,  of  1902,  neither  amounted  to  a  valid 
acknowledgment  of  debt,  nor  to  such  a  promise  to  pay  as  would  give  a 
new  period  of  limitation  in  the  one  case  under  Section  19  of  the 
Limitation  Act,  and  in  the  other  under  Section  25  (3)  of  the 
Contract  Act.  It  did  not  amount  to  an  acknowledgment,  because 
the  entries  of  1887  to  1896  not  having  been  signed  by  some  one  duly 
authorized  in  this  behalf  by  the  defendant,  the  Utter  acknowledg- 
ments referred  to  a  barred  r*ebt  and  were  made  after  th6  expiration 
of  the  period  prescribed  for  its  recovery.  Similarly,  ben  g  a  bare 
statement  of  aeeount  a' d  containing  none  of  the  ingredients  required 
by  clause  3  of  Section  25  of  the  Contract  Act,  it  was  not  a  promise  to 
pay  within  the  meaning  of  that  section 

Section  28. 

And  Article  148— Mortgage— Birt— Enjoyment  ofbirtby  one  heir 
of  mortgagee  adversely  to  other  heirs — Extinguishment  of  title  of 
rival  heirs. — Held  that  inasmuch  as  a  mortgage  of  birt  rights  is  a 
mortgage  of  immovable  property,  its  enjoyment  adversely  in  his  own 
right  for  more   than   twelve  years  by  a  representative  of  the  original 
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LIMITATION  ACT,  1877— (contd.). 


No. 


mortgagee  extinguishes  the  title  of  the  rival  claimants  to  the  subject- 
matter  of  the  mortgage  and  debars  them  from  claiming  any  share  of 
the  sum  payable  on  redemption       ...  ...  i4<  tji         34 


1.  Limitation  for   suits  as  between  rival  claimants. 

See   Pre-emption    ...  ...  ,..  ...  it>         20 

2.  Pre-emption — Sale  of  property  in  possession  of  tenant — 
Suit  for  pre-emption— Starting  point  of  limitation.— Held  by 
the  Full  Bench  that  where  property  sold  is  at  the  time  of  sale 
in  the  possession  of  a  tenant  the  limitation  applicable  to  a  suit 
for  pre-emption  of  such  a  sale  is  that  provided  by  clause 
2  of  Article  10  of  the  Second  Schedule  to  the  Indian  Limitation 
Act,    1877. 

The  term  "  physical  possession  "  in  Article  10  of  the  Limitation  Act 
means   petsonal  and   immediate  possession. 

Sharif  Hussain  v.  Muhammad  Tusaf,  88  P.  R.,  J905,  over- 
ruled  ».  •••  ...  ...  ..A9F.B. 

3.  Sale  of  immoveable  property  in  execution  of  decree Re- 
gistration of  *a/e  certificate  under  Section  89  of  the  Registration 
Act— Suit  for  pre-emption — Limitation— Applicability  of  second 
part  of  Article  10  of  the  Limitation  Act,  1877— Civil  Procedure* 
Code,  1832,  Section  316— Registration  Act,  1887,  Sections  51/ 
89.— Held  by  the  Fall  Bench  (Robeitson  J.,  dissenting),  that  a  Sale 
ceitihcate  granted  by  a  Court  under  Section  316  of  the  Code  of 
Civil  Procedure,  of  which  a  copy  has  been  forwarded  to  the 
Registering  Officer  in  accordance  with  Section  89  of  the  Registra- 
tion Act,  1877,  and  duly  filed  in  register  of  non-testamentary 
documents  relating  to  immovable  property  prescribed  in  Section  51 
of  the  Act  by  the  Registering  Officer  is  not  a  registered  docu- 
ment within  the  meaning  of  Article  10  of  the  Second  Schedule  of  the 
Limitation  Act              ...                 ...                 ...                 ...  ...  142F..B. 

Article    118. 

1.  Applicability  of,  to  cases  where  adoption  is  not  allowed — 
Hdd  that  Article  118  of  the  Indian  Limitation  Act  is  not  applica- 
ole  to  those  cases  in  which  adoption  is  a  thing  unknown  to  the  Der- 
sonal  law  of  ihe  adoptor  ...  ...  y  „. 

2,  Suit  hy  a  reversioner  for  possession  of  immovable  properly 
—Defendant  in  possession  undtr  an  alleged  adoption—Limitation 
—Held,  following  Tribhuwm  Bahvdur  Singh  \.  Rameshar  Bakhsh 
Singh  (I.  L.  R,  XX  VIII  All,  727,)  that  Article  118  of  the  Second 
Schedule  to  the  Indian  Limitation  Act,  1877,  is  not  applicable  to  a 
srnt  by  a  reversioner  to  recover  possession  of  immovable  property  i„ 
the  hhtids  of  a  defendant  under  an  alleged  adoption,  and  that  the 
proper  limitation  for  a  suit  of  this  nature  is  twelve  years  under  Article 
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LIMITATION  ACT,  1877— (contd.). 
Article  120. 

1.     Limitation  for  suits  as  between  rival  claimants. 

See   Preempt  on    ... 
2      Limitation— Suit  for  a  declaration  of  title  to,  and  possession 
in,   immovable     property    by    a     vendee     m    actual  postessmn- 
Sartinq  point  of '  limitation. -Beld   that  a    suit   by  a    vendee,   in 
!L    n     the    property  vurchased,  for  a   declaration   of    title    as 
LTh    Tgol  ed    byTrtU    120   of   the    Second    Schedule  to     the 
Edian    Limitation    Act,    1877,    and   that     the    Fe„od    of     limitation 
begins   to  run  from  the  date  on  which  the  yendor  denies  the  plaintiff  8 
title 
Abticle  132. 

Builder's  lien-Charges  created  ly  act  of  p ^^Um^aU ,on 
awlicahle- Limitation  Act,  1877,  Articles  52  56,  120,1 32.- 
Etha  a  claim  for  the  balance  of  money  due  to  a  builder  wto 
Srtook  the  erection  of  a  building  on  an  express  understand  mg 
♦  W A\  the  sums  due  to  him  were  to  be  a  cha.ge  upon  the 
SlhS  until  paid  is  a  claim  for  money  charged  upon  im- 
buildmgs     nnin     P*  limitation     to     enforce   Such 


^«e.r»X  EB.  A  3S5=*  "  -*■  u-;     95 

tion  Act 
Aeticie  134. 

PS    by   the  Full   Bench    tLat  the  limitation  applicable  to  a  suit  by 

Sf  that  BrtseriSd   by   Article    134,   and    that  it  begins  to  run  from 

ment  .~ 

2  fieZtoto«s  Institution- Sale  by  mnhaut  o/  iromoraMe  pro- 
pel ffitoto  to  fc«  .hrine-Suit  by  his  successor  to  recover  pro- 
%7y-liJtation  for  such  suU-StarUng  po^nt  *%£*»£ 
Limitation  Act,  1877,  Schedule  II,  Article  13*;-ff?W  °Jsttht* 
Fall  Bench  that  where  immovable  properly  ^^f  'nth^eg° 
a  maWofa-eligious  institution  for  the  time  being  for  the ^benefat 
of   the   institution   is   sold  by    his   successor  in  office    to  rec v<r     he 
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LIMITATION  ACT,  1877-(ooncld.). 
Article  135. 

Mortgage— Suit  by  mortgagee  for  possession  on  default  of  pay- 
ment of  mortgage-money.  — Held  that  a  suit  by  a  mortgagee  for 
possession  on  failure  by  the  mortgagors  to  pay  instalments  con- 
trocted  for  in  the  mortgage-deed  most  be  filed,  under  Article  135  of 
the  Limitation  Act,  within  12  years  of  date  of  failure  which  terminates 
the  mortgagor's  right  to  posse  =sion 


Article  144. 

See  Article  118 
See  Article  134 


...        96 
...30  F.B. 


54 


Article  179  (2). 

Appeal—  Withdrawal  of  appeal— Execution  of  decree— Starting 
point  of  limitation.— Held  that  an  order  granting  an  application 
for  the  withdrawal  of  an  appeal  is  not  the  "  final  order  or 
decree  of  the  Appellate  Court  "  within  the  meming  of  clause  (2) 
of  Article  179  of  the  Second  Schedule  to  the  Indian  Limitation 
Act,  1877,  and  therefore  limitation  runs  from  the  date  of  the  original 
decree 

Article   179  (4). 

Execution  of  decree— Application  by  decree-holder  for  the  pay- 
ment of  money  paid  into  Court— Step  in  aid  of  execution. — Held 
hy  the"  Full  Banch  ihat  an  application  by  a  decree-holder  to  the 
executing  Court  for  payment  to  him  of  a  certain  sum  of  money  de- 
posited in  Court  in  partial  satisfaction  of  the  decree  does  not 
ordinarily  amount  to  an  application  to  tako  some  step  in  aid 
of  execution  within  the  meaning  of  Article  179  (4)  of  Act  x\ 
of  1877      ...  ...  ...  .»  -  ...103  F.B. 

LIS  PENT)ENS. 

Suit  for  pre-emption— Sale  hy  the  o<igi»al  vendee  to  apre-emptor 
with  superior  rights  during  the  pendency  of  a  prior  suit  hy  other 
claimants  with  inferior  rights. 

See   Pre-emption  ...  ...  ...  •••  ••■         ^° 

it. 

MARRIAGE. 

1.  Legality  of  a  marriage  with  a  fifth  wife  under  Muhammad™ 
Law. 

See   Muhammadan  Law — Marriage  ...  •••  — 

2.  Marriage— Validity  of  marriage  between  a  Rajput  atid  a 
Khatrani-Legitimacy  of  children  of  such  marriage.-Held 
that  a  marriage  between  a  Vadhyar  Rajput  of  the  Kangra  District 
and  a  Khatrani  is  valid  and  legal,  and  the  offspring  of  such  a  mar- 
riage legitimate 


72 
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MARRIAGE— (ooncld.). 

3.  Marriage — Repudiation  by  a  Jat  husband — Revocation — 
Declaratory  decree— Suit  by  a  wife  for  a  declaration  that  by 
reason  of  certain  acts  her  husband  had  lost  his  conjugal  rights 
against  her. — Plaintiff  sued  for  a  declaration  that  neither  her 
husband,  defendant  No.  ),  nor  the  dofendant  No.  2  to  whom  he 
had  sold  her,  have  conjugal  rights  against  her.  Defendant  No.  1 
pleaded  that  he  had  arranged  to  divorce  her  in  favour  of  defendant 
No.  2,  but  as  a  fact  the  divorce  was  not  completed  and  that  an 
action  like  this  did  not  lie.  It  appeared  that  the  plaintiff  was 
married  to  defendant  No.  1.  Some  time  after,  she  left  the  house 
of  her  husband,  who  instituted  a  complaint  under  Section  498 
Indian  Penal  Code,  which  was  dismissed  in  consequence  of  his 
failure  to  trace  her  whereabouts.  Immediately  after,  he 
executed  a  deed  of  repudiation  by  which  he  gave  her  to  defendant 
No.    2,   but   which   on  cooler  consideration   he  subsequently  tore  up. 

Eeld  that  the  suit  did  lie,  and  the  plaintiff  was  entitled  to  a 
decree  as  prayed  against  defendant  No.  2,  but  that  the  so-called  re- 
pudiation being  neither  clear  nor  public,  and  having  been  given 
hastily  in  the  excitement  of  the  moment  and  subsequently  revoked,  it 
was  not  effective,  and  consequently  the  marriage  between  plaintiff  and 
the  defendant  No.  1  was  not  dissolved  ...  ...  31 

MARRIED  WOMAN. 

Competency  of,  to  represent  a  minor  in  an  Appellate  Court. 

See  Guardian         ...  ...  ...  ...  g 

MATERIAL    IRREGULARITY. 

See  Revision         .,,  ...  ...  Mi  #_  27  106 

MINOR. 

Competency  of  a  married  woman  to  represent  a  minor  in  an  Appel- 
late Court.  tr 

See  Guardian         ...  ...                  ...                  >#.                               g 

MISJOINDER   OF  CAUSED  OF  ACTION. 

See    Multifariousness  ...                ...                ...                 ...SOF.B. 

MISREPRESENTATION. 


See   Fraud 


150 


MORTGAGE. 


1.     Mortgage  of  birt — Enjoyment  rf,  by  one  heir  of  mortgagee  adverse- 
ly to  other  heirs  —  Extinguishment  of  title  of  other  heirs. 

See  Limitation  Act,  1877,  Section  28  ...  „,  ...        34 
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MORTGAGE-(contd.). 


2.  Of  property  attached  to  religious  institution — Suit  by  mahant  to 
set  aside  various  mortgages  made  by  his  predecessor  in  office  to  several 
persons — Limitation  for  such  suit — Starting  point  of  limitation 

See  Limitation  Act,  1877,  Article  134  ...  ...  ...30  F.B. 

3.  Suit  by  mortgagee  for  possession  on  default  of  payment  of  mortgage' 
money — Limitation 

See  Limitation  Act,  1877,  Article  135  ...  ...  ...         91 

4.  Suit  for  sale  of  property  comprised  in  a  mortgage — Necessary 
parties— Non-joinder  of — Effect  of  decree  when  all  necessary  parties 
■were  not    before    Court— Transfer   of  Property    Act,    1882,    Section  85. 

•  See  Parties  ...  ...  ...  ...  ...         64 

5.  Decree  for  redemption— Omission  to  execute — Second  suit  to 
redeem  the  same  mortgage— Maintainability  of  such  suit. 

See  Res  judicata      ...  ...  •••  •••  ...93.F..B. 

6.  Foreclosure —Defective  notice— Estoppel— Regulation  XVII  of 
1806. — Held  that  a  mortgagor's  offer  to  pay  on  receipt  of  an  other- 
wise defective  notice  of  foreclosure  issued  under  the  provisions  of 
Regulation  XVII  of  1806,  does  not  amount  to  waiver  of  right  to 
take  advantage  of  its  legal  defects  in  a  subsequent  suit  for 
the  redemption  of  the  mortgage  or  estip  him  from  questioning  its 
validity      ...  •••  •••  •••  •••  ...        28 

7.  Execution  of  mortgage  in  liquidation  of  a  money  decree  while 
under  arrest  in  its  execution — Undue  influeme— Contract  Act,  1872, 
Section  16.—  Held  that  the  mere  fact  that  a  mortgage  bond  was  execut- 
ed by  the  defendant  in  liquidation  of  a  money  decreo  while  under 
arrest  would  not  alone  avoid  the  transaction  on  the  ground  of  undue 
iifluence. 

Banda  Ali  v.  Banspat  Singh  (I.  L.  R.,  IV  All,  352),  doubted  ...         51 

8.  Mortgage — Conditional  sale — Application  for  foreclosure  of  mort- 
gage  Period    of  limitation  applicable — Regulation   XVII  of    1806  — 

Held  that  there  is  no  time  limit  for  the  foreclosure  of  a  mortgage 
by  conditional  sale,  and  a  mortgagee  in  possession  is  entitled  to 
take  out  such  proceedings  at  any  time  during  the  subsistence  of  his 
mortgage    ...  ...  •••  •••  ■••  ...         57 

9.  Mortgage —Sale  of  mortgaged  property  in  execution  of  money 
decree  —  Effect  of  sale— Right  to  set  it  aside. — "A"  liypothecated  his 
property  to  "  £5 ".  Subsequently  "C  ",  in  exeenfiou  of  a  money 
decree  obtained  by  him  nguinst  "A",  attached  and  sold  the  right, 
title  and  interest  of  the  judgment-debtor  in  the  hypothecated  property. 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record, 


No. 
MORTGAGE— (concld.). 

"  B  ",  who  had  applied  to  have  this  attachment  removed,  but  failed 
in  his  application,  sued  "  A  ",  "  G  "  and  "  D  "  (auction  purchasers) 
to  establish  his  lien  and  for  cancellation  of  the  sale  in  favour  of  "  D  " 
with  a  farther  relief  that  the  house  should  be  resold  and  the  pale-pro- 
ceeds to  the  extent  of  his  lien  be  awarded  to  him. 

Held  that  as  a  purchaser  at  an  execution  sale  takes  only  that  which 
the  judgment-debtor  could  honestly  dispose  of,  B's  interest  in  the 
property  was  not  affected  by  the  sale  in  question,  and  consequently 
he  had  no  cause  of  action  to  set  it  aside,  but  was  entitled  to  follow 
the  property  into  the  hands  of  "  D  ",  who  must  be  regarded  to 
have  purchased  it,  subject  to  the  lien  which  was  in  existence  at  the 
time  of  the  sale  ...  ...  ...  ,,,  ...         Q2 

10.  Mortgage— Conditional  sale^~Void  decree  in  foreclosure  suit  — 
Effect  of,  on  parties'  rights— Adverse  possession. — Held  that  a  mortgagee 
by  conditional  sale  cannot,  by  obtaining  a  decree  in  an  illegal  foreclo- 
sure procefidiDgs  or  by  asserting  himelf  to  be  the  proprietor  and 
thereby  obtaining  mutation  to  that  effect  in  his  favour,  alter  the 
character  of  his  original  title,  nor  can  he  rely  on  a  possession  ad- 
verse to  the  mortgagor  to  deprive  him  of  his  right  to  redeem  the 
property     ...  ...  ...  ...  ...  ...         55 

MUHAMMAD  AN  LAW— INHERITANCE. 

1.  Succession  to  unpaid  dower  of  a  deceased. 

See  Custom — Inheritance  ...  ...  ...  ...         43 

2.  Custom  governing  particular  cases. 
See  Custom  —Inheritance 


45,47,71, 

92,  124, 

MUHAMMADAN  LAW— MARRIAuE. 

1 .  Muhammadan  Law — Marriage  with  a  fifth  woman — Legality  of 
such  marriage— Legitimacy  of  children  of  an  invalid  marriage. — Held 
that  according  to  Muhammadan  Law  the  marriage  with  a  fifth  wife  in 
presence  of  four  living  wives  is  invalid  but  not  void  and  consequently 
the  children  of  such  marriage  are  legitimate  and  entitled  to  succeed  as 

the  lawful  heirs  to  their  father       ...  ...  ...  g 

2.  Husband  and  wife  —Divorce—  Remarriage  of  divorced  couple^ 
Illegality  of  such  marriage. — Held  that  among  Muhammadaus  of  the 
Hauafi  sect  a  husband  cannot  contract  a  valid  marriage  with  his 
divorced  wife  unless  and  until  the  latter  has  been  married  to   another 

man  and  separated  from  him  either  by  death  or  divorce   ...  ...         97 

MUKARBARIDARI  RIGHTS. 

Suit  for  declaration  of— Jurisdiction  of  Civil  or  Revenue  Court. 

See  Jurisdiction  of  Civil  or  Revenue  Court     ...  „,  ...         42 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THI3  VOLUME. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record-  " 


No. 


MULTIFARIOUSNESS. 

Suit  by  mahant  ofareliqious  institution  to  set  aside  various  mortgages 
made  by  his  predecessor  in  office  to  several  P^s-Misjoifer  of  caiises 
of  action  and  parties- Civil  Procedure  Code,  1882,  Sections  28,  4&;— 
Held,  by  the  Fall  Bench,  that  a  suit  by  the  mahant  of  ^^Tlsor 
SituioJ  for  possession  of  ivaaaf  prope.ty  alienated  by  fau 'Pressor 
in  office,  and  also  for  a  sum  of  money  real,  zed  by  the  al  enees  as  rent 
from  person  to  whom  the  said  property  had  been  leased,  is  not  bad^  ^ 
for  misjoinder  of  causes  of  action 

N- 

NECESSITT.  , 

1  Sale  by  limited  owner-Failure  to  prove  necessity  mth  respect 
lo  a  Paction  of  the  consideration -Competency  to  convert  sale  tnto 
mortgage. 

See  Custom— Alienation 

2  Sale,  of  ancestral  immovable  properly  by  a  limited  owner  to  pay 

delL  .  ...         M 

See  Custom— Alienation 


OCCUPANCY  RIGHTS. 

■  it*— Succession  to  acquire  under  the  Government 
*"  ?C?Pr?pVat  1893  -Tpp UcabUity  of  Punjab  Tenancy  Act,  1887 
Tenants  MiPunjab)    18J*     ^  &  Jq{  Jsacce^on  special  tenanc.es 

SeS  l^ActTlf  oAmle  governed  by  ^provisions  of  the  Punjab 
Tenancy  Act,  1887       ... 

•  j,,c-_Weem'on   to  occupancy  n-jhts  on  the  death,  o J 
2.     Occupancy  «»«« -S «™ »  £     .^   ^  ,OJMj  "_P„„ia& 

.  tenant    in    wrnn-to^^P  JJ  a  mortgagc-deed 

TmnvcyAt*  1887    &  echo  »  ^  the  gharcB  o{  such  mortgagees  are 

•dSnS^Xe^l^fi-d'  the  mortgagees   do   not   take  as 
StenU  but  aPs  tenants  in  common. 

Lib  :  Tnee^ession;Xpiedothe  land  "  m  --«  £*»  » 
'      t^cSe^poSLr  of  flSt  St  -Id  not  amount  to  such 
occupation  ...  -  J     %_  fnm    hng  occu 

3.     Occupancy  rights-Succesnon   to         h^JHeU  th„t  in  a  case  of 
paho»-P«nja6  ^anc^c,     887,  Section  ^ 

Lcce.si^.n  to  ngbt  ^   "c^Bbown  thftt  t,,e  ^'^  &* 'SCJ 


occupancy   tenant    where   it   >s    s  ^  &  hereditary  cultiva- 

tenant  who  was  regarded  "'""gJiJ-^  fifty  years,  the  presump- 
E?  mighetnb;ndrPa0"SStbat°ltl td°  decided  £/the  father  from  the 
grandfather 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record. " 


No. 


OOCTJPANCY  RIGHTS— (concld.). 

*£l  °f°™panCJ  ^-Resumption  of- Suit  by  landlord  for;  on  the 
?Zriletf°?°j  °i  d6CeaSed  ^-Competency  of  per/on  holding 
under  widow  to  plead  adverse  possession—Held  that  in  a  suit  to  resume 
land    held    on    an    occupancy    tenure,  instituted  immediately  after  the 

ho?dfn°n  ,?  W(^OVVOi  th9  VenaDt'  {t  i8  «ot  competent  for ^the  person 
holding  under  the  widow  as  her  successor  to  set  up  adverse  possession, 
based  on  mafcation  of  names  effected  in  his  favour  during  the  widow's 
hfetinxe,  which  had  been  unsuccessfully  objected  to  by  the  predecessors 
ment  of°tW  Pla,ntlffs- M' s^f  quently  long  and    uninterrupted  enjoy- 

X  wl  '  TT  P*  lafldl0,dS  Were  not  b0UDd  t0  8Ue  i^til  after 
the  widow  s  death  as  her  occupancy  rights  could  have  been  successfully 

E™  7  #  aga'f  a-  ??'  l°F  POS8essioD.  and  me.e  lapse  of  time  does  not 
ipso  facto  create  a  right  of  adverse  possession 


PARTIES. 

Mortgage -Suit  for  sale  of  property  comprised  in  a  mortgage - 
Necessary  parties-Nonjoinder  of-Effect  of  decree  wh.n  all  nfceLry 
parties  were  not  before  Court-Transfer  of  Property  Act,  1882,  Section 
Hb—Held  that  in  an  action  by  a  prior  incumbrancer  for  sale  of 
property  comprised  in  a  mortgage  all  subsequent  incumbrancers 
are  necessary  parties  provided  that  the  plaintiff  had  notice  of  their 
interest  in  the  security  and  the  non-joinder  of  a  subsequent  in- 
cumbrancer in  possession  of  the  subject-matter  is  fatal  and  renders 
he  decree  thus  ebta.ned  against  the  mortgagor  void  as  against 
both  the  property  and  the  puisne  mortgagee     ...  gr 

PARTITION. 

1.     Suit  for  partition  of  portion  of  common   land. 
See  Common  Land  ...  ,.,  .,., 

n  ?"     S,flf°r-Pre}imXnary  order  under  Section  2154  Oivil  Procedure 
Lode,    1882— Appeal— Court -fees,  on. 

See  Court-Fees  Act,  1870,  Section  7  (iv)  (b)  ...  150 

8.     Question   relating   to   enforcement   of    entry     in      VVajib-ul-a.z- 

See  Jurisdiction  of  Civil or  Revenue  Court    ...  ...  4 

PARTNERSHIP. 

_    1.     Deed  of  partnership  purporting  to  create  right,  title  or    interest  in 
immovable   property  to  be  acquired— Registration. 


See  Registration  Act,  1877,  Section  17  (6) 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record. ' 


No. 

PARTNERSHIP— (coneld.). 

2.  Partnership— Bights  and  obligations  on  dissolution— Distribution 
of  assets  and  contribution  to  losses.— Held  that,  in  settling  accounts 
between  partners  after  a  dissolution  of  partnership  in  absence  of  any 
agreement  on  the  point,  the  assets  of  the  partnership  should  be 
distributed  by  paying  to  each  partner  his  claims  in  respect  of 
capital    standing    to   his  credit  at  the  time  of  dissolution,  and    in    cases 

of  deficiency  the  parties  are  liable  to  contribute  equally  ...  ...         40 

3.  Partnership— Notice  of  dissolution  on  the  retirement  of  a  dormant 
partner— Liability  of  such  partner  for  debts  of  partnership— Contract 
Act,  1872,  Sections  249,  ?64— Sbikmi  Sharik.— Eeld  that  it  is  not 
necessary  to  give  any  express  notice  of  dissolution  of  a  partnership 
on  the  retirement  of  a  dormant  partner,  especially  when  tho  fact 
of  the  latter's  relationship  was  unknown  to  the  customers  of 
the  concern,  but  he  is  liable  for  all  debts  and  obligations  incurred 
by  the  partnership  up  to  the  date  of  his  retirement  from  that 
business. 

Shikmi  Sharik  found  to  be  a  dormant  partner  and  not  a  mere 
sub-partner  .  ...  ..•  ■••  •••  ••«  '"> 

PAUPER  SUIT. 

Suit  in  forma  pauperis—  Compromise-Withdrawal  of  suit— Failure 
in  the  suit— Payment  of  court-fees— Civil  Procedure  Code,  1882, 
Section  4>\2.—Held  that  if  a  plaintiff  who  had  been  permitted 
to  sue  as  a  pauper  withdraws  from  the  suit  under  a  compromise 
by  which  he  foregoes  his  original  claim  he  fails  in  the  suit  With- 
in the  meaning  of  Section  412  of  the  Civil  Procedure  Code,  1882, 
and  is  liable  to  pay  court-fees  which  would  have  been  paid  by  him.  if 
he  had  not  been  admitted  to  sue  as  a  pauper    ...  ...  ...       104 

PAYMENT. 

Plea  of  payment  is  not  a  set-oS  within  the  meaning  of  Section  111 
of  the  Code  of  Civil  Procedure        ...  ...  •••  •••        85 

PLEA. 

Plea  of  payment  is  not  a  set-off  within  the  meaning  of  Section  111  of 
the  Code  of  Civil  Procedure 

POSSESSION. 

1.  Suit  for  a  declaration  of  title  to  and  possession  in  immovable 
properly  by  a  vendee  in  actual  possession—Starling   point  of  limitation. 

See  Limitation  Act,  1877,  Article   120. 

See  Eight  of  Suit  ... 

2.  Agreement  le   sell   to   B— Subsequent   sale    to   C   with    notice     of 

,  session  by   B— Priority-Penalty  mentioned 
in  contract  no  bar  to  specific  performance. 
See  Vendor  and  Purchaser       ... 


83 
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The  references  are  to  the  Nos.  given  to  the 


No. 
PRE-EMPTION. 

See  Pre-emption  Act,  1905. 

1.  Limitation  applicable  to  a  suit  for  preemption  where  property- 
sold  is  at  the   time  of  s  lie  in  the  possession  of  a  tenant. 

See  Limitation  Act,  1877,  Article  10  ...  ...  ..A9F.B. 

2.  Sale  of  immovable  property  in  execution  of  decree— Registration 
of  sah  certificate  under  Section  89  of  the  Registration  Act — Suit  for  pre- 
emption— Limitation. 

See  Limitation  Act,  1877,  Article  10  ...  ...  ...       142 

3.  Suit  for  pre-emption  of  land — Value  of  relief  sought— finding  of 
Oourt  exceeding  its  pecuniary  limits  of  jurisdiction — Effect  of. 

See  Valuation  of  Suit  ...  ...  ...  ...16  F.B. 

4.  Value  of  suit  for  pre-emption  of  land — Effect  of  actual  value 
exceeding  the  value  as  fixed  by  the  Suits  Valuation  Act,    1887. 

See   Valuation  of  Suit  ■  ..  ...  ...  ...         46 

5.  Decree  for  pre-emption  against  purchaser  -  Eight  of  purchaser  to 
recover  from  vendor  the  loss  sustained  by  him  in  the  transaction— 
Covenant  for  title. 

See    Vendor  and  Purchaser     ...  ...  ...  ...        Ill 

6.  Custom — Pre-emption— Provision  in  Wajibul-arz  granting  rights 
of  pre-emption  to  sharkayan  shikmi — Mauza  Marpal,  tabsil  Zaffarwal, 
Sialkot  District. — In  a  suit  of  pre-emption  of  certain  land  situate 
in  mauza  Harpal,  tahsil  Zaffarwal  of  the  Sialkot  District,  held  that 
nnder  the  terms  of  the  Wajib-ul-arz  of  the  village  the  plaintiff  as  a 
collateral  of  the  vendor  had  a  preferential  right  on  the  ground  of 
relationship. 

Jointness  of  holding  is  not  essential  to  status  of  sliarih-i-shikmi, 
the  term  beiDg  applicable  where  the  family  bond  of  union  still 
exists  ...  ...  ...  ...  ...  ...        12 

7.  Pre-emption — Rival  claimants  with  equal  rights — Claimant  suing 
subsequently  cannot  defeat  the  other  by  obtaining  a  consent  decree  during 
the  pendency  of  the  prior  suit — Limitation  for  suits  as  betiveen  rival 
claimants— Limitation  Act,  1877,  Schedule  II,  Articles  10,  120.— Held 
that  a  rival  claimant  of  the  right  of  pre-emption  cannot,  by  obtain- 
ing a  consent  decree  in  a  subsequently  instituted  suit  to  which 
the  first  claimant  was  not  a  party,  defeat  another  with  equal  rights 
who  by  first  filing  his  suit  has  shown  superior  diligence  in  enforcing 
his  right.* 

Held,  also,  that  the  period  of  limitation  as  between  rival  pre 
emptors  is  that  prescribed  by  Article  120  of  the  Second  Schedule 
to  the  Limitation  Act  and  not  that  prescribed  by  Article  10,  and  that 
one  pre-emptor  can  therefore  be  impleaded  as  a  co-defendant  in  the 
suit  of   the   other  within   the   period  prescribed  by  Article  120  ,,,20 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 
The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record," 


No. 


PRE-EMPTION— (concld.). 

8.  Pre-emption— Claimant  and  vendee  with  equal  rights— Vendee's 
right  lost  by  him  pending  appeal— Competency  of  vendee  to  resist  pre- 
emptor  s  claim.— Held  that,  a  vendee  who  by  reason  of  a  prior  purchase 
had  become  a  landholder  in  the  village  and  as  such  was  competent 
to  resist  the  claim  of  a  pre-emptor  with  respect  to  a  subsequent 
purchase  cannot,  if  in  a  pre-emption  suit,  he  loses  the  first  bargain, 
retain  the  subject-matter  of  the  second  bargain 

9.  Lis  pendens—  Suit  for  pre- emption — Sale  by  the  original  vendee 
to  a  pre-emptor  with  superior  rights  during  the  pendency  of  a  prior 
suit  by  other  claimants  with  inferior  rights.— Held  that  the  doctrine 
of  lis  pendens  does  not  apply  to  a  sale  of  immovable  property  subject 
to  a  right  of  pre-emption  by  the  original  vendee  in  favour  of  a 
pre-emptor  with  superior  rights,  who  had  instituted  a  suit  to  enforce 
his  rights  during  the  pendency  of  similar  suits  by  other  claimants  with 
inferior  rights. 

Earnam  Singh  v.  Jitean  (7  P.  E.,  1906)  doubted 

10.  Pre-emption  on  sale  of  house  property — Kucha  Pali  Bam,  Delhi 
City. — Found  that  the  custom  of  pre-emption  in  respect  of  sales 
of  house  property  based  on  vicinage  exists  in  Kucha  Pati  Ram  of 
Delhi  City 

11.  Pre-emption — Sale  of  property  mortgaged  to  plaintiff— Acceptance 
of  mortgage-money  by  plaintiff  from  vendee  -  Waiver.— Held  that  the 
mere  acceptance  of  his  money  by  a  mortgagee  from  the  vendee, 
or  his  silence  at  the  time  to  express  a  desire  to  purchase  or  delay  in 
suing  is  not  a  waiver  of  his  right  to  claim  pre-emption  and  did  not 
equitably  estop  him    from  asserting  his  pre-emptive  right 

12.  Custom— Pre-emption — Pre-emption  on  sale  of  house  property— 
Mohalla  Dassan,  Delhi  City,  Punjab  Laws  Act,  1872,  Section  11.— 
Found  that  the  custom  of  pre-emption  in  respect  of  sale  of  house 
property  by  reason  of  vicinage  exists  in  mohalla  Dassan,  Delhi  City, 
which  isa  part  of  mohalla  Billimnran 

13.  Custom — Pre-emption— Pre  emption  on  sale  of  house  property— 
Mohalla  HaveU  Khan  Duran  Khan,  Delhi  City.— Found  that  the  custom 
of  pre-emption  in  respect  of  sales  of  bouse  property  by  reason  of 
vicinage  prevails  in    Mohalla  Khan  Duran  Khan  in  the  city  of  Delhi  ... 

PRE-EMPTION  ACT,  1905. 

1.  Application  of,  to  sales  completed  before  its  commencement  in 
favour  of  vendees  with  superior  rights  under  the  Punjah  Laws  Act,  1872— 
R\yta,]-\.nm— Effect  of  entry  in,  when  unsupported  by  instances.— Held 
that  the  Pre-emption  Act,  1905,  is  inapplicable  to  a  sale  completed 
before  its  commencement,  in  fa?our  of  a  person  who  bad,  under  the 
Punjab  Laws  Act,  1872,  a  right  of  pre-emption  superior  to  that  of  the 
plaintiff  pre-emptor. 


INDEX  OF  CIVIL  OASES  REPORTEP  IN  THIS  VOLUME. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record." 


N0> 
PRE-EMPTION  ACT,  1905— (contd.). 

Held,  also,  that  tbe  rule  that  an  entry  in  a  Biwaj-i-am  is  prima,  facie 
proof  of  the  existence  of  an  alleged  custom  is  subject  to  modification 
if  no  instanoes  in  support  of  its  correctness  are  forthcoming  ...         90 

2.  Pre-emption — Member  of  an  agricultural  tribe— Mahtams  of 
Muzaffargarh  District. — Held  'that  Mahtams  of  tho  Muzaffargarh 
District  are  not  members  of  an  agricultural  tribe  for  the  purposes 
of  the  Punjab  Pre-emption  Act,  1905  ...  ...  ...         26 

Section  2,  (3). 

1.  Pre-emption — Sale  of  agricultural  land  pri"r  to  the  passing  of 
the  Punjab  Pre  emption  Act,  1905,  by  a  non. agriculturist  to  a  co-sharer~ 
Claim  by  a  member  of  an  agricultural  tribe  as  an  occupancy  tenant  in 
the  land  after  the  new  Act  came  into  force — Effect  of  the  new  AH  on 
such  sale — Retrospective  enactment— Punjab  Laws  Act,  1872,  Section 
12  (a).— Held  by  the  Full  Bench  that  although  the  Punjab  Pre-emption 
Act,  1905,  is  a  retrospective  enactment  in  its  operation  as  regards 
sales  executed  before  its  commencement,  yet  -where  the  vendee  bad 
under  the  Punjab  Laws  Act,  1872,  a  right  of  pre-emption  superior 
to  that  of  the  plaintiff  claiming  pre-emption  and  had  assorted  his 
claim  by  effecting  the  purchase  of  tbe  property  before  the  new 
Act  came  into  force,  he  is  protected  by  the  saving  clause  of  this  section 
against    any  claimant  whose  superior  rights    are  brought  into  existence 

by  the  later  Act  ...  ...  ...  ...  ...17  KB. 

2.  Application  of  Pte-emption  Act,  1905,  to  a  right  of  pre-emption 
created  by  the  provisions  of  the  Art  itself.  —Hell  that  the  Punjab  Pre- 
emption Act,  1905,  applies  to  every  claim  to  the  right' of  pre- 
emption whether  that  right  has  accrued  before  or  after  its  commence- 
ment or  is  created  by  the  provisions  of  the  Act  itself- 

The  expression  "  whether  that  right  has  accrued  before  or  after 
its  commencement  "  in  sub-section  3  of  section  2  of  that  Act  includes 
a  right  created  by  the  provisions  of  the  Act  itself  ...  ...        22 

Section  1 1. 

1.  Held  that  the  expression  "  tribe  "  in  this  section  means  the 
main  tribe  and  not  the  sub-division  of  a  tribe,  and  consequently 
Sheikhs  of  all    denominations  constitute  one    tribe   for    the   purposes 

of  that   section  ...  ...  ...  .,,  ...       \\2 

2.  And  Section  12—  Pre-emption  -Sale  of  Agricultural  land  by  a 
non-zamindar  to  a  proprietor  in  the  village  not  covered  by  the  proviso 
to  Section  11  of  the  Punjab  Pre-emption  Act,  1905 — Suit  by  a  member 
of  an  agricultural  tribe  —  Superior  right— Punjab  Pre-emption  Act,  1905, 
Sections  11  and  12.  —  B^U  that  by  virtue  of  the  provisions  of  Sections 
11  and  12  of  the  Punjab  Pre-emption  Act,  1905,  a  member  of  an 
agricultural  tribe  has  a  preferential  right  of  pre  emption  in  respect 
to  a  sale  of  agricultural   land   by  a  vendor  who  is  not  a  member  of  an 
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No- 


PRE-EMPTION  ACT,  1905— (contd.). 

agricultural  tribe  against  a  vendee  wbo  is  a  proprietor  in  the  village 
but  wbo  does  not  come  within  the  purview  of  tho  proviso  to  Section  11 
of  the  Act. 

Mahmitd  v.  Nur  Ahmad  (101  P.  B.,  1907)  approved      ... 

Section  12. 

See  Section  11  supra. 

Held  by  a  majority  (Johnstone,  J.,  doubting)  that  the  priorities 
given  by  this  section  are  applicable  to  a  claim  to  the  right  of  pre- 
emption with  reference  to  a  sale  executed  before  the  commencement  of 
that  Act 

12  (a). 


17F. 


1.  Pre-emption—Sale  of  agricultural  land  by  the  descendant  of  a 
donee— Suit  by  the  heirs  of  the  donor  in  presence  of  other  descendants 
of  the  donee.  Held  that  in  case  of  a  sale  of  agricultural  land  by  the 
descendant  of  a  donee,  the  heirs  of  the  donor  in  the  absence  of  a  claim 
bv  other  descendants  of  the  donee  are  entitled  to  claim  by  pre- 
emption  under  Section  12  (a)  of  the  Pre-emption  Act,  190o  ...       131 

2  And  Section  14  (b)— Pre-emption—  Sale  of  agricultural  land 
to  a  remote  heir  in  the  presence  of  nearer  heirs-Suit  ly  another 
remote  heir  ,f  equal  degree  with  the  vendee-Eight I  of  such^c/aimant 
to  share  the  bargain- Punjab  Pre-emption  Act  190o  Begems  12  («), 
14  (by—Held  that  clause  (a)  to  Section  12  of  the  Punjab  Pre- 
emption Act  1905,  confers  the  right  of  pre-emption  on  the  whole 
line  of  heirs'  and  not  merely  on  the  nest  and  nearest  heirs  at 
the  time  of  sale  it  being  provided  inter  se  that  the  right  will  be 
determined  by  the  order  of  succession,  that  is,  the  neater  heir 
would  exclude  the  more  remote,  and  that,  in  case  of  a  sale  to 
a  remote  collateral  in  the  presence  of  nearer  heirs  a  collateral  of 
eoual  decree  with  that  of  vendee  has  no  right  in  respect  to  that 
sale  and°cannot  even  avail  himself  of  the  provisions  of  Section  14 
of  the  Act. 

Section    14  applies    to  cases    where   several  pre-emptors  are  equally 
entitled    against    the    vendee,    it    does    not    refer   to    the    case    of     a 
claimant   who    has    no    preferential   right  of    purchase  as  against  the         ^ 
vendee 
Section  13  (7). 

Pre-emption  on  sale  of  house  property-Joint  Hindu  family— Suit 
bv  son  in  pre»ence  of  father.— Held  that  where  the  property  on 
ownership  of  which  the  r.ght  to  pre-empt  is  based  belongs  to  a 
Joint  Hindu  faroilv,  the  right  of  pre-emption  ?est8  under  clause 
7  of  Section  L3  of  the  Pre-emption  Act,  1905,  in  every  o-sharer 
in  such  property 
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PRE-EMPTION  ACT,  1905-(concld.). 

Section  14  (e). 

2.  Pre-emption— -Rival  claimants  equally  entitled— Preference.— « 
Held  that  where  rival  claimants  are  found  by  the  Court  to  be 
equally  entitled  to  the  right  of  pre-emption,  preference  must  be 
given  to  him  who  is  elected  by  the  vendor  under  clause  (e)  of 
Section  14  of  the  Pre-emption  Act,  1905  ...  ...  '      ...         88 

Section  22. 

Pre-emption— Purchase-money — <Qood  faith — Held  that  a  person  who 
in  his  anxiety  to  purchase  a  particular  plot  of  land  or  to  purchase 
land  in  a  particular  village  gives  a  fancy  price  is  acting  in  good 
faith  within  the  terms  of  Section  22  of  the  Punjab  Pre-emption 
Act,  1905,  although  his  intention  is  to  render  it  practically  im- 
possible for  any  one  with  a  superior  right  of  pre-emption  to  oust 
bim  ...  ...  ...  ...  ...  ...         13 

PRELIMINARY  POINT. 

Meaning  of,  in  Section  562. 
See  Remand. 
PRESUMPTION. 

1.  Presumption  and  burden  of  proof  as  to  the  validity  of  an 
alienation  of  ancestral  immovable  property  by  a  member  of  an  agri- 
cultural tribe  who  has  settled  to  urban  life. 

See  Custom — Alienation  ...  ...  ...  ...         55 

2.  There  is  no  general  presumption  that  regardless  of  tribe  and 
creed  agnates,  however  remote,  exclude  daughters  from  succession  to 
ancestral  property        ...  ...  ...  (    ...  ...  5 

PRIVILEGED  COMMUNICATION. 

See  Defamation     ...  ...  ...  ...  ...         83 

PRIVY  COUNCIL. 
1  to. 

to  Privy  Council    ...  ...  ...  ...         87 

PROBATE  AND  ADMINISTRATION  ACT,  1881. 
Section  55. 

Appointment  of  receiver  in  testamentary  suit— Discretion. 

See  Receiver  ...  ,~  ...  ...  ...        39 
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PUNJAB  ALIENATION  OF  LAND  ACT,  190O. 
See  Alienation  of  Land  Act,  1900. 

PUNJAB  COURTS  ACT,  1884. 
Section  3. 


No. 


And  Section  40 — Suit  for  declaration  that  plaintiff  is  the  sole 
owner  of  an  orchard  on  a  portion  of  the  village  shamilat — Land 
suit. 


Section  39. 

See  Appeal  No.  5      ...  ...  ...  •••  ...19  F.B. 

See  Value  of  Suit      ...  ...  —  •••  '»         94 

Section  40  (i). 

See  Appeal  No.  6 
Section  70  (a). 

See  Revision. 
Section  70  (6). 

See  Revision, 
PUNJAB  LAND  REVENUE  ACT,  1887. 
Section  116. 

And  Sections  117,  158— Question  relating  to  enforcement  of  parti- 
Hon— Entry  in  Wajib-ul-arz—  "  Question  of  title  "  or  "  mode  of  making 
partition." 

See  Jurisdiction  of  Civil  or  Revenue  Court    ...  ...  „.  4 

PUNJAB  LAWS  ACT,  1872. 
Section  12  (a). 

See  Pre-emption  Act,  1905,  Section  2  (3)      ...  ...  ...17F.B. 

PUNJAB  PRE-EMPTION  ACT,  1905. 
See  Pre-emption  Act,  1905. 
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PUNJAB  TENANCY  ACT,  J887. 

In  matters  of  succession  special  tenancies  created  by  Act  III  of  1893 
are  governed  by  the  provisions  of  this  Act      ...  ...  ...         14 

Section  59. 

See  Occupancy  Bights  ...  ...  ...  100,  101 

Section  77  (3)  (d). 

Suit  for  declaration  of  mukarraridari  rights. 

See  Jurisdiction  of  Oivil  or  Revenue  Court    ...  ...  ...         42 

Section  77  (3)  (/). 

1.  Suit  for  a  declaration  that  occupancy  tenants  in  the  village  are  not 
liable  to  pay  haq  bua  dices. 

See  Jurisdiction  of  Oivil  or  Revenue  Court     ...  ...  ...        33 

2.  Suit  for  recovery  of  haq  sep. 

See  Jurisdiction  of  Oivil  or  Revenue  Court    ...  ...  ...         41 

3.  Suit    for  a   share   of  kamiana  dues  which  the  defendant  ought   to 
have  recovered  and  paid  to  the  plaintiff. 

See  Jurisdiction  of  Oivil  or  Revenue  Court     ...  ...  ...       Iii8 

PURCHASE-MONEY. 

See  Pre-emption        ...  ...  ...  ...  ...         13 

Suit  to  recover. 

See  Right  of  Suit. 


QUESTION  OF  LAW. 


Hoie  far  if  at  all  a  decision  on  a  pure  question  oflaiv  can  operate  as  : 
judicata. 

See  Res  judicata 

Question  of  title. 

See  Jurisdiction  of  Civil  or  Revenue  Court     ...  ... 


RAILWAYS  ACT,  1890. 

See  Railway  Company  ...  ...  „,  ...76  113 
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UILWAY  COMPANY. 

1.  Indian  Railways  Act,  1890—  Conditions  entered  on  back  of  railway 
receipts  for  passenger's  luggage — Test  of  binding  mil  tire  of  such  condi- 
tions.  -Plaintiff  at  Colaba  took  tiain  for  Delhi,  banding  seven  pack- 
ages to  the  Railway  officials  and  obtaining  a  receipt  for  them.  On 
arrival  at  Debli  only  six  packages  woe  forthcoming.  Tberenpon  he 
did  not  "  forthwith  "  send  a  written  statement  of  the  descriptions 
and  contents  of  the  missing  package  to  the  District  Traffic  Superintend- 
ent of  Colaba  or  Delhi,  and  so  failed  to  comply  with  condition  4  of 
the  conditions  on  back  of  receipt  ;  but  he  complied  with  Section  77, 
Railways  Act,  in  that  he  complained  in  writing  to  the  "  railway  admin- 
istration "  within  6  months  of  his  taking  train  at  Colaba. 

Held  that  he  was  not  barred  from  claiming  compensation  by  any- 
thing contained  in  said  condition  4.  That  condition  is  a  bye-law  ;  and 
bye-laws  can  be  framed  only  under  Seotioa  64  (1)  of  the  Act,  which 
only  authorizes  the  framing  of  rules  consistent  with  the  Act,  with 
respect  to  the  "receiving,  forwarding  or  delivery  "  of  articles.  Con- 
dition 4  is  not" consistent  with  Section  77  aforesaid,  aud  it  deals  with  a 
matter  not  intended  to  bo  dealt  with  by  bye-laws  under  Section  51  (I). 
The  condition  is  therefore  ultra  vires  of  the  railway  administration  and 
is  not  enforceable  ...  ...  •••  •••  •••  «6 

2.  Uespoisibility  of  Railivay  administration  as  carriers— 'Bisk  note, 
Form  B— Exemption  from  liability— R  aihoays  Act,  1890,  Section  72  (2).— 
Held  that  a  consignor  who  executes  a  risk  note  in  Form  B  and  elects 
to  despatch  his  goods  at  a  special  reduced  rate  cannot  claim  damages 
from  a  Railway  Company  for  the  loss,  deterioration  or  damage  of  his 
consignment  even  if  the  damage  may  have  been  due  to  the  goods  being 
conveyed  in  an  open  truck  ...  ...  ...  ...       113 


tECEIYER. 


1.  Appointment  of,  in  testamentary  suit— Discretion — Probate  and 
Administration  Act,  1881,  Section  55— Civil  Procedure  Code,  1882, 
Section  503.— Held  that  no  receiver  should  be  appointed  in  a  testament- 
ary suit  unless  it  is  shown  that  there  is  a  fair  probability 
of  the  suit  succeeding  and  that  there  is  risk  of  loss  or  damage  to 
the  property 

2  Receiver—Appointment  of  receiver— Suit  by  a  reversioner  against 
a  tenant  for  life— Mismanagement  ami  waste  — Civil  Procedure  Code, 
1882  Section  503.-  Held  that  the  appointment  of  a  receiver  is  not  a 
matter  of  course,  but  a  matter  of  discretion,  which  must  be  reasonable 
and  should  be  exercised  with  the  greatest  caro  and  caution  on  a  view 
of  the  whole  circumstances  of  the  case  connected  with  the  right  which 
is  asserted  and  has  to  be  established  and  not  merely  the  circumstances 
which  might  make  the  appoint meut  expedient  for  the  protection  of  the 
property. 

As  a  rule  receiver  should  rot  be   appointed    in  regard  to  proreity  in 
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REGISTRATION  ACT,  1877. 
Section  17  (6). 

Partnership — Deed  of  partnership  purporting  to  create  right,  title  or 
interest  in  immovable  property  to  be  acquired— Registration. — Held 
that  an  agreement  between  certain  persons  providing  the  manner  in 
which  ceitain  property  should  be  divided  between  them  in  the  event  of 
their  succeeding  in  purchasing  the  same  was  not  an  agreement  falling 
under  Section  17  (b)  of  the  Registration  Act  and  did  not  require 
registration  ...  ...  ...  .••  ...         89 

Section  89. 

A  sale  certificate  recoived  in  accordance  with  this  section  and  duly 
filed  in  register  prescribed  in  Section  51  is  not  a  registered  docu- 
ment within  the  meaning  of  Article  10  of  the  second  Schedule  of  the 
Limitation    Act  ...  ...  ...  ...  ...       142 

REGULATION  XVII  OF  1806. 

See  Mortgage. 

REGULATION  XIX  OF  1810. 

This  Regulation  is  applicable  to  the  Punjab  ...  ...  7 

Cf.No.  95  P.  P.,  1900. 

RELIGIOUS  ENDOWMENTS  ACT,  1863. 
Sections  14,  18. 

See  Religious  Institution  ...  ...  •••  •••  ' 

RELIGIOUS  INSTITUTION. 

1.  Mortgage  of  property  attached  to  religious  institution— Suit  by 
mahant  to  set  aside  various  mortgages  made  by  his  predecessor  in  office^  to 
several  persons— limitation  for  such  suit— Misjoinder  of  <  auses  of  action 
and  parties. 

See  Limitation  Act,  1877,  Article  134       ...  ...  ...30  P.P. 

See  Multifariousness  ...  ...  •••  ...30  P.P. 

2.  Sale  by  mahant  of  immoveable  property  belonging  to  his  shrine  — 
Suit  by  his  successor  to  recover  property — Limitation  for  such  suit- 
Starting  point  of  limitation. 

See  Limitation  Act,  1877,  Article  134         ...  ...  127  P.P. 

3.  Religious  institution — Removal  of  a  duly  constituted  manager- 
Discretionary  power  of  a  temple  committee  to  remove  the  existing  manager 
and  to  appoint  his  successor — Procedure — Religious  Endowments  Act, 
1863,   Sections  14,    18—  Civil  Procedure  Code,  1882,  Section  b39.—Held 
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1. 
point- 


RELIGIOUS  INSTITUTION -(conchl). 

removed  from  his     office   otherwise   thau    by   a   civil   suit   institut- 

I;l  j  si  s  «a  AS  aft  sr&JKs^ 

Code. 

It  is  not  ope,  to  a  selr-oonstituted  temple  committee  in  the ^evenjof 
dispute  with  the  mannger  either  to  suspend  or  remove  him  from  office 
or  to  appoint  another  in  his  place. 

Application  to  the  Punjab  of  Bengal  Regulation  XIX  of  1810         ... 

REMAND.  .    . 

r..  ..  t,       3        n  1*   1RR2   Section    562— Remand— Preliminary 
Civil  Procedure  Code   1884  fecnr)n  J       ,  j   •  /rawed. 

562,  Civil  Procedure  Code,  mean  a  point    the    decision      . 
sufficient  to  dispose  of  the  case  in  which  it  arises. 

m  t-        r-  7     „  «,'„,,*   C109  P.  E.,    18S7),  and   Gfcwkm    /Wt. 

JSS£?BiW^£w5'-»»-— **        -■*■■■ 

„      «    ,•    ■  „-„f_r,V;l    Procedure   Code,  1882,    Sechou  562.— 

1  ^e'/arero^-E^a^o/ca^oy-i.n^  to-0*"**  ffiwe 
fli.  18&  S erf  ol-  562  h&i-Eeld  that  an  Appelate  Court  has  no 
^rT^STcSe'for  a  second  decision  escept  as  provided  in 
Section  562  of  the  Code  of  Civil  Procedure 

RE-MARRIAGE. 

Muhvmmadans  of  Banafi  sect-Remarriage  of  divorced  caupU- 
Legality  of  such  marriage.  g7 

See  Mahammadan  Low— Marriage 

RES  JUDICATA. 

1      atipnlated  that  the  law 
id   institute    an    appeal 


third  parties  regarding  a  p.oi  ui  .»..    ,  should    under- 

ttapIi«*«^^^-^'"J,CS£.i,^     ppea    at    their   own  ex- 
take  to  act  as  their  agents  and.nPt.tute     n      I  jn   con. 

pense  in  the  Chi e   Court  connected  with   jjjjjj  ^ 

«derationof  receiving  a  halt  si.a.e  :mTnedi*tely    after    the    dc- 

to  .hem.     The  appeal  was  ™ccessfal,   hn        nn        h      y 
fcotaj-  sued  fori  :c::         - »        '    n;i";:i;;-fliri.,nHe.     Tbe'conri 
that   it    was    withont   conn 1  i. '  ;     ,  t,      defendants,   and  no 

5SX  S2  ^^%Uin«effs8rXr  Suited  the  present  eui. 
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RES  JUDICATA— (conoid.). 

The  First  Court  held  that  by  reisou  of  the  former  snit  this  question 
was  res  judicata,  bat  ou  appeal  the  Divisional  Jadg»,  being  of  the 
opinion  that  the  question  being  purely  one  of  law  ould  not  operate 
as  res  judicata,  accepted  the  defendant's  contention. 

Held  that  a  judgment  in  the  previous  suit  being  a  decision  on  a 
mixed  question  of  law  and  fact  was  a  bar  to  the  present  suit.  The 
agreement  having  once  been  held  to  be  valid  as  between  the  parties, 
it  was  not  open  to  the  Court  subsequently  to  try  the  same  question 
between  the  same  parties. 

Observation  by  Rattigan,  J.,  as  to  how  far,  if  at  all,  a  decision  on  a 
pure  question  of  law  can  operate  as  res  judicata  ...  ...         4 

2.     Mortgage— Decree  for  redemption— Omission    to   execute— Second 
suit  to  tedeem  the  sime   mortgage— Maintainability   of  such  suit. — Held 
by  the  Full  Bench  that  in  view  of  the   conflict   of  authority    upon     the 
question,  the  principle  laid  down  in    No.    8/3,  P.   R.,    1877,    and  subse- 
quent doeisions  of  this  Conrt  should  be  accepted  as   law  for  this   Pro- 
vioce  ••■  •••  •••  ...  ...  ...93F.E 

3.  Res  judicata — Decree  against  member  of  joint  Hindu  family — 
Subsequent  suit  by  the  son  of  such  member  on  same  cause  of  action. — Held 
that  a  judgment  against  a  Hindu  father  in  a  suit  brought  by  him  for 
partition  of  joint  undivided  ancestral  property  is  res  judicata  against 
his  son  and  it  is  not  open  to  the  latter  to  sue  a  second  time  on  the 
same  right  merely  because  he  was  not  a  party  to  the  former  suit  ...  14' 
RESTITUTION  OF  CONJUGAL  RIGHTS. 

Husband  and  wife— Restitution  of  conjugal  rights  —Right  of  husband 
to  claim  custody  of  wife  after  long  deliberate  desertion.  — Held  that 
among  Hindus  a  husband,  who  for  years  deliberately  deserts  his  wife 
and  fails  to  ful61  his  obligations  of  giving  her  a  home  and  of  support- 
ing her,  is  not  entitled  to  enforce  his  marital  rights  and  claim  the 
custody  of  his  wife       ...  ...  ...  ...  ...         82 

REVISION. 

1.  Order  directing  private  award  to  be  filed — Finality  of  such  order — 
Revision. 

See  Appeal  ...  ...  „  ...  ...  1  p<_jjt 

2.  Revision— Error  of  law -Decreeing  claim  barred  by  limitation  — 
Material  irregularity— Punjab  Courts  Act,  1S84,  Section  70(1)  (ft).— 
Held  that,  the  nou-distnLssal  of  a  suit  which  ought  to  have  been  dis- 
missed under  Section  4  of  the  Indian  Limitation  Act,  although  limita- 
tion was  not  set  np  as  a  defence,  is  a  material  irregularity  within  the 
meaning  of  Section  70  (I)  (o)  of  the  Punjab  Courts  Act,  1884  ...  27 

3.  Revision— Omission  of  (l.urt  to  consider  all  the  materials  oh  tie 
record— Qross  and  pulpable  errors  Material  irregularity— Punjab 
OourtaAct,  1884,  Section  70  (a).— Met e  error  in  law  or  wrong  inter- 
pretation of  a  document  does  not  necessarily  constitute  a  ground  upon 
Which  the  Chief  Court  rnn  intnvFpro  in    n.^mn     „„/lo..    s»ni;n„    '/fi  f„\ 
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REVISION— (concld.). 

of  the  Pauiab  Courts  Aot,  1884,  but  where  a  Court  ignores  important 
documentary  evidence  or  places  upon  it  a  perversely  erroneous  inter- 
pretation, it  acts  with  material  irregularity  with.n  the  meaning  of  the 
Section,  and  its  order  is  consequently  subject  to  revision  ...       1UO 

4  Revision— Revision  of  an  order  under  Section  19  of  the  Indian 
Arbitration  Act,  1899— Chief  Court's  powers  of -Punjab  Courts  Act, 
1884  Section  70  (1)  (b).-Held  that  an  order  on  an  application  under 
Section  19  of  the  Indian  Arbitration  Act,  1899,  staying  or  refusing 
to  stay  proceedings  is  not  a  decree  within  the  terms  of  Section  2  of  the 
Code  of  Civil  Procedure,  and  is,  therefore,  not  open  to  revision  by  the 
Chief  Court  under  Section  70  (1)  (6)  of  the  Punjab  Courts  Act,  1884...       144 

RIGHT  OF  SUIT. 

See  Custom-Alienation   Nos.  2,    5,   6,   7,  11,  12,  14,  16,  18  ...  59,  56, 

11,  58J 

48,  149, 
135. 


1.  Suit  for  pre-emption  on  sale  of  house  property  by  a  son  of  joint 
Hindu  family  in  presence  of  father. 

See  Pre-emption  Act,  1905,  Section  13 

2  Suit  for  possession  of  immovable  property  by  a  vendee  in  actual 
possession— Right  of  suit.-Hdd  that  a  person  in  actual  possession  of 
immovable  property  cannot  maintain  a  suit  for  possession  merely 
because  the  nature  of  his  possession  is  disputed  by  the  defend- 
ant 

3.  A  suit  by  an  auction  parchaser  against  the  decree-holder  for 
refund  of  the  purchase-money  proportionate  to  a  share  in  the  purchas- 
ed property  of  which  he  has  been  deprived  on  a  suit  by  a  thud  party 
is  maintainable  in  addition  to  the  summary  remedy  provided  for 
by  Section  315,  Civil  Procedure  Code,  but  the  right  to  obtain 
relief  is  limited  to  conditions  and  circumstances  pi  escribed  by  that 
Section 

RISK  NOTE. 

See  Railway  Company 

BIWAJ-I-AM. 

1.  Effect  of  entry  in  Biwaji-am  when  unsupported  by  instances. 

See  Pre-emption  Act,  1905 

2.  The  mere    attestation    of  Biiw  'ji-am  by  a  non-agricultuiist  who 


35 


114 


had  acq 


aired  agricultural  land  in  a  village  as  a  means  of  investment  js 


of  alienation  or  succos- 


not  ipso  facto    sufficient  to  prove  that  in  matters  ot  »lienation  oi 

eion  his  family  residing  in  a  town  followed  the  ordinary  rules  of  domr- 
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SALE. 


By   mahint   of  i<am,wable   property    bzh  iginj  to  his  shrine— Suit 
his  su'cssor  to  recover  property  —Limitation  for  such  suit . 


See  Limitation  Act,  1877,  Article  134       ...  ...  ...127F.B. 

SALE  IN  EXECUTION  OF   DECREE. 

See  Attachment  ...  ...  ...  ...         81 

1.     Effect  of  sale  of  mortgaged  property  in  execution  of  money 
decree. 

See  Mortgage  ...  ...  •••  ...         62 

2.     Suit  by  auction     purchaser    to  \recover    purchase-money— 
Maintainability  of  such  suit — Civil  Procedure  Code,  1882,  Section 
315. 

See  Right  of  Suit  ..  ...  ...  ■••       H4 

SECURITY. 

1.  Extension  of  time  allowed  by  Section  603,    Civil   Procedure 
Code,  1882,  for  giving  security. 

See  Appeal  to  Privy  Council  ...  ...  ...  87 

2.  Gruardian — Appointment  of  testamentary  guardian    by  the 
Court — Obligation  of  inch  guardian  to  furnish  security. 

See  Guardian  and  Wards  Act,  1890,  Section  34  ...         99 

SET-OFF. 

Written  statement— Plea  of  payment— Set-off— Levy  of  Court- 
fee  on  such  written  statement— Civil  Procedure  Code,  1882,  Section 
111. — A  sued  B  to  recover  the  amount  alleged  to  be  due 
to  him  under  a  mortgage.  In  his  written  statement  B  stated 
that  A  had  been  in  wrongful  possession  of  the  premises  mortgaged 
and  bad  realized  profits  equal  to  the  amount  alleged  to  be  due 
to  him  under  his  security,  aud  prayed  that  the  claim  should  there- 
fore be  dismissed. 

Held  that  the  written  statement  was  not  a  set-off  against  the 
plaintiff's  demand  within  the  moaning  of  Section  111,  Civil  1'roceduro 
Code,  and  was  not  chargeable  with  a  Court-fee  as  on  a  plaint  ...         85 

SHAMILAT. 

See  Common  Land. 
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SPECIFIC  RELIEF  ACT,   1877. 
Section  20. 


No. 


And  Section  27  (b)  —  Agreement  to  sell  to  B— Subsequent  sale 
to  C  with  notice  of  original  contract— Suit  for  possession  by  B— 
Priority— Penalty  mentioned  in  contract  no  bar  to  specific  per- 
formance. 

See  Vendor  and  Purchaser 

Section  42. 

See  Declaratorg   Decree 

STAMPS  ACT,  1899. 
Sect.on  12  (3). 

Cancellation  of  adhesive  stamps-"  Any  other  effectual  manner  J' 

—tgTStil"  sSS  1*3£.  &-P  AC  1899 108 

Section  36. 

Mission,  of  f^^^^Z:^^^ 
i°  fSS^^SSSX  "  Court  without  objection,  no 
^sUon^  its  admissibility  c,n  be  raised  in  appeal 108 

STAY  OF  EXECUTION.  ^ 

See  Execution  of  Decree 

fcberulinga  of  the  Chief  Cour^  q       ^  P~  ^ 

ffSJhS*^    of   their   own    personal   ™wa   as   to  the^ 
equities  of  the  case  dealt  with        -. 
SUCCESSION  ACT,  1865. 
Section  137. 

And  Section  140-  Legacy- Specific  or   demonstrative-  Failure 
of  funds  pointed  out-Non-ademption  of  demonstrative   Legacy. 

inn 
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SUCCESSION  CERTIFICATE  ACT,  1889. 
Section  7. 

See  Appeal  No.  II 
Section  9. 

See  Appeal  No.  11 
Section  19. 

See  Appeal  No.  11 
SUITS  VALUATION  ACT,  1887. 

See  Valuation  of  Suit. 
SURETY. 

wh!ViZr°C-dUre  0ode>.}88*>  8ections  253,  336-Liability  of  surety 
unaer  Section  336  to  be  proceeded  against  summarily  in 
execution  proceedings-Held  that  a  surety  who  h™  L 
security  under  Section  336,  Civil  Procedure^  Code,  for  the  af  near 
forVnn  7  ^T"*  ^  *,  ^Ma  ™tad  ia  execution  of  a  Sec"  e' 
ceedrngs07    **"    ^   prj°Baded    &S*imt  Warily    a  execution    pro! 


TITLE. 

See  Limitation  Act,  1877,  Article  120. 
See  Right  of  Suit 
TRANSFER  OF  PROPERTY  ACT,  1882. 
Section  53. 

See  Attachment 
Section  85. 

See    Parties 

U 

JNDUE  INFLUENCE. 

See  Debtor  and  Creditor 


No. 


139 
139 


143 


64 


115 


See  Mortgage  ,,,  ci 
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VALUATION  OF  SUIT. 

1.  Suit   for   possession   of  house — Decree    on    payment     of 
improvements — Value  for  purposes  of  appeal. 

See  Appeal  No.  5         ...  ...  ...  ...\9F.B. 

2.  Suit  for  redemption— Value    for     purposes     of   further 
appeal— Putjab  Courts  Act,  1884,  Section  40  (6). 

See  Appeal  No.  6         ...  ..  •■•  •••         28 

3.  Suits  for  possession  of  fruit  garden—  Value  of,  for  purposes 
of  Court-fee. 

■   See  Court-Fees  Act,  1870,  Section  7  {v)  [e) 
4       Vxluation  of  suit- Suit  for  pre-emption  of  land-Value  of 
relief  sounht- Finding  of  Court    exceeding  its  pecuniary  limits  of 
SS&  ofJsLts  Vulua^nJct,lS87.-tjr^^on 
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in    the  Court     Of    a   Munsif    of    the     Gist     class 
e  oveTy    of    po    e,Bion    of   agricultural    land      It,    value  for  purposes 
reco^eiy    u     f  ,         ■        f  under     the     baits 

of   ]amd.cbon,    as   laid  by    the     »£»  ^   jurisdiction  wa8 

Valuation  Act,     was   K       OM  fc   q{  Rg  g_     0q 

oC-  belSgSe°ogrthe  jurisdiction^  the  Munsif  to  pass 
a  decree  for  that  amount,  _ 

W,7J  bv  the  Full  Bench,  that  the  actual  value  of  the  land  in 
•■7       •     JJll        „   excess  of  the  pecuniary  limits  of  the  Muusifs 

jurisdiction  •••  •••  *» 

5.  7«l«a«ton  o/  **&-««»  /or  pre-emption  of  land-Effect 

of  actual  value  exceeding  the  value  as  fixed  by  the  Suits 
Valuation  Act,  M7.-Eeld  that  under  the  Smts  Va luataon 
Act  1887  the  value  for  purposes  of  junsdichon  m  suits  for 
posses  lion  of  land,  where  the  subject  matter  ,8  a  defip.te  portion 
o7a  revenue-paying  khata,  is  thirty  times  such  portion  of  the 
revenue  I  may  be  rateabl,  payable  in  respect  of  that  portion  ...         4n 

6.  Jurisdiction-Valuation  of  suit-Suit  to  establish  right 
to  attached  property-Claim  against  judgmeM-debtor  for 
declaration  of  titU-Valm  'of  ™bJ^t*Z*ya\°m%* 
Act,    1884,    Section  39.- Held,   by   the  Full    Bench,    that     for 

the  purposes  of  >***.  g*^  a  su,  o  an  unsuccessful 
fS-i^JTS^F^r  not  liable  to  .anient 
as  the  property  of  the  judgment-debtor  where  the  latter  res  iota 
1  caim  on  the  ground' that  the  property  was  h,B ,s  the  value 
of  the  property  attached  and  not  the  amount  of  the  decree  ...94  F.B. 


INDEX  OF  CIVIL  OASES  REPORTED  IN  THIS  VOLUME. 


the  references  are  to  the  Nos.  given  to  the  cases 


VENDOR  AND  PURCHASER. 

1.  Vendor  and  purchaser — Agreement  to  sell  to  B — Sub- 
sequent    sale    to     C  with    notice    of    original     contract — Suit 

for  possesiijn  by  '  B' — Priority — Penalty  mentioned  in  contract 
no  bar  to  specific  performance — Specific  Belief  Act,  1877, 
Sections  20,  27  (6). — A  having  entered  into  an  agreement 
to  sell  certain  property  to  B  subsequently  sold  it  under  a  re- 
gistered deed  to  C,  who  had  notice  of  the  original  contract  to 
sell  to  B.  Thereupon  B  brought  a  suit  for  possession  by  specific 
performance  of  his  agreement.  Held  that  B  was  entitled  to 
possession  and  that  the  title  of  C,  though  based  on  a  registered 
dead,  was  ineffective  against  B,  and  did  not  afford  a  valid  defence, 
his  purchase  having  been  with  notice  of  the  original  contract. 

Held,  also,  that  in  such  cases  a  party  should  not  be  allowed 
to  evade  specific  performance  merely  because  the  agreement  provided 
a  penalty  to  be  paid  on  default 

2.  Vendor  and  purchaser— Covenant  for  title— Pre-emption 
—  Decree  for  pre-emption  against  purchaser— Right  of  purchaser 
to  recover  from  vendor  the  loss  sustained  by  him  in  the 
transaction'.— The   defendant    sold    to   plaintiff   a    house  which 

she  had  herself  purchased  a  few  months  previously  and  covenanted 
for  title  and  further  contracted  that  "  agar  koi  digar  dawedar 
paida  hoga  to  mazhara  zimewar  hai."  Shortly  after  this  sale 
one  A  brought  a  suit  for  pre-emption  against  the  original 
vendee  and  the  parties  to  the  present  suit  and  obtained  a  decree 
for  possession.  The  plaintiff  thereupon  sued  the  defendant  to 
recover  the  loss  sustained  by  him  in  the   transaction. 

Held  that  the  plaintiff  was  entitled  to  recover  upon  the  cove. 
Dants  not  only  the  deficiency  between  the  price  paid  by  him 
and  the  price  decreed  to  be  paid  by  the  pre-emptor  for  the 
property  but  also  the  costs  incurred  by  him  in  defending  such 
suit 


w 
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WAGERING  CONTRACP. 

See  Contract  Act,  1872,  Section  30     ...  ...  ...74,79 


WILL. 


Will-Legacy-Specific  or  demonstrative-Failure  of  funds 
Vointed  out-Non-ademption  of  demonstrative  legacy -Succession 
f  oL  Section*  137  140.— A  bequeathed  his  hereditary  jagirs 
tf  'hi  8son,SS°dUS  that  ontqof  the ,  income  of  those  Ja9irs 
his  grandson  would  receive  from  the  legatee  Rs.  1,000  a  year. 

Held    that  the   legacy    to'  the   grandson   was     demonstrative     and 
as    such   would    not"  fail   merely   because    the  jag*   was   not    legally 

_i ui„  ,„;»!,  o-n/iVi  nn-empint. 
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WILL— (concld.). 

Demonstrative   legacies  do   not  fail  if   the  particular  fond  though 

in   existence,   could   not,   by  reason  of  some     provision    of     law      of 

which  the  testator   was    apparently  in  ignorance,   bo   charged    w  ith 
the  payment  of  the  legacy  in  question 

WITNESS. 

Non-service  of  some  of  the  plaintiffs'  witnesses— Poiver  to 
dismiss  suit— Civil  Procedure  Code,  1882,  Section  158. 

See  Dismissal  of  Suit  ... 

WRITTEN  STATEMENT. 

Plea  of  payment  in  written  statement-Levy  of  Court-fee 
on  such  writtei  datement-Civil  Procedure  Code,  1882,  Section 
111. 

See  Set-off 
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Bhamal  Khan  p.  Empress,  16  P.  R.,  1890,  Cr. 

Shamas-ud-din  v.  Pir  Ala  Jowaya,  38  P.R,  1885,  Cr. 
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CRIMINAL  CASES  REPORTED 
IN  THIS  VOLUME,    1908. 


Ihe  references  are  to  the  Nos.  given  to 


the   cases  m  the  "  Record." 


No. 


ABATEMENT  OP  PROSECUTION. 

Defamation— Death  of  complainant  pending  trial-Abatement  of  pro- 
seaUion-iegalr,pr,Jtativf-Ecld  that  the  death  0  tho  complainant 
terminate*  fprofeouMon  for  deface,  which ,  I""*-"-  ,  a  ly  a 
pergonal  action,  cannot  be  continued  or  carried  on  by  the  legal  repw 
sentative  of  a  deceased  petitioner  ... 

ABATEMENT  OF  REVISION. 

See  Revision 
ABSCONDING  OFFENDER. 

Attachnvent  of  property  of  person  aosconding-Claim  by  third  parties- 


Revision. 

See  Revision 


ACTS 


IX  of  1872.— See  Contract  Act,  1872. 
XI  of  1878.— See  Arms  Act,  1878. 
XX  of  1891.— See  Punjab  Municipal  Act,  1891. 
XII  of  1896.— See  Excise  Act,  1896. 
V  of  1898.— See  Criminal  Procedure  Code,  1898. 
I  of  1903.— Sec  Military  Transport  Animals  Act,  1903. 


INDEX  OF  CRIMINAL  CASES  REPORTED  IN  THIS  VOLUME. 


The  references  are  to  the  Noe.  given  to  the  cases  in  the  "  Record." 

APPELLATE  COURT. 

Power  of,  to  demand  security  ivhen  original  conviction  not  by  one  of  the 
Oourts  specified  in  sub-section  1  to  Section  106,  Criminal  Procedure 
Code,  1898. 

See  Recognizance  to  keep  Peace 

LRMS  AOT,  1878. 

Section  4. 

And  Section  19—  Possession  of  revolver  out  of  repair  without  a  license. — 
Held  that  a  revolver,  even  if  temporarily  out  of  repair,  is  within 
the  definition  of  "  arms  "  in  Section  4  of  the  Indian  Arms  Act,  1S78 
and  consequently  the  possession  of  such  a  weapon  is  an  offence 
under  Section  19  of  the  Act 

ATTACHMENT. 

Attachment  of  property  of  person  absconding — Claim  by  third  parties— * 
Revision. 

See  Revision 


Bail — Power  of  Chief  Court  to  release  a  convict  on  bail  pending  appeal 
to  Privy  Council— Criminal  Procedure  Code,  1898,  Section  498.— Be  Id 
that  the  Chief  Court  has  no  power  to  release  on  bail  a  convicted 
person  pending  an  appeal  to  the  Privy  Council 


OMPLAINT. 

Penal  Code,  Section  505  —  Inducing  to  commit  an  offence  against  the 
State  or  against  the  public  peace— Authority  for  prosecution— Complaint 
—Criminal  Procedure  Code,  1898,  Sections  196,  537  (a).— The  accused 
was  charged  under  Section  505  (b)  of  the  Penal  Code,  and  proceeding 
were  instituted  against  bim  upon  a  letter  from  the  Commissioner, 
which  conveyed  the  sanction  of  the  Local  Government  for  the  prol 
secution  of  the  accused.  On  revision  the  accused  objected  to  the  trial 
on  the  ground  that  under  Section  196,  Criminal  Procedure  Code,  the 
Magistrate  had  no  authority  to  take  coguizmce  of  the  offence  without 
a  formal  complaint  as  specified  therein.  The  objection  had  not  been 
taken  either  in  the  first  Court,  Appellate  Court,  or  oven  in  the  original 
application  for  revision,  but  for  the  first  time  as  an  after-thought  in 
the  additional  grounds,  and  as  a  fact  the  omission  had  not  in  any  way 
prejudiced  the  accused. 

Held  that  although  the  letter  which  contained  the  sanction,  which 
sanction  was  the  most  essential  part  of  the  requirements  of  Section  196 
of  the  Criminal  Procedure  Code,  1898,  did  not   amount    in    itself    to  a 
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The  references  are  to  the  Kos.  given 


to  the  cases  in  the  "  Record. 


COMPLAINT-  (concld.). 

complaint   bat  authorised   a   prosecution  ;   the    fact   that  it   was    in- 
correctly treated  as  a  complaint  itself  was  a  mere  defect  of    procedure, 
which  ft  cured  by  Section  537   (a),    and    did   not  render    a  trial   and 
conviction  illegal 
CONFISCATION  OF  PROPERTY. 

Murder  -Confiscation  of  property-Penal  Code,  Section-  62.-Held  that 

a     2 f  I  Seiture  IfpJ^Aj  under  Section  62  of .the  Penal  Code 

should  not  -eneraHv  be  inflicted  in  cases    of  private    crime     and,    as    a 
rule    1     special  measures  are  justified  only  in  the  case    of    an   offence 
of  a  politic' 1  nature  against  the  State,  or   involving   the   safety  of  the 
public 
CONTRACT  ACT,  1872. 
Section  108. 

Purchase  of  stolen   buffalo   by     a    bona    6de    purchaser— Sale    in 

mark vrt—Tith   convey  to  .«■**-  Big ht  of    owner 

t0  reclaim   from   sn  -Contract  Act,    1872,    Section  108.- 

11,11  that  as  in  India  under  Section  108  of  the  Contract  Act, 
187"  a  seller  cinnot  give  to  a  buyer  a  better  title  than  he  has 
himself  and  the  buyer  even  in  overt  market  is  not  protected  by 
anv  of  the  exceptions  to  that  section,  the  real  owner  of  a  buffalo 
which  had  been  stolen  is  entitled  to  recover  it  from  an  honest 
purchaser  ... 
CRIMINAL  BREACH  OF  TRUST. 

ment   monies   in   the   hands  of  a  shroff    of    a 
Battiry—(  H  of  trust  -Penal  Code,     Section    iOb.-Held 

that  the  position  of   a   shroff   of  a   Battery    w.th  reference    to     the 
custody  of  the    Government    monies  entrusted   to   him  being  that  of 
a   cashier,    his  failure   to   produce    the  entire   amount  of  the  balance 
of  cash  entrusted  to  him  amounts  to  criminal  breich  of  trust 
CRIMINAL  MISAPPROPRIATION. 

found  in  a  public  place-B  nhon-Penal     Cote,     Section 

403 -The  accused  finding  a  purse  on  the  pavement  of  a  temple 
in  a  crowded  gathering,  pat  it  ap  in  his  pocket  and  was  im- 
mediately  after  arrested,  held,  per  Reid  and  I  batten.,  J  J.  (Clark, 
C  .!  dissenting  as  to  this),  that  ho  was  not  guilty  of  criminal 
appropriation,  for  it  could  no)  be  assumed  that  by  the  mere 
act  of  picking  ap  the  parse  or  putting  it  in  his  pocket  the 
accused  intended  t )  appropriate  its  contents  to  his  own  use 

CRIMINAL  PROCEDURE  CODE,  1898. 
Section  88. 

And   Section   135— Attachment  of  pr  ~ 

ies— Revision. 
Zee  Revision 
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CRIMINAL  PROCEDURE  CODE,  1898— (ooncld-). 

Section  195. 

Jurisdiction  of  Ohief  Court  to  revise  order  of  a  Divisional  Judge 
revoking  sanction  to  prosecute  granted  by  a  District  Judge. 

See  Revision  ...  ...  ...  ...  ...5F.B. 

Section  196. 

See  Complaint       ...  ...  ...  •••  •••  8 

Section  209. 

And  Section  210 — When  accused  may  be  committed— Sufficient  grounds 
for  committing  the  accused  person  for  trial. 

See  Magistrate — Jurisdiction  of  ...  ...  ...         14 

Section  431. 

See  Revision  ...  ...  •••  •••  ■••         24 

Section  435  (1). 

And  Section  10  (2) — Power  of  District  Magistrate  to  revise  proceedings 
of  an  Additional  District  Magistrate — "Inferior  Criminal  Court."— 
Held  that  for  the  purposes  of  Section  435  (1)  of  the  Code  of 
Criminal  Procedure  the  Court  of  an  Additional  District  Magistrate, 
appointed  under  Section  10  (2)  of  the  Code,  is  a  Criminal  Court  inferi- 
or to  a  District  Magistrate  ...  ...  ...  ...         25 

Section  439. 

See  Revision. 
Section  454. 

Privilege — Waiver— -Revoc ability  of  waiver. 

See  European  British  Subject  ...  ...  ...  ...  1 

Section  498. 

See  Bail  ...  ...  ...  ...  ...         15 

Section  537. 

See  Gomplaint 
CRIMINAL  TRESPASS. 

Criminal  trespass— Entry  into  house  with  intent  to  have  an  illicit 
intercourse — Intent  to  annoy— Venal  Code,  Section  441. — Held  that  an 
entry  in  the  complainant's  house  with  the  intention  of  having  illicit 
intercourse  with  his  sister  amounts  to  criminal  trespass  within  the 
meaning  of  Section  4tl  of  the  Indian  Penal  Code,  inasmuch  ns  the 
particular  object  could  not  be  obtained  except  by  causing  great  annoy- 
ance to  the  owner  of  the  house 
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The  references  are  to  the  Nos.  given  to  the  cases  m  the  "  Record: 


CRIMINAL  TRIBES  ACT,  1871. 
Section  18,  Rule  7. 


No. 


Rule  7  as  abided  by  Notified*'?**-  249>  dated  {2%  ^'!  fat  SL" 
Blistered  persons  not  to  absent    without  I^jJ^^^^S 

of  the  rales  framed  under  the  provisions  of  Se ct.onlb  ^  J-  ^ ™ g 
Tribe,  Act  1871,  and  as  amended  by  Notification  ^o.  24J,  dated  1-tn 
AnSst  1907  is  Valid  and  i«*ra  «"«,  and  a  registered  person  is  conse- 
qaeffiylibi;  to  conviction  if  he  absents  himself  without  permiesion 
from  the  village  in  which  he  resides 
Section  18,  Role  13. 

L^otel^erintendent  of  Police,  and  that  the flatter  officer  when 
so  authorised,  cannot  delegate  his  powers  m  that  behaL  to  his  suboi 
dinates 


D. 


DEATH. 


1.  Of  complainant  pending  trial. 
See  Abatement  of  Prosecution  ... 

2.  Revision  against  an  order  to  pay  compensation-Death  of  petitioner 
—Abatement  of  revision. 

See  Revision 
DEFAMATION. 

Death  of  complainant  pending  trial-Abatement  of  prosecution- Legal 
representative. 

See  Abatement  of  Prosecution  ... 

DISTRICT  MAGISTRATE. 

1.     Power  of,    to   revise  proceedings   of  an  additional  District  Mag  is- 
Irate. 

See  Criminal  Procedure  Code,  1898,  Section  435 
2     Power  of  District  Magistrate  to  order  Police  inquiry  in  an  excise 
case  after  it  had  been  made  over  to  a  Magistrate  for  trial. 
See  Excise  Act,  1896,  Section  4,1 


24 


10 


25 
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EUROPEAN  BRITISH  SUBJECT. 

European  British  subject— P> ivilege— Waiver — Bevocability  of  waiver 
—Criminal  Procedure  Code,  1898,  Section  454.—  Eeld  that  a  waiver  of 
his  right  by  a  European  British  subject  to  be  dealt  with  as  such  is  not 
absolutely  irrevocable  and  can  be  recalled,  provided  it  is  promptly  with- 
drawn in  the  same  Court  and  before  any  action  has  been  taken  on  the 
abandonment 


EXCISE  ACT, 
Section  41. 


An.  I  Sect  ions  42,  43—  Excise  case— Police  inquiry — Tower  of  District 
Magistrate  to  order  Police  inquiry  after  the  case  had  been  made  over  to 
a  Magistrate  for  trial — Excise  Act,  1896,  Sections  41,42,  43.— Beld 
that  a  District  Magistrate  has  no  authority  either  as  such  or  as  Col- 
lector  and  Head  of  the  Excise  Administration  of  his  District  to  order 
an  inquiry  by  the  Police  with  respect  to  an  offence  under  the  Excise 
Act  after  the  case  with  reference  to  that  offence  had  been  made 
over  to  a  Magistrate  of  competent  jurisdiction  and  the  trial  com- 
menced 


F- 


FALSE  CHARGE. 


False  charge — False  charge  in  a  petition  submitted,  to  Inspcctor-Oeneral 
of  Police — Penal  Code,  Section  211. — Held  that  the  submission  of 
a  petition  containing  a  false  charge  of  bribery  to  the  Inspector-Gene- 
ral of  Police  against  a  Sub-Inspector  is  publishable  under  Section  211 
of  the  Penal  Code 


FALSE  EVIDENCE. 


Examination  of  witnesses   by  police~Reftisal  to  answer  questions- 
Statutory  obligation. 


See  Penal  Code,  Section  176  ... 
FALSE  STATEMENT  OF  CONSIDERATION. 

See  Penal  Oode,  Section  423  ... 
FORFEITURE  OF  PROPERTY. 

Seo  Confiscation  of  Properly. 
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No. 


MAGISTRATE. 

1.  Tower  of  District  Magistrate  to  revise  proceedings  of  an  Additional 
District  Magistrate. 

See    Criminal  Procedure  Code,  1898,  Section  435 

2.  Criminal  Procedure  Code,  1898,  Sections  209,  210-TFfcen 
accused  may  be  committed-Sufficient  grounds  for  committing  the 
accused  persol  /or  trial-Held  that  the  words  "sufficient  grounds  for 
committing  "  in  Section  209  of  the  Code  of  Criminal  Procedure  do  not 
mean  sufficient  grounds  fur  convicting,  and  therefore  where  at  a  pre- 
limioaryc.qairyrt.ere  is  evidence  which,  it  beheved,  is  sufficient  to 
establish  a  prima  facie  case  against  the  accused,  ,t  >s.tlie  ^^'^ \Q» 
duty  to  commit  him  to  the  proper  tribunal  and  he  exercises  a  junsdict  on 
not  vested  in  him  by  law  if  he  takes  upon  himself  to  discharge  the 
accused  in  those  circumstances  ...  

MARKET  OVERT, 

See  Contract  Act,  1872,  Section  108 
MILITARY  TRANSPORT  ANIMALS  ACT,  1903. 
Section  27. 

And  Sections  29,  30— Failure  to  produce  branded  animals—Previous 
sanction-Competency  of  officer  to  issue  O'der-Sotice.- Held  t hat  in 
order  to  sustain  a  charge  under  Section  29  (&)  of  the  Puniib  Military 
Transport  Animals  Act,  1903,  for  failure  to  produce  branded  animals 
it  is  essential  to  show  that  previous  sanction  as  required  by  Section  dO 
of  the  Act  had  been  obtained,  and  that  the  inspection  held  by  the 
Transport  Registration  Officer  was  one  at  which  owners  were  legally 
bound  to  produce  their  animals,  and  that  a  legal  notice  bad  been  issued 
and  duly  served  on  the  accused 

MUNICIPAL  ACT,  1891. 
Section  128. 

See  Municipal  Committee 
MUNICIPAL  COMMITTEE. 

1.  Punjab  Municipal  Act,  1891,  Section  128-CompeUncy 
rat  Committee  to  issue  notice  requiring  owner  to  remove  anJrrbudda 
dangerous  wall-Held  that  the  renewal  of  a  dangerous  wall  or  bank 
bn.lt  by  the  owner  or  occupier  of  a  building  on  a  h.ll  station  as  a  sup- 
port to  the  bill  side  for  a  more  substantial  one  ammnts  only  to 
repairs  within  the  provisions  of  Section  128  of  the  Punjab  Munici- 
DbI  Act  1891,  and  a  Municipal  Committee  is  therefore  competent 
under  that  section  to  if  sue  a  notice  requiring  the  rebuild.ng  of  such  a 
structure  of  specified  dimensions  after  pulling  it  down       ... 


No. 
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MUNICIPAL  COMMITTEE-concld. 

2.  Punjab  Municipal  Act,  1891,  Sections  128,  169—  Sotice  requiring 
owner  to  remove  ruin'us  shed  without  option  to  repair—  Non-compliance 
of  illegal  notice. — Held  that  a  notice  issued  by  a  Municipal  Committee 
under  Section  128  of  the  Punjab  Municipal  Act,  1891,  requiring  removal 
of  a  ruinous  shed  without  option  of  repairing  the  same  is  defective, 
and  non-compliance  therewith  is  consequently  not  an  offence  under 
Section  169  of  the  Act  ... 


PENAL  CODE. 
Section  21. 

See  Public  Servant  ...  „,  ...  #ll         22 

Section  62. 

See  Confiscation  of  Property      ...  ...  ...  7 

Section  176. 

And  Sections  179,  187 — Criminal  Procedure  Code,  1898,  Section  161 
— Examination  of  witnesses  by  Police— Refusal  to  answer  questions- 
Statutory  obligation.— Held  that  a  refusal  to  answer  questions  asked 
by  a  Police  officer  under  Section  164  of  the  Code  of  Criminal 
Procedure  is  not  punishable  under  Sections  176,  179  and  187  of  the 
Penal  Code...  ,.,  ,,,  ei<  >t-  27 

Section  211. 

See  False  Charge    ...  ...  ...  ...  .,.         26 

Section  273. 

Sale  of  noxious  food— Articles  of  food  unfit  for  horse — Penal  Code, 
Section  213.— Held  that  Section  273  of  the  Penal  Code  does  Dot 
include  articles  of  food  or  drink  for  the  use  of  animals  and  therefore 
the  sale  of  grain  or  fodder  even  if  unfit  for  a  horse  to  eat  is  not  an 
offence  under  that,  section  ...  ...  ...  Ml  3 

Section  403. 

See  Criminal  Misappropriation  ...  ...  ...         H 

Section  406. 

See  Criminal  Breach  of  Trust...  ...  ...  ,.,  19 

Section  423. 

False  consideration  in  a^sa/e  deed— Existence  of  right  of  pre-emption 
necessary. — Held  that  in  order  to  sustain  a  charge  under  Section  423, 
Indian  Penal  Code,  for  making  a  false  statement  in  a  sale  deed  as  to 
the  consideration  for  the  sale,  it  is  necessary  to  prove  the  existence  of 
a  right  of  pre-emption  in  respect  to  the  subject-matter  of  such 
sale,  as  it  is  not  an  offence  if  the  property  sold  is  not  subject  to  such 
ar'ght       •••  •••  •••  ...  ...  ...        16 
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No. 


PENAL  CODE— (concld.). 
Section  441. 

See  Criminal  Trespass 

Section  505. 

See  Complaint 
POLICE  INQUIRY. 

Power  of  Dish-id  Magistrate  to  „rder  Police  inquiry  into  an  excise  case 
afte'  it  hid  been  made  over  to  a  Magistrate  for  trial. 
See  Excise  Act,  1896,  Section  41 
PUBLIC  SERVANT. 

Convict  warder.— Held  that  convict  warders  and  overseers  are  public 
servants  wi-hin  the  meaning  of  Section  21  of  the  Indian  Penal  Code  ... 
PUNJAB  MILITARY  TRANSPORT  ANIMALS  ACT,  1903. 

See  Military  Transport  Animals  Act,  1903. 
PUNJAB  MUNICIPAL  ACT,  1891. 

See  Municipal  Committee. 


RECOGNIZANCE  TO  KEEP  PEACE. 

Security  for  keeping  the  peace  on  conviction-Power  of  Appellate  Court 
t  j*mnnrl~ security  when  original  conviction  not  by  one  of  the  Courts 
°eSlnS>^n(l)  to  Section  106,  Criminal  Procedure  Code, 
7aqB—  Eeld  that  an  Appellate  Curt  cannot  exercise  the  power  given 
I  ;nb,Sion  (3)  to  Section  106,  Criminal  P.ooednre  Code,  1898, 
l\Je  ."he  ordinal  conviction  has  not  been  by  a  Court  of  the  descrip- 
tion  specified  in  sab-section  (1)      ... 

REVISION. 

1  Revision- Sanction  by  District  Judge  to  prosecute  revoked  by 
r>-  v,-„„„7  Judae— Jurisdiction  of  Chief  Court  to  revise  order  revoking 
£X^(S lai Procedure    Code,    1898,    Sections  195,  439.-2^, 

tv  the  Fa»  Becch-  thftt  the  Chi6f  °°art «"■  *•  ?»  ™™«°n  «  com" 
notcr.t  under  Section  439  of  the  Code  of  Criminal  Procedure,  to  revise 
order  passed   under  the     provisions   of   Section    19o    by   a    D 


2'2 


Bional   Judge   revoking   a  sanction  for:prosecution  granted  by  Dietnot 
Judge 

o      Attachment   of  vroverty   of  person   absconding— Claim    by   third 
^J^^-OrZdLlp/ocldwe  Code,  1898,  Sections  88,  435.- 
PH      e^t   an  "order  nnder   Section   88   of    the  Code  of  Cimira.  Pro- 
cedure is  a  proceeding  within  the  mean.n*   of  Section  435,  and  ,9  sub- 
ject to  the  regional  power  of  the  Chief  Court 


e  p.j 
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REVISION— (concld.). 

Cnde  ^i  0oafsrrowe™°f  revision-Viscretion-Crtminal  Procedure 
Code,  1898,  Section  439.- Held,  that  although  technical  flaws  and 
minor  errors  in  the  procedure  of  the  Lower  Court,,  or  mistakes  in  the 
application  of  port.ons  of  the  evidence  would  not  ordinarily  be  snffi- 
fwlgTl?Vnt,nB1S^  a  C0nvicti0D  <»  «he  revision  side,  never- 
theless  the  Chief  Court  ,8  bound  to  interfere  where  such  errors  and 
'  Moused18  m   Substantial  P^judice  or   injustice  to  the 

nt\^-Visi0n7?fVis{°?  J11™5*  a"  0rder  t0  PW  compensation-Death 
iff  I l^rufJTl  °f  revron~Onminal  Procedure  Code.  1898, 
Sechon  43l.-Held  that  an  application  for  revision  against  an  order  to 
dZTt'Ti  ^dZSlfl   ,25°   °f    th«  Criminal  Procedure  Code 

hf,  h«v  „    i       ?"  G.ath  °f  the  Petitioner  a°d  can  be  conducted  by 

ms  heir  or  legal  representative       ...  J 

s. 

SANCTION  TO  PROSECUTE. 

Jurisdiction  of  Chief  Court  to  revise  order  of  a  Divisional  Judge  revok- 
zng  sanction  to  prosecute  granted  by  a  District  Judge. 
See  Revision 
ITOLEN  PROPERTY. 

See  Contract  Act,  1872,  Section  108 

w. 

FOREMAN'S  BREACH  OP  CONTRACT  ACT,  1859. 

Workman's  Breach  of  Contract  Act,  1859 '-Applicability  to  contract- 
0;{PVoZ al  fvlces—Held  that  the  Workman's  Breach  of  Contract 
Act,  1859,  does  not  apply  to  a  person  who  undertakes  to  perform 
certain  work  by  employing  others  under  him  for  the  purpose  it 
is   applicable  only  to  those  persons  who  contract  to  use  their  personal 


No. 


24 


ENDOR  AND  PURCHASER. 

Purch.se  of  stolen  buffalo  by  a  bona  fide  purchaser-Sale  in  market 
overt— Title  conveyed  by  vendor  to  vendee-Bight  of  owner  to  reclaim  from 
such  purchaser. 

See  Contract  Act,  1872,  Setcion  108 


REVENUE    JUDGMENTS, 
1908. 
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Kartar  Bingh  v.  Puran 
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Pago. 


Nizam  v.  Budhan 


Ram  Saran  Das  v.  Sardara 


Subhan  v.  Kiamat  Khan 
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to  the  cases  in  the  "  Record," 


lCT:— 


XVI  of  1887 — See  Punjab  Tenancy  Act,  1887. 

XIII  of  1900— See  Alienation  of  Land  Act,  1900. 

APPEAL— REVENUE. 

Punjab  Alienation  of  Land  Act,  1900,  Section*  3  («),  19 -Per- 
manent  alienation  of  land— Granting  or  refusing  sanction— Dis- 
cretion—Appeal— Held  that  an  order  of  a  Deputy  Commissioner 
granting  or  refusing  sanction  to  a  permanent  alienation  nnder  Section 
3  (3)  of  the  Punjab  Alienation  of  Land  Act,  1900,  i=i  open  to  appeal  and 
revision  as  provided  by  the  provisions  of  Chapter  II  of  the  Panj-ib 
Land  Revenue  Act,  1887 

J 

JURISDICTION  OF  CIVIL  OR  REVENUE  COURT. 

See  Landlord  and  Tenant    ... 

L- 

LANDLORD  AND  TENANT. 

1.  Landlord  and  tenant — Suit  by  landlord  to  eject  tenant- 
Suit  by  mortgagee  to  recover  possession  on  failure  of  mortgagor  to 
pay  rent— Jurisdiction  of  Civd  or  Revenue  Court— Punjab 
Tenancy  Act,  1887,  Section  77  (3)  («).— Twelve  ytars  after  the  execu- 
tion  of  a  deed     of  mortgage  the  represoi.tativi  s  of  the  mortgagee  sued 


INDEX  OF  REVENUE  CASES  REPORTED  IN  THIS  VOLUME. 


The  references  ore  to  the  Nog,  given  to  the  cases 


LANDLORD  AND   TENANT-(concld.). 


No. 


for  possession  of  the  mortgaged  land  under  the  terms  of  the  mortgage- 
deed  which  provded  that  the  mortgagor  should  retain  possession  un 
t\ Sf  T&!3?  W™*  rent  at  thtrate  a^eed  °°  therein,  and  that" 
in  ease  of  default  of  such  payment  he  would  be  liable  to  pay  interest 
and  in  default  of  redemption  in  six  years,  the  mortgaged' ^operty 
should  be  considered  as  sdd.     It  appeared  that  neither    interest   nor 

nTmest  17^0^  T  ^  ^  *""**»  "P^**  »»**»  * 

Held  that  under  the  circumstances  the  relation  of  landlord  and  tenant 
did  not  exist  between  the  mortgagor's  heirs  and  the  mortgagee's  heirs 
inaamoch  as  the  mere  execution  of  a  document  of  this  character  not 
acted  upon  in  any  way  and  not  even  brought  to  the  notice  of  the  revenue 
authorities  could  not  be  held  sufficient  to  alter  the  status  of  ownerTnto 
that  of  tenant  to  the  mortgagee,  and  that  the  plaintiffs  were  therefore 
no  entitled  to  a  decree  for  pessession  a8  landlords  against  the  defend- 
ants  88  tenants  ,,. 

2  Landlord  mid  tenant—Trees  to  be  cut  with  consent  of  land- 
lord-  Competency  of  landlord  to  refuse  con*en<— Waiib-ui-arz  — 
Held  that  a  provision  in  a  Wajib-ul-arz  to  the  effect  that  tenants  can 
with  the  consent  of,  and  after  informing,  the  landlords,  cat  trees  situ' 
ated  m  their  courtyards  and  fields  when  required  for  agricultural  i  m 
plements  and  for  the  repair  of  dwelling  houses,  does  not  entitle  a" 
landlord  to  refuse  his  consent  unless  the  exercise  of  this  right  bv  a 
tenant  is  unjustifiable  or  an  abuse  of  such  right  ' 


MAFIDAR. 


Resumption  _  of  maS-Settlement  male  with  heir  o/mafidar- 
Rrghts  of  heir-Acquintion  of  occupancy  rights  by  tenants  who 
were   some  of  the  jmnt   owners   of  the   holding   a? agaimt such 


See  Occupancy  Rights 


)CCITPANCY  RIGHTS. 


M^-Resumptionoj  mafi- Settlement  made  with  heir  of  mafidar 
-Ryhts  of  heir-Occupancy  rights-Acquisition  of  occupancy 
rights  by  tenants  who  were  some  of  the  joint  owners  of  the  holding 


,..«,'  >■'<■<;  ,/vuu  owners  or  the  holdinc 
as  „,,,,, a* t  such ,heir— Punjab  Tenancy  Act,  1887 ,8e;tion  5  (1)  (b) 
-JlaH that  when  mafi [land ie  on  resumption  settled  with  an  heir  of 
the  majblar ,  ho  ,s  entitled  to  receive  the  landlord's  profits  in  the  land 
and  to  eject  the  tenants  unless  they  can  prove  that  they  have  acquired  a 
right  of   occupancv.   and   th«  mora    <w   «..*  *u_  V  ' 1 ,•      q       .  a 
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)CCUPANCY  RIGHTS— (conoid.)- 

of  the  vilhge  common  land  end  that  the  tenants  are  some  of  the 
members  of  the  proprietary  body  does  not  give  them  rights 
of  oconpancy  under  Section  5  (1)  (b)  of  the  Pnnjab  Tenancy 
Act,  1887  ...  ...  ...  ...  ...  ,„ 

P 

"TJNJAB  AIIRNATION  OF  LAND  ACT,  1909. 

Section  3  (3). 

And  Section  19 — Granting  or  refusing  sanction    to  a  permanent 
ali 'filiation — Appeal. 

See  Appeal 

UNJAB  TENANCY  ACT,  1887. 

Section  77  3  (e). 

See  Landlord  and  Tenant 


EVisiO". 

See  Appeal 


No. 


The  Punjab  record 
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